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Abstract 
 

The sustainability of the upstream oil and gas industry has provided the basis for an appraisal 

of the current contracts agreed upon within the industry. Whether it is the financing or the 

development stages of the contract, it is crucial to appreciate the philosophies and theories 

behind such contracts. For too long, the industry has deployed clever and skilful contractual 

methods to displace risk and mitigate it accordingly, often towards the party with deeper 

pockets and better bargaining position. Unfortunately, the environment and the local 

inhabitants usually end up with the highest price to pay when such upstream oil and gas 

contracts prove disasters. This research is categorised as multi-disciplinary, having theoretical 

and practical elements applicable in complex business environments, particularly the Oil and 

Gas industry, with complexities, uncertainties and several contingent factors. From the early 

discoveries of Oil and Gas fields, the industry has been characterised with two major concepts, 

first, the risk associated with this highly flammable, dangerous and pollutant product. Second, 

the finance required to extract and operate the upstream industry. The aim is to critically 

appraise the state of the conventional finance in the upstream oil and gas industry and a 

comparative analysis of it with Islamic finance.  

 

Islamic finance may well provide the solutions that have been long sought after. From a 

Muslim’s perspective, the religion of Islam ought to provide the necessary tools and techniques 

for sustainable and commercial activity. However, within the oil and gas industry, the projects 

extend beyond Muslim concerns and include Non-Muslim financiers, lawyers and judges. This 

has led for an already uncertain, high risk and complex activity of the upstream oil and gas to 

be even more complicated. Mixed projects with parties from all over the globe have attempted 

to rationalise Islamic rules and, through Islamic compliance, sought to tap into the high level 

of oil and gas reserves located within Islamic jurisdictions. This research aimed to examine the 

critical role of IPF in O&G projects, specifically Islamic finance. By focusing on Islamic 

financing, the study contributes towards the knowledge based on previous studies and identifies 

the legal and contractual risks associated with complex and uncertain O&G projects.   
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1 Chapter One: Introduction  
 
1.1 Oil and Gas Industry Background  
 

Societies have realised significant changes in the recent decades, which have come in various 

waves; from witnessing an ever-growing need for production, development, consumerism and 

short-termism, the irreversible changes in the environment and local habitats, to a total and 

complete shutdown of economies due to the COVID-19 pandemic. However, this thesis’s most 

important aspect of changes primarily relates to the difference in the global climate and 

environmental disasters resulting from it. The term sustainable now takes the spotlight in any 

research concerned with the energy sector. This research takes sustainability at heart and 

focuses on a comparative analysis of Western finance and law with Islamic finance and law. 

Furthermore, it critically evaluates several sustainability risk factors addressed by 

supranational institutions that have impacted the culture and availability of finance for the Oil 

and Gas (O&G) sector.   

 

It is noted that the global O&G industry produces a variety of products, whether crude oil (e.g., 

West Texas Intermediate (WTI), or Brent Crude) or Liquefied Natural Gas (LNG) or many 

more products bought and sold in the worldwide markets. This research adopts the framework 

of considering the raw extracted O&G products such as crude and LNG. See Appendix III for 

a detailed account of conventional and unconventional O&G products and their graphical 

illustrations.    

 

The opening position in which this research is based upon is the review of cross-cultural 

similarities and differences of risk. This discussion continues to develop by comparing the 

relevant aspects of the Common law against the Islamic Legal system, applicable to the O&G 

industry. 

 

1.1.1 Nature of the Uncertain Business Environment 

In contemplation of the doctrinal study and a comparative analysis relevant to this thesis, the 

general terminology of uncertain business environments is first expanded, in other words, what 

is meant by uncertain business environments. Thus, the type of commercial activities 
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considered uncertain under this thesis refers to the outcome aspect of the venture, which in turn 

is highly uncertain and characterised with risk. Additionally, the environment in which the 

characteristics mentioned above are reviewed relates to the platform where all the other 

activities occur. It should be noted that business concerns all activities that participants have 

joined with only a commercial interest in mind. The remaining term, which is the uncertain 

aspect of the business environment, is the uncertainty that primarily shapes the terms of the 

contract allowing business in the highly conspicuous O&G upstream industry. Therefore, it is 

the role of law to govern and provide mechanisms to permit the functioning of international 

law, principles, and practices.  

 

With uncertainty and complex business arrangements in mind, this thesis proposes that the 

O&G industry seems to suffer greatly due to the slow development of natural resource methods 

and legal frameworks that is efficient and capable for the so-called emerging energy markets. 

To expand this proposition, it is suggested that an uncertain business environment is often 

associated with emerging markets, therefore, dominated by high transaction costs, a fragile 

regulatory frame, and a weak legal system. Additionally, in the field of practice, the focus of 

risk is on the mitigation of risks to investors. Consequently, the art of contract drafting gives 

examples of contingent plans for exit or renegotiation, safeguarding systems and mechanisms 

that oversee the debtor’s financial soundness and self-enforcement mechanisms that reduce the 

need for reliance on external institutions.1   

 

The term BREXIT is a relevant example of the adverse consequences of the uncertainty and 

risk impact on the business environment. A considerable amount of the policy debates in the 

United Kingdom (UK) in the years of writing this research has been dominated by the 

uncertainty of BREXIT. Although the BREXIT debate is beyond the scope of this research, 

what is relevant is to refer to the impact it has had on costs associated with uncertainty. 

Accordingly, BREXIT has resulted in thousands and thousands of pounds spent by the public 

and private sectors. However, the uncertainty remains as the UK struggles with its energy and 

supply needs. This is an example to bring to attention the importance of uncertainty 

consequences, in particular, uncertainty in the modern and postmodern era in the business 

environment. Other examples showing the impact of uncertainty are too numerous to be 

 
1 Chaplinsky, S., and Huashlalter, D., ‘Financing under extreme risk: Contract terms and returns to private investments in 
public equity’ (2010) 23(7) The Review of Financial Studies 2289-2820. See further Anderson, C.W., ‘Financial contracting 
under extreme uncertainty: an analysis of Brazilian corporate debentures’ (1999) 51(1) Journal of Financial Economics			
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mentioned, as commerce in the twenty-first century has turned into a never sleeping activity 

starting from the far East of Asia and stretching over to the far West of the America’s. From a 

high-level review of the current literature surrounding the topic of uncertainty, it can be 

deduced that the global approach to business and the modernisation process has led to modern 

risks. This requires an explanation of what aspect of modernity and the associated risks are 

considered under this research. In describing modernity, Ulrich Beck uses the term ‘risk 

society’ and distinguishes between two types of modernity.2 The first is based on the 

fundamental belief of progress by reason and the second is based on the precautionary 

principle.3 It is the adaptation of risk under the precautionary principle that justifies modern 

society as the risk society. 4 However, it should be noted that there exists a lack of consensus 

amongst scholars on precisely what the principle means,5 nevertheless, the majority agree on a 

shared understanding of the core of the precautionary principle.6 Ulrich Beck seemed first to 

adopt the term risk society to describe his work, which significantly dominated the debate and 

policy development of the twenty-first century, where liberty and the rule of law were 

considered the two most essential components required.7 The idea is that once legality has been 

achieved, a procedural path alongside a formal mechanism is made available.8 The procedure 

allows for the exercise of power. The formality is completed when the legislation possesses a 

particular criterion.9 Accordingly, it is fundamentally vital that liberty is preserved and 

exercised through the use of power sanctioned by the rule of law. The adaptation of the strategy 

above provides the framework enabling society to take up activities that may consist of 

significant uncertainty and risk but are desired.10 Such desire could be based on several reasons 

 
2 Sørensen, M. and Christiansen, A, Ulrich Beck: an introduction to the theory of second modernity and the risk society 
(Routledge 2012) 
3 Arnoldussen, T., ‘The precaution controversy: an analysis through the lends of Ulrich Beck and Michel Foucault (2016) 
37(3) Recht der Werkelijkheid 95-115 
4 Francot-Timmermans, L., and De Vries, U., ‘Eyes wide shut: on Risk, Rule of Law and Precaution’ (2013) 26(2) Ratio 
Juris 282-301. The literature on the precautionary principle is endless. The following texts provide a good source for further 
reading: Sunstein, C.R. ‘Beyond the precautionary principle’ (2002) 151 U. Pa. L. Rev. 1003); Trouwborst, A., 
Precautionary rights and duties of states (Brill 2006); Harremoës, P., et al, Late lessons from early warnings: the 
precautionary principle 1896-2000 (Luxemburg: Office for Official Publications of the European Communities 2001) 
5 Van Asselt, M.B., and Vos, E., ‘The precautionary principle and the uncertainty paradox (2006) 9(4) Journal of risk 
research 313-336 
6 De Vries, B., and Francot-Timmermans, L., ‘As good as it gets: on risk, legality and the Precautionary Principle’ (2011) The 
Eclipse of the Legality Principle in the European Union 11 
7 Sørensen, M. and Christiansen, A, Ulrich Beck: an introduction to the theory of second modernity and the risk society 
(Routledge 2012). See further Harremoës, P., et al, Late lessons from early warnings: the precautionary principle 1896-2000 
(Luxemburg: Office for Official Publications of the European Communities 2001) 
8 De Vries, B., and Francot-Timmermans, L., ‘As good as it gets: on risk, legality and the Precautionary Principle’ (2011) 
The Eclipse of the Legality Principle in the European Union 11	
9 ibid 
10 Cranor, C.F. ‘Learning from the law to address uncertainty in the precautionary principle’ (2001) 7(3) Science and 
Engineering Ethics 313-326	
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justifying one’s decision to make choices when faced with uncertainty and risk. Thus, law, risk, 

and liberty ought to be balanced to aid modern development. The legal framework enabled the 

voting procedure using the example above, namely BREXIT. At the same time, experts 

attempted to carry out risk analysis involved with the movement, and ultimately, the liberty of 

voters decided the outcome.  

 

In the context of this research, it is liberty and the rule of law that allows for International 

Project Finance (IPF) to exist. Party autonomy is preserved through the freedom for parties to 

decide on their bargain, having had all relevant information tested by the rule of law. In 

Common law, party autonomy is a well-established principle, and in other Civil or Islamic 

Sharia jurisdictions, respect for party autonomy is well protected. This requires the legislative 

body to appreciate the business’s actual needs, protect and preserve natural resources, and 

provide mechanisms for disputes adjudication. From the private aspect of IPF, companies 

require legal advisors, experts, and other highly skilled workforce to be involved in uncertain 

business environments confidently.  Therefore, no matter how risky the nature of the uncertain 

business environment is, there is a presumption that parties have taken measured approaches 

to it. In times of disputes, their rights and obligations are protected under a robust dispute 

adjudication mechanism, either dealt with by courts, alternative dispute settlements, or other 

expert settlement procedures.      

 

1.1.2 Upstream Oil and Gas Extraction Industry 

When considering uncertain business environments, it is essential to recognise the source of 

the uncertainty. In other words, what lack of information leads to such scenarios. In the 

Upstream O&G industry, oil revenues predominantly depend upon the price per barrel offered 

in the market, while Gas revenues also fluctuate and are difficult to predetermine. This serves 

as an example to illustrate the difficulties that ought to be seriously considered by the parties 

before the contract is signed. The need to rely on expert determination and market forecasts is 

beyond the contracting party’s control in the extraction industry. Furthermore, it is essential to 

appreciate that the O&G sector covers various aspects such as reservoir discovery, calculation, 

finance, technology and much more.  
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The characteristics of the O&G upstream industry calls for a range of valuation technics. This 

is primarily due to risk and uncertainties surrounding the activities changing over the project 

lifecycle. At the early stage of discovery, significant input of data valuation depends upon the 

probable quantity of commercial O&G reserves. The valuation given at the extraction and 

drilling stage depends upon the technical performance of the contractor and the development 

plan. Once development is complete, the valuation is closely tied to the lifecycle of the 

reservoir and its continued performance. Therefore, it is argued that risk and uncertainty change 

at each stage according to its calculation method. Furthermore, it is common for reservoir 

production to drop from their optimum production, which is usually in the early stage of the 

reservoir lifecycle and decline in output until there is no benefit in exploitation or expiry of the 

right to exploit under the contract has occurred.11   

 

The O&G industry faces various challenges12, for instance, questions concerning valuation and 

how the industry approaches valuation risks, as it could be a lengthy and expensive process. 

Another major challenge includes the probability of failure in the exploration stage, which is a 

significant contributor towards the difficulties.13 Technical failures are also a contributing 

factor towards the surrounding uncertainty of performance, and other non-technical risks also 

exist.14 It has been suggested that in upstream O&G valuation, the Discounted Cash Flow 

(DCF) is the most widely used starting point. This is because this method has been supported 

via theoretical ideology and takes account of the market practice and encompassing observed 

behaviour. This method uses the historical data and current value of the assets to forecast future 

performance.15 Therefore, due to the nature of O&G contracts and their relationship with future 

forecasts, the industry usage of the DCF method is expected at least as a starting point.16 Other 

notable valuation examples include the Fair Market Value (FMV), where the interests involved 

in the valuation are based on a reactionary study.17 For instance, in the O&G industry, the host 

 
11 Moore, C.R., ‘Perspectives on the valuation of upstream oil and gas interests: an overview’ (2009) 2(1) Journal of World 
Energy Law & Business 24-42 pg 26 
12 Longwell H.J., ‘The future of the oil and gas industry: past approaches, new challenges’ (2002) 5(3) World Energy 100-
104 
13 For a comprehensive review of the type of challenges that the oil and gas industry faces, see Campbell, C.J., Oil Crises 
(Multi-science publishing, 2005) 
14 Nguyen, T., et al, ‘A systematic review of big data analytics for oil and gas industry 4.0’ (2020) 8 IEEE Access 61183-
61201 
15 Knull III W.H., et al, ‘Accounting for uncertainty in Discounted Cash Flow Valuation of Upstream Oil and Gas 
Investments’ (2007) 25(3) Journal of Energy & Natural Resources Law 268-302 
16 Moore, C.R., ‘Perspectives on the valuation of upstream oil and gas interests: an overview’ (2009) 2(1) Journal of World 
Energy Law & Business 24-42 pg.24  
17 Wright, C.J. and Cornell, R.M., ‘Fair Market Value and valuation methods of oil and gas properties’ (2014) 33(3) 
Petroleum Accounting and Financial Management Journal 55 
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government can issue rights and licenses for exploration to contractors and International Oil 

Companies (IOC). According to the contract terms, such rights may be assigned and passed on 

to third parties. Whether it is the contracting party with the host government or a third party, a 

share of the costs will be pledged in return for revenues from the proceeds of the exploration. 

Of course, such arrangements are subject to the legal framework and contractual rights.18 Apart 

from the agreement between the host, IOC or third party, other interests may also be involved, 

such as royalties and Corporate Social Responsibilities (CSR) type actives expected from the 

contracting party to undertake to benefit the locality of the project.19  The FMV is meant to 

encompass the data from all the different types of interest involved in the upstream O&G. 

Therefore, by comparing various sales and operations around the world, it is suggested that the 

market can reach an FMV. However, what is comparable valid data remains unclear. 

Historically it has been “data in relation to location, contractual terms, life cycle stage, 

geological risk, reserves and contingent or prospective resources, etc.” Given the above, it is 

gently suggested that concluding the comparison analysis is likely not to provide an accurate 

FMV as every project is unique and carries specific challenges. However, the market has 

offered narrow measurement metrics that have come to assist the complex circumstances, and 

the metrics are; value per acre, value per unit or unit production. It is argued that an analytical 

comparison of the metrics mentioned above assists in determining the relation between FMV 

and Expected Present Value (EPV).20  

 

However, the DCF is the most widely used measure according to 88% of the responses gathered 

by the Society of Petroleum Evaluation Engineers (SPEE) survey. As mentioned above, DCF 

involves forecasting future costs and potential revenues that a contracting party (IOC) may 

receive. The calculation method is that the respective year’s cash flow is reduced by a discount 

factor accounting for the time value of money, giving a Net Present Value (NPV). The NPV 

encompasses a discount rate, forecasts of O&G production schedules, product prices, inflation, 

exploration and development costs and schedules, operating costs and other costs.21 The EPV 

for an exploration project is reached by multiplying the success leg NPV by the probability that 

a commercial reservoir is discovered, minus the discounted costs of failure multiplied by the 

 
18 Moore, C.R., ‘Perspectives on the valuation of upstream oil and gas interests: an overview’ (2009) 2(1) Journal of World 
Energy Law & Business 24-42 pg. 25  
19 Frynas, J.G. ‘Corporate social responsibility in the oil and gas sector’ (2009) 2(3) Journal of World Energy Law & 
Business 178-195.  
20 Moore, C.R., ‘Perspectives on the valuation of upstream oil and gas interests: an overview’ (2009) 2(1) Journal of World 
Energy Law & Business 24-42 pg 25 
21 ibid at pg 27 
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likelihood of failure. 22 Whilst it may seem that a working method has been achieved, it ought 

to be noticed that uncertainty remains even in reservoirs with a long history.     

 

The issues with DCF still exist and ought to be addressed. For instance, a considerable amount 

of successful exploration and discovery of the reservoirs depends upon the experience of the 

experts carrying out the work, thus creating a geological risk. These are considered the 

subsurface evaluation issues, and that surrounding uncertainty diminishes with the lifecycle of 

the reservoir.23 This makes it challenging for DCF analysis to account for fiscal terms 

properly.24 Another challenging aspect for the DCF analysis is the so-called “surface risk”. 

These risks include political, environmental, logistical, commercial, or bureaucratic issues that 

may impact the project’s performance. It ought to be noted that surface risks have also been 

termed ‘country risk’ within the literature. Critics of the term country risk disagree with it being 

used for surface risk as, according to them, it implies a uniform issue to all O&G contracts 

related to a specific country. Accordingly, in a DCF calculation, the FMV amount of a risky to 

a less risky country may not provide an accurate discount rate.25 Furthermore, issues with DFC 

continue with the discount rate calculation, and that there is no consensus within the industry 

of how it should be made. The other method that seems to be in use is the Risk-Adjusted 

Discount Rate (RADR), which has been explained as ‘a profit or expected rate of return for the 

buyer, and any risk/uncertainty that the evaluator may choose to impute on the asset’26. It is 

important to note that two classes of parties incorporate RADR methods: the first including the 

uncertainty with the reservoirs and the second not including such uncertainty. This method of 

valuation requires a ‘bankability’ approach. It has been suggested that a project is bankable 

when the returns exceed the project’s costs, in other words, when the Weighted Average Cost 

of Capital (WACC) is less than the Internal Rate of Return (IRR).27 The discussion concerning 

bankability and the impact of the IRR on a given project is comprehensively covered under 

chapter three of this thesis. Thus, the focus of this section is narrowed to discovery and 

extraction valuation.   

 

 
22 ibid pg 27 
23 Knull III W.H., et al, ‘Accounting for uncertainty in Discounted Cash Flow Valuation of Upstream Oil and Gas 
Investments’ (2007) 25(3) Journal of Energy & Natural Resources Law 268-302 
24 Moore, C.R., ‘Perspectives on the valuation of upstream oil and gas interests: an overview’ (2009) 2(1) Journal of World 
Energy Law & Business 24-42 pg. 31 
25 ibid pg. 32 
26 Ibid pg 35  
27 Moore, C.R., ‘Perspectives on the valuation of upstream oil and gas interests: an overview’ (2009) 2(1) Journal of World 
Energy Law & Business 24-42 pg. 35 
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Discovery and extraction also cover the financial background and the legal framework of a 

given project. In simple terms, finance in the upstream O&G industry would not occur without 

contracts sanctioned by the rule of law. In the upstream O&G sector, it is crucial that 

government agencies and concerned parties such as Non-Governmental Organisation (NGO) 

consider the environmental effects of a projects proposed course of action. Two types of 

rationale are recognised in this regard, the first rational considers the probability of a worst-

case scenario and takes a decision based on such analysis. For example, in the United States 

(US), the National Environmental Policy Act (NEPA) is said to be found on the worst-case 

scenario, meaning, the legislator has empowered the administrator agency through the legal 

framework enabling environmental oversight in case of oil-related disasters.28 In the twenty-

first century, it is not uncommon for different legal jurisdictions to legislate laws in the aim of 

providing adequate environmental protection. This is an indication of where cautionary 

legislation is made based on the likely hood of risk materialisation. Essentially, the legislator 

faces a ‘safe’ or ‘unsafe’ question, where policies on risks are developed on an experience 

rather than the likelihood of harm. 29 The second type of rational considers that not all members 

of society act and think alike, leading to a difference where low-probability events lead to 

unrealistic optimism or “best-case thinking”, almost making the risk immaterial. The benefit 

of this sort of rationale is that resources are not used/wasted to reduce the likelihood of an event 

providing for efficiency in a project. In comparing worst-case and best-case scenario rationales 

an experimental study deducted those worst-case scenarios can lead to an excessive focus and 

resources dedicated to it. 30 In practice, it is common that when a probability of an event 

exceeds a certain amount, worst-case scenario, then insurance, as a mechanism, steps in, 

making it possible for the contract to proceed in an exchange of a considerable premium. 

However, this method has not provided adequate protection in cases where a small/low 

probable event can impact millions of people and where the risk multiplies. Environmental 

risks are such that the effects stretch beyond generations and jurisdictions.31 In different 

jurisdictions, therefore, it is legislation that provides for the protection of the environment, 

however, there is a notable degree of difference in the standard, enforceability, and punishment 

of the breach of environmental laws. Having noted the differences, what is more common is 

 
28 Fogleman, V.M. ‘Worst case analysis: a continued requirement under the National Environmental Policy Act’ (1987) 13 
Colum. J. Envtl. L. 53 
29 Sunstein, C.R., Worst-case scenarios (Harvard University Press 2009) 
30 ibid 
31 Sunstein, C.R., ‘The arithmetic of Climate Change’ (2021) SSRN Journal  
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that many different legislations are based on similar risk theories. As mentioned earlier, risks 

are scenario based, i.e., best and worst. Whatever approach is taken, and once a clear policy 

and regulation is in place, insurance steps in for the worst-case scenarios and compensation 

pay-outs are priced. This is not an adequate measure in upstream O&G, where the 

environmental risk is far beyond the confines of the parties’ contract. Thus, upstream O&G 

agreements are unique in the sense that from the oceans to the lands and the sky above and all 

its habitants from plants, animals and humans are concerned and all have an interest in it. This 

has resulted in calls for a much-needed better approach which has not been without 

controversy.32 The case of the Paris Agreement 2018 of the United Nations Climate Conference 

(UNCC) was still fresh when the US President decided to exit the agreement, and, it seems up 

until recently, in the United National Climate Change Conference 2021 (COP26), a lack of 

collective effort still remains to deal with O&G upstream risks.33  

 

Similarly, IPF contracts are often criticised for the lack of harmony and uniformity of industry, 

especially in the upstream O&G. To buttress this point, it is submitted that it is in the absence 

of set rules, forms and market standards, contracting becomes even more complex and that the 

negotiation stage takes a significant part of O&G contracts. Therefore, the legal team is tasked 

with assessing economic, technical, political and legal risks and the contractual mechanisms 

that allow for the risks mentioned above to be addressed. Given the above, legal certainty 

remains a critical aspect of the contract, which is often provided by a good choice of court and 

governing law should the parties end in a dispute.34  

 

1.1.3 Islamic Business Environment with Complexities and Unknown Nature    

Emerging markets often suffer from unpredictability and economic volatility, resulting in 

higher transaction costs. The Islamic upstream O&G markets also suffer from this issue. 

Therefore, in providing a solution, an approach has been adopted where the contract ought to 

mitigate risks to investors and/or enable exit strategies and/or renegotiation rights. On the other 

hand, the host States often reserve mechanisms that separate the investor/financier’s decisions 

from materially impacting the project. Thus, it seems that the efficiency of delivery has sided 

 
32 ibid 
33 Wise, J. ‘COP26 summit: leaders frustrated at watered down climate deal’ (2021) 375(2803) BMJ 
https://doi.org/10.1136/bmj.n2803 [Accessed 20/11/2021] 
34 Fletcher, P., ‘Rules for negotiating project finance deals’ (2005) 24 Intl’l Fin. L. Rev. 37 pg 37 
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with self-enforcement strategies rather than reliance on inefficient institutions.35 However, 

free-market ideas of risk did not deliver the objectives that it had hoped to achieve. The 

financial crisis of 2008 was a clear example of where manipulating risk and positioning 

(hedging) did not shield the economy from risk materialisation. It is the position of this thesis 

that if not for wealth to be distributed from those in abundance to the lesser fortunate members 

of society, the problems as mentioned above will be persistent. 

 

The above introduction and position of the thesis require an explanation of risk in Islam. 

Accordingly, risk in Islam was introduced over thirteen centuries ago. However, the modern 

concept differs based on independent jurisdictions in the Islamic world. In providing a 

discussion of risk in relation to Islamic O&G project finance, it is necessary to cover the 

founding principles of risk which has remained unchanged from the revelation to date, and the 

Hadith, which has developed depending upon the jurisprudential understanding of the scholars 

and intellectuals representing different Islamic schools of belief. It is important to note that 

while different Islamic beliefs exist, in the narrowed context of O&G project finance, a more 

common and unified understanding can be witnessed.   

 

For Muslims, the Quran is the constitution, which includes laws and detailed rules and 

principles and objectives. It is important to note that the Quran is absolute, and there is no 

room to interpret its literal reading. However, where the text is unclear and open to different 

understandings, the Hadith and learned interpretation of respected scholars are used as an aid. 

The Hadith includes foundational sayings and guidance of Prophet Mohammad (PBUH) and 

those close to him. Together, the Quran, teachings, and guidance encourage the society as a 

whole to develop, particularly for the Muslims to abstain from the prohibitions sanctioned by 

God and work towards the values that make one a better person. The betterment is beyond the 

subject of this research. However, the social aspect of it is relevant, as Islam calls for the 

method of distribution, whether it is wealth or risk, in that those wealthier members of society 

endowed with providing the capital required for project finance, allow the entrepreneur and 

working members of society to share the risk in commercial dealings. This is because, for 

Muslims, Islam reaches beyond the religious faith and has real and practical economic and 

social implications, in particular when it comes to finance and banking. As mentioned, minor 

 
35 Anderson, C.W. ‘Financial contracting under extreme uncertainty: evidence of the existence of agency costs of debt’ 
(1999) 51(1) Journal of Financial Economics 45-84 
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differences do exist in different Islamic jurisdictions, however, two general principles are 

fundamental to all Muslims; risk sharing and promotion of social and economic welfare. 36  

Thus, from the two fundamental principles, other rules and obligations are obtained including 

the general notion that investment ought to be ethical and could not be concerned with activities 

that hurt society and social welfare, which alcohol, tobacco, gambling and pornography fall 

within such category. 37    

 

Chapter three of this thesis provides a critical literature review on Islamic principles and 

philosophical debates surrounding sharia interpretation. However, a narrowed brief account of 

risk in Islamic commercial ventures is introduced under this section of the chapter. In principle, 

the commercial prohibitions in the Quran include riba, gharar, meisar, which loosely 

translated refer to prohibitions against interest accrued on money, speculation and gambling.38 

From the risk point of view, this implies that under Islamic rules, there is no place for the risk 

of money in itself and that the foundation of prohibition of riba is that there is no value in 

money itself. Therefore, the fact that an individual is in the position of money has no value, 

i.e., money cannot produce more money. This has led to many Islamic scholars calling for the 

prohibition of riba to mean the ban of interest. Similarly, many western authors have 

interpreted riba to mean interest and how that is forbidden in Islam as unlawful gains. Another 

aspect where Islamic rules stand firm in commercial activities is the prohibition against 

speculation. This is the prohibition against Gharar, which has been interpreted as speculation, 

uncertainty or excessive risk-taking and that it is prohibited. Thus, the commercial venture is 

only permitted if all the material terms are specific, and that uncertainty of terms has been 

illuminated and the reduction of the chance of bad ventures. In the context of O&G, Gharar is 

controversial when the contract price and rate of return (ROR) is yet to be calculated. Also, the 

Quran makes it clear that there is a prohibition against Meisar, translated as colluding in 

commerce, thus, there could be no colluding. Chapter three of this thesis provides a 

comprehensive discussion on Islamic finance and the information contained in this paragraph 

serves as an introduction so that a connection with the background of the study is made.      

  

 
 

36 Ibrahim, A.A., ‘The rise of customary business in international financial markets: an introduction to Islamic finance and 
the challenges of international integration’ (2007) 23 Am. U. Int’l L. Rev. 661 
37 Alexander, A. J., ‘Shifting title and risk: Islamic project finance with western partners’, (2010) 32 Mich. J. Int’l L. 571 at 
pg 574 
38 Riba has been expressly mentioned and condemned against in several verses in the Quran; 2:275-2:280, 3:130, 4:161, 
30:39. 
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1.2 Background of study  
 

Contracts or agreements signed and concluded for the IPF in complex environments such as 

the upstream O&G have been subject to various risks in the past, particularly in terms of 

contractual and legal elements. Usually, O&G projects consist of multiple stages such as field 

development, construction, pipeline or other transportation facilities. This creates a complex 

network of contracts between various companies and their contractors39. This research attempts 

to examine the critical role of IPF in O&G projects, specifically Islamic finance. By focusing 

on Islamic financing, the study attempts to contribute towards the knowledge based on previous 

studies40 and identify the legal and contractual risks associated with complex and uncertain 

O&G projects.  

 
This research will primarily explore the cross-cultural similarities and differences of risk by 

comparing and contrasting the English Legal system against the Islamic Legal systems 

applicable to the O&G industry. This research holds significance, as almost half of the world’s 

global oil (47.9%, 808.5 thousand million barrels) and gas reserves (43.2%, 80.3 trillion cubic 

meters) are located within the Middle East, where the general population is mainly Muslim.41 

Accordingly, the law governing O&G projects in such countries is permissible under the 

Islamic Sharia law.	42 Consequently, the analysis attempts to identify the critical categories of 

Foreign Direct Investment (FDI), followed by a critical discussion of the mainstream Islamic 

financial systems. The primary aim is to provide a platform for a comparative discussion of the 

current upstream O&G contracts endorsed by Sharia law. Moreover, upon a comprehensive 

analysis of the aforementioned risks and legal principles, the complex nature of IPF is analysed 

using the TEFCEL concept.43 In particular, emphasis is made on the legal and contractual 

issues of the TEFCEL concept. In order to comprehensively discuss the legal and contractual 

 
39 Winfield, D., Oil and Gas Financing Agreements. Upstream Oil and Gas Agreements (Sweet & Maxwell 1996) at pp 
137-141 and 139-140 
40 Ahmed, M. ‘Islamic Project finance: a case study of the East Cameron Project’ (2015) 20(4) The Journal of Structured 
Finance 120-135  
41 See further World Bank Islamic Development Bank Group 2016. Global Report on Islamic Finance: Islamic Finance: A 
catalyst for shared prosperity at pg. 63 
42. Biancone, P.P, and Radwan, M., ‘Sharia-Complaint financing for public utility infrastructure’ (2018) 25 Utility Policy 
88-94 see further Tabari, N.M., Lex Petrolea and international investment law: law and practice in the Persian Gulf (Taylor 
& Francis 2016) see further Mersadi Tabari, N., ‘The Sharia’h Dimension of the Persian Gulf Oil and Gas’ (2012) 
2 International Energy Law Review 61-68 see further Kamali, M.H., Shari’ah law: an introduction (Simon and Schuster 
2008) at pg. 14 where he describes Sharia in a practical sense, “commands, prohibitions, guidance and principles that God 
has addressed to mankind.” For a comprehensive discussion on Islamic finance and O&G industry see Richardson, C.F., 
‘Islamic finance opportunities in the oil and gas sector: an introduction to an emerging field’ (2006) 42 Tex. Int’l LJ 119 
43 TEFCEL is the abbreviation of Technical, Technological, Economic, Financial, Fiscal, Commercial, Contractual, 
Environmental and Legal, for further explanation see part 3.3.1. of this thesis.  
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uncertainties and complexities of the IPF contract model in O&G projects, this thesis provides 

a systematical literature review and critical evaluation of optimised, effective and reliable IPF 

model contracts, either as a hybrid or newly invented model contracts. To do so, the discussions 

concern the ability to identify and assess all the multiple risks, particularly the legal and 

contractual risks. Additionally, the importance of familiarisation with contractual and legal 

concepts, philosophies, principles, concepts, rules, and procedures both within Common Law 

and Islamic law is reviewed. Finally, the opportunities and challenges affected by facts, figures, 

data, information, indexes, and criteria related to different projects are discussed. 

 

Given the above executive summary, a detailed account of the study's background is provided 

under the rest of this heading.  

 

The O&G industry drives the global economy and its development by supplying energy and 

other essential by-products required in nearly all production operations.44 As Peter Voser, 

former CEO of Royal Dutch Shell noted:  

“…Energy is the Oxygen of the Economy, without heat, light and power you cannot build or 

run the factories and cities that provide goods, jobs and homes, nor enjoy the amenities that 

make life more comfortable and enjoyable.” 45	

 

A common understanding of global economic growth is that it is closely tied to the decisions 

made in the energy sector, and vice versa. For example, the recent financial report on the rather 

slow economic growth, directly affected the O&G industry and its associated capital market 

(i.e. rising oil prices, BREXIT and ongoing weaknesses in the Eurozone).46	The aftermath of 

these events, coupled with further strains on the industry, including political47	 (regional 

conflict), production (not having access to certain regions), supply and demand both locally 

and globally48, and transportation challenges to name but a few, have made this sector dynamic, 

risky and unpredictable.49  

 
44 Duval C., et al, International petroleum exploration and exploitation agreements: legal, economic and policy aspects (2nd 
edn Barrows Company Inc 2009) 
45 World Economic Forum, 2012, which is held annually in Davos-Klosters, Switzerland ; see further at 
http://reports.weforum.org/energy-for-economic-growth-energy-vision-update-2012/ [Accessed 20/11/2020] 
46 World Economic Outlook, 2017; see full report at https://www.imf.org/en/Publications/WEO/Issues/2017/09/19/world-
economic-outlook-october-2017 [Accessed 20/11/2020] 
47 See for instance Maniruzzaman, A.F., ‘The issue of resource nationalism: risk engineering and dispute management in 
the oil and gas industry’ (2009) 5 Tex. J. Oil Gas & Energy L. 79 
48 See Dimitroff, T. J., ‘Cross-border O&G pipeline risk and sustainable mitigations’ (2014) Journal of World Energy Law 
& Business 287-339  
49 Mitchell, J., et al What next for the O&G industry? (Chatham House 2012)	
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Risk has been extensively examined in the literature, particularly the concept of late modern 

society and its interaction with risk.50 As mentioned earlier in this chapter, the theoretical 

framework adopted to this research builds upon how modernity has been conceptualised in the 

work of Beck.51 Whilst risk has taken an increased role in reflexive modernity, Douglas argues 

for risk as a highly complex, politicised and value-laden concept.52 What is certain is that risk 

is a fundamental part of the development of modern society throughout its simple and late 

phases, regardless of geographical characteristics or the cultural/religious background of 

parties. In this research, emphasis is being placed on Beck’s idea of the late modern society as 

a ‘risk society’ and comparing that with the Islamic conceptualisation of risk in the developing 

Islamic world.	53 The assumption is that there is no control over risk.54 Traditionally, risk in 

commercial projects was insured against55, however, as a consequence of the development of 

modern society, risks are no longer limited to time and space, rendering such risks 

uninsurable.56     

 

Generally, risk in O&G projects has been approached from an economic,57 political58, social, 

environmental and technical standpoint59. Within the O&G industry, risk has been an area of 

interest for many researchers, particularly in the upstream O&G projects, including exploration 

and appraisal, fabrication, installation, drilling, production, and logistics management.60 There 

 
50 Arnoldi, J., Risk (Key Concepts) (Cambridge Polity Press 2009); see also Knight, F.H., Risk, Uncertainty and Profit 
(Mineola: Dover Publications 2006); see also Garland, D., The Rise of Risk. Chapter 3 in Ericson R., and Doyle, A. (eds), 
Risk and Morality (University of Toronto Press 2003); see also Beck, U., What is globalization? (John Wiley & Sons 2018) 
See further on theories of risk Tansey, J., and O’riordan, T., ‘Cultural theory and risk: a review’ (1999) 1(1) Health, Risk & 
Society 71-90 
51 The Theory of High Modernity, where “the decision on which expert to trust itself is become a risky one”. See Beck, U., 
et al, Risk Society: Towards a new modernity (Saga 1992); See also Anthony, G., The consequences of modernity (Polity 
1990)  
52 Douglas, M., Risk and Blame (Routledge 1992) 
53 See Sørensen, M. and Christiansen, A, Ulrich Beck: an introduction to the theory of second modernity and the risk 
society (Routledge 2012) in particular chapters 2-3; For the Islamic comparative study see Al-Sadr, M.B. and 
Wirtschaftstheoretiker, R., The Islamic Economic Doctrine: A comparative Study (MECI 2010)  
54 See Leader, S., and Ong, D., Global project finance, human rights and sustainable development (Cambridge University 
Press 2011) 
55 Buscaino, V., et al ’Project finance collateralised debt obligations: An empirical analysis of spread determinants. 
European Financial Management’ (2012) 18(5) European Financial Management 950-969 
56 Beck, U., ‘Risk society and the provident state: Towards a new ecology’ (1996) 31 Risk environment and modernity 29-
43 
57 Moore, C.R., ‘Perspectives on the valuation of upstream oil and gas interests: an overview’ (2009) 2(1) Journal of World 
Energy Law & Business 24-42  
58 See Walde, T.W., ‘Renegotiating acquired rights in the oil and gas industries: industry and political cycles meet the rule 
of law’ (2008) 1(1) Journal of World Energy Law & Business 55-97 
59 Duval C., et al, International petroleum exploration and exploitation agreements: legal, economic and policy aspects (2nd 
edn Barrows Company Inc 2009) in particular chapters 1-4; See further Shiravi, A. and Ebrahimi S. N., ‘Exploration and 
development of Iran’s oilfields through buyback’ (2006) 30(3) Natural resources forum 199	
60 Sunstein, C.R., Worst-case scenarios (Harvard University Press 2009) 
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is not much research that have attempted to comprehensively examine risk in such context 

(combination of the TEFCEL elements, within the comparative analysis of Islamic finance).  

 

The scope of Islamic finance stretches over 20% of existing finances for projects, more than 

three-hundred Islamic finance institutions, and is active across fifty economies in both Muslim 

and non-Muslim countries.61 The future of this market share is estimated to expand to at least 

50% of project finances.62 Islamic finance advocates praise the shared prosperity and objective 

led ideology of Islam as the main indicator of such forecasts.63 It is proposed that Islamic banks 

outperform their counterparts who follow the traditional debt-based64, through the reduction of 

total non-performing loans.65  

 

Despite the complexity and challenges associated with the O&G industry66, insufficient 

attention has been given to how Islamic legal and contractual risks are managed in upstream 

O&G projects.67 Furthermore, a contingency approach has been adopted where projects from 

different legal jurisdictions have been financed.68 Nonetheless, where East and West meet in 

the philosophy and commercial realities, projects have been able to utilise resources which 

assist in the development and delivery of upstream O&G fields.69 

 
61 World Bank Islamic Development Bank Group 2016. Global Report on Islamic Finance: Islamic Finance: A catalyst for 
shared prosperity. Washington, DC: World Bank (see pg 57) ; see further Vivien, C.H., ‘Law and Society in the Evolution of 
Malaysia’s Islamic Capital Market Regulation’ (2017) 4(1) Asian Journal of Law and Society 133-156 
62 Grira, J., and Labidi, C., ‘Banks, Funds and risks in Islamic finance: literature & future research avenues’ (2021) 41 
Finance Research Letters 101815 
63 Nizai, S. M. (2011). Islamic finance: The United Kingdom’s drive to become the global Islamic finance hub and the United 
States’ irrational indifference to Islamic finance. Suffolk Transant’l L. Rev., 34, 219 
64 Traditional debt-based as seen as the project assets are secured as collateral for the finance agreement, see further 
Alexander, A. J., ‘Shifting title and risk: Islamic project finance with western partners’, (2010) 32 Mich. J. Int’l L. 571  
65 World Bank Islamic Development Bank Group. 2016. Global Report on Islamic Finance: Islamic Finance: A catalyst for 
shared prosperity. Washington, DC: World Bank (65) 
66 For a background see Anderson, C.W., ‘Financial contracting under extreme uncertainty: an analysis of Brazilian 
corporate debentures’ (1999) 51(1) Journal of Financial Economics; see further Fletcher, P., ‘Rules for negotiating project 
finance deals’ (2005) 24 Intl’l Fin. L. Rev. 37 at pg. 2-4 
67 see further Devine, R., Severova, A., ‘Bargain hunting in the low oil price environment: key issues for investors when 
bidding for hydrocarbons in new frontiers’, (2015) 8(5) Journal of World Energy Law and Business 425; see also McMillen, 
M.J., ‘Contractual enforceability issues: sukuk and capital markets development’ (2006) 7 Chi. J. Int’l L. 427; See also 
Wiggelsworth, R., ‘Court concession raises Islamic finance risk’ (2010) Fin Times Mar 25, 2010  
68 Brower, C.N., and Sharpe, J.K., ‘International arbitration and the Islamic world: the third phase’ (2003) 97(3) American 
Journal of International Law 643-656 
69 Follak, K. P., ‘Analysis: Shari’ah clauses in financial contracts’ (2010) International lawyer and economist 1; See further 
Balz, K., ‘Sharia risk? How Islamic finance has transformed Islamic contract law’ (2008) Cambridge Islamic Legal Studies 
Program Harvard Law School at pg 6 in particular where the focus of risk has been transformed from Ulrich Beck’s 
“Container Theory” and shifted to transnational legal practices, rules producing in international business.; see Beck, U., 
What is globalization? (John Wiley & Sons 2018) ; see further Vogel, F. E. and Hayes, S. L. Islamic law and finance: 
religion, risk and return (Vol 16 Brill 1998); for Islamic finance philosophy see Mallat, C., ‘The renewal of Islamic law: 
Muhammad Baqer as-Sadr, Najaf and the Shi’i International (1993) 29 Cambridge University Press  at pp 158-187. See also 
xander, A. J., ‘Shifting title and risk: Islamic project finance with western partners’, (2010) 32 Mich. J. Int’l L. 571 at pg 608 
for an example of actual projects developed via a mix of traditional finance and Islamic, The East Cameron Gas Company, a 
Texas-based company raising US $165.7 million through Islamic Sukuk. 	
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The aforementioned challenges and opportunities require and support the reviewing of 

traditional debt finance alongside Islamic finance in the context of O&G and to draw a 

comparison of the two modules. This is because conventional finance rewards risk through 

debt-based finance compared to the shared risk concept of finance Islamic finance.70 Therefore, 

this causes an imbalance of interest where the two systems are meeting in one project. The 

situation worsens when risk in the commercial sense is associated with rewards, as the western 

financial industry accounts for risk and allows the investor to position themselves to benefit 

from high-risk leveraged activities.71 Comparatively, the Islamic world of risk-sharing has seen 

a significant development in the post-modern era in the West as well as the developing Islamic 

nations, having regards to different schools of Islamic authority, to which most of the research 

is currently focused on modernity risk. Islamic sharia provides risk-sharing and wealth 

distribution between the investor and developer/owner.72  

 

It is important to refer to the contextual background of this research briefly. Chapter four fully 

discusses this, as the research is narrowed to the Iranian O&G upstream industry. This decision 

is partly supported by the extent of the Iranian influence and shaping of Islamic finance 

worldwide.73 Under this research, a chronological study of past Iranian petroleum contracts 

from the literature is provided, starting from the D’arcy concession, nationalisation of oil by 

Mossadegh, the Consortium contract, Petroleum shock, the San Mortis contract and post-

millennium Bay-back Contracts.74 Aside from the historical account, debates within the 

research also cover the Iranian budgetary aspect and its relation to O&G production, as more 

than sixty per cent of the Iranian budget springs from its revenue of O&G sales.75 This covers 

a gap within the literature and contributes to the field of knowledge since the O&G based 

 
70 See McMillen, M., ‘Islamic Shari’ah-compliant project finance: collateral security and financing structure case studies’, 
(2000) 24 Fordham Int’l LJ 1184    
71 La Cour, L., and Muller, J., ‘Growth and project finance in the least developed countries’ (2014) 7(2) International 
Journal of economic Sciences and Applied Research 77-103 at pg 81 
72 Sorenson, B., ‘Ethical money: financial growth in the Muslim world’ (2007) 23 Am. U. Int’l L. Rev. 647 at pg 650 
73 See further World Bank Islamic Development Bank Group. 2016. Global Report on Islamic Finance: Islamic Finance: A 
catalyst for shared prosperity. Washington, DC: World Bank, Islamic Republic of Iran accounts for one third of the assets of 
Islamic banks at pg 63 
74 See Shiravi, A., and Amin Majd, F., ‘Foreign investment in Iran’s upstream O&G operations: a legal perspective’ (2015) 
8(3) The Journal of World Energy Law & Business 269-287; see also Shafiei Khah, M., & Amiri, A. ‘Petroleum Contracts 
in Iran’ (2014) 3(3) European Online Journal of Natural and Social Sciences: Proceedings 375; see also Ghorbani, E., and 
Goudarzi, Z., ‘Engineering, Procurement, Construction and Financing Contract (EPCF) in the Iranian Petroleum Legal 
System’ (2013) 11(5) Oil, Gas & Energy Law Journal; see also Brexendorff, A., et al, ‘The Iranian Buy-back Approach’ 
(2009) 7(1) Oil, Gas & Energy Law Journal; see further Van Groenendaal, W.J., and Mazraati, M., ‘A critical review of 
Iran's buyback contracts’ (2006) 34(18) Energy Policy 3709-3718	
75 Kuhn, M., & Jannatifar, M. ‘Foreign direct investment mechanisms and review of Iran’s Buy-back contracts: how far has 
Iran gone and how far may it go?’ (2012) 5(3) The journal of world energy law & business 207-234; see further Mabadi, 
A.H., ‘Legal Strategies in Upstream O&G Contracts to Attract Foreign Investment: Iran's Case’ (2008) SSRN 1745427 
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budget forecast of Iran has made her suffer from significant budget deficiency due to oil price 

sale fluctuation.76 Accordingly, mainstream research mainly focus on risk in monetary value77, 

or the risk of the government failing to have a sustainable plan to meet consumer demand.78	

Having used chapter four to ground the discussion to a particular context, the thesis then 

continues with a more comprehensive comparative discussion between IPF versus 

International Islamic Project Finance (IIPF). 

 

Given the above, the essence of project finance is the raising of funds to finance the costs of a 

project, debt service, and return on equity from cash flows generated by the project.79 It is 

emphasised that O&G projects generally require substantial funding.80 Traditionally, O&G 

projects are characterised as long-term contracts from extraction to refining and distribution.81  

Thus, various types of project financing exist. However, the attraction for project financing 

arrangements for project sponsors is influenced by the high-risk profile and capital intensity of 

O&G projects. Project sponsors are thus motivated by the desire to spread risk and limit 

recourse.82 Consequently, for financiers, locating the appropriate economic/market support for 

the project determines the bankability of such projects.83  It follows that each project financing 

is specifically designed to meet the requirements of a particular project and the objectives of 

 
76 Kashfi, M. A. S. J., ‘Cabinet approves general conditions governing Iran’s Upstream Oil and Gas contracts: 
improvements in the assessment and management of the environment impacts of upstream oil and gas operations’ (2016) 
10(2) The Journal of World Energy Law and Business 136; See further Dizaji. S.F., ‘The effects of oil shock on government 
expenditures and government revenues nexus (with an application to Iran’s sanctions)’ (2014) 40 Economic Modelling 229-
313  
77 See Ebrahimi, S.N., and Maddahinasab, M., ‘Controlling Contractor’s Rate of Return (ROR) in Risk Service Contracts 
with R-Factor Mechanism’ (2018) 16(1) Oil, Gas & Energy Law ; See also Ghandi, A., and Lawell, C. Y. C. L., ‘On the rate 
of return and risk factors to international oil companies in Iran’s Buy-back service contracts’ (2017) 103 Energy Policy 16-
29 at pg 22; see Ghandi, A., & Lin, C. Y., ‘Do Iran’s Buy-back service contracts lead to optimal production? The case of 
Soroosh and Nowrooz’ (2012) 42 Energy Policy, 181-190 
78 See Asgharian, M., ‘Developments of Iranian Upstream Contracts under the Recently Approved Regulatory Regime’ 
(2017) 15(3) Oil, Gas & Energy Law Journal; see further Bahrami, M., and Abbaszadeh, P., ‘Development a scenario-based 
model for Iran’s energy future’ (2016) 62 Renewable and Sustainable Energy Reviews 963-970;  See further Tofigh, A.A., 
& Abedian, M., ‘Analysis of energy status in Iran for designing sustainable energy roadmap’ (2016) 57 Renewable and 
Sustainable Energy Reviews 1296-1306 ;see also Abbaszadeh, P., et al, ‘Iran's oil development scenarios by 2025’ (2013) 
56 Energy policy 612-622; see also Bakhoda, H., et al, ‘Energy production trend in Iran and its effect on sustainable 
development’ (2012) 16(2) Renewable and Sustainable Energy Reviews 1335-1339; see further Mohammadnejad, M. et al, 
‘A review on energy scenario and sustainable energy in Iran’ (2011) 15(9) Renewable and Sustainable Energy Reviews 
4652-4658 
79 Fidalgo Sokalski, M., ‘Critical Issues in Project Finance Documentation in the context of Syndicated Lending in Central 
and Eastern Europe’ (1997) 15 Oil and Gas Law and Taxation Review 256-263  
80 See Winfield, D., Oil and Gas Financing Agreements. Upstream Oil and Gas Agreements (Sweet & Maxwell 1996) 
81 Arowolo, O., ‘Abolition of long-term contracts: the implications and options for bankability in energy project financing’ 
(2006) 24(1) J. Energy Nat. Resources L. 16-38	
82 Winfield, D., Oil and Gas Financing Agreements. Upstream Oil and Gas Agreements (Sweet & Maxwell 1996) pp 137–
141  
83 Vinter, G.D., and Price, G., Project finance: a legal guide (Sweet & Maxwell 2006) pg. 85	
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its sponsors,84. As a result, various types of FDI such as concession85, Production Sharing 

Contracts (PSC)86, Buy-back87, Joint Venture (JV), Consortium, Engineering Procurement 

Construction Financing (EPCF) or other model contracts exist, which attracts the foreign 

capital needed for the projects.88 In addition to potential benefits such as high margins, the 

financier’s primary concern is that the project generates revenue sufficient to repay the loans 

plus interest. Seemingly the aim of financiers to O&G projects is for a more transparent 

arrangement to support O&G financing.89 Accordingly, the lending decision is a culmination 

of a process of evaluation of the project structure for eligibility and financial and technical 

feasibility. Equally, the financier, wishing to limit its involvement in such projects to credit 

risks, determines the extent to which the proposed project structure has recognised, allocated 

and mitigated associated risks to enhance the revenue earning potential of the project.90 

Contracts or agreements signed and concluded for the IPF and IIPF are complex and have been 

subject to various risks in the past, particularly in terms of contractual and legal elements. As 

mentioned earlier in this chapter, O&G projects consist of various stages such as field 

development, construction, pipeline or other transportation facilities. This creates a complex 

network of contracts between various companies and their contractors.91 Thus, there is no doubt 

about the need to review such complex relationships under IPF and IIPF related projects. 

 

 
1.3 Risk and International Project Financing – Importance and Justification of 

Study 
 

 
84 Dewar, J., International project finance: law and practice (Oxford University Press 2011) 
85 Usually a concession agreement is where exclusive rights to operate, maintain and carry out investments (and etc) have 
been given by the host to the concerned party. See further Sorokina, E. M., and Fadeeva, A. A. ‘License agreement and 
commercial concession agreement: legal and accounting aspects’ (2014) 40 Journal International Accounting 334 
86 In PSC agreements, the host country awards the execution of exploration and production activities to the concerned party. 
Moreover ,it is the concerned party that beats the mineral and financial risk of the initiative and explores, develops and 
ultimately produces the field as required. Therefore, the cost is recovered from the sale of the produced oil. See further 
Winfield, D., Oil and Gas Financing Agreements. Upstream Oil and Gas Agreements (Sweet & Maxwell 1996) 
87 The buyback scheme can be defined as a risk service contract, under which the concerned party (contractor) is paid back 
by being allocated a portion of oil/gas produced as a result of providing services. Buyback is based upon a defined scope of 
work, capital ceiling, a fixed remuneration fee and a defined cost recovery period. See further Shiravi, A. and Ebrahimi S. 
N., ‘Exploration and development of Iran’s oilfields through buyback’ (2006) 30(3) Natural resources forum 199. See also 
Chen, Y. J, Thadden, E., and Zhao, X., ‘Foundations of Buy-back contracts’ (2014) 
88 Ghandi, A., and Lin, C. Y. C., ‘oil and gas service contracts around the world: A review (2014) 3 Energy Strategy 
reviews 63 
89 Arowolo, O., ‘Abolition of long-term contracts: the implications and options for bankability in energy project financing’ 
(2006) 24(1) Journal of Energy and Natural Resources Law 16 pg. 22 
90 See for instance Zhao, X., Luo, D., and Xia, L., ‘Modelling optimal production rate with contract effects for international 
oil development projects’ (2012) 45(1) Energy 662	
91 Winfield, D., Oil and Gas Financing Agreements. Upstream Oil and Gas Agreements (Sweet & Maxwell 1996) pp 137-
141 
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Although various contract structures are used in practice in conventional (or normal) 

industries,92 the same structure could not be used (as a copy-cat base) for the more complicated, 

complex and uncertain environments such as the O&G industry. Whereas the conventional and 

normal industry does not often require extensive risk identification and assessment, O&G 

contracts most certainly do. This allows the Parties entering into the IPF arrangements the 

opportunity to examine the various risks embedded in the IPF arrangements when dealing with 

project financing in O&G projects. For this reason, this research examines an important IPF 

issue in O&G projects, which are nowadays concluded between the foreign investors and the 

host country or national companies under the project financing models of the contracts. The 

study appreciates the differences between IPF contracts and aims to provide a comprehensive 

discussion. The conventional models of the IPF arrangement in the O&G industry include 

various models of concession agreement, PSC, Buy-back, Build Operate and Transfer (BOT), 

JV (whether incorporated or unincorporated), and other types of agreements or partnership 

beyond the scope of this study.   

 

Various companies have attempted to identify and assess risks in IPF. The importance lies in 

the commercial objective. With the correct information and model, companies can decide to 

enter into a project, negotiate their position and what to expect from that project. For instance, 

Saga Petroleum ASA carried out a risk stimulation for the risks associated with oil fields in 

Iran using the Buy-back model.93 In fact, the ContractSim stimulation model was originally 

developed for such purpose. With the input of some basic information, Saga Petroleum could 

decide to move forward or otherwise. Such information included, start date of investment, the 

period of the investment, repayment period (such as Amortization or Grace periods), yearly 

investments (such as capital expenditures (CAPEX) and drilling expenditures (DRILLEX), 

accrued annual interest rates, remuneration fees, oil price scenarios and oil production profits.94 

The numerical outcome of the stimulation was desired as it gives a tangible and measurable 

value. This example is used to showcase that as companies are steered by rational and decision-

making individuals (i.e., company directors or officers), it is important to view such decisions 

and their reasoning. The ContractSim indicated that if a decision could be supported by 

numerical values and can be presented to support project development, it is likely that firm 

 
92 Vinter, G.D., and Price, G., Project finance: a legal guide (Sweet & Maxwell 2006) pp 251-253 
93 Wright, J., et al., ‘Buy-back Contract Risk Modelling Using System Dynamics’ (2000) Sustainability in the Third 
Millennium pg.3  
94 ibid pg.3 
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decisions can be made. As IPF is associated with risk, there is a strong justification for 

analysing such risks and considering it using IIPF standards.  

 
1.4 Nature of Risks in Oil and Gas Industry 
 

In the O&G industry, risk is a crucial element. This is because many of the features that will 

impact the case are yet to be recognised, discovered and considered. Thus, the magnificent risk 

and cost associated with the O&G project have created an industry in which host nations and 

international companies cooperate to achieve outcomes. In particular, it is the IOC that is 

placed in an endurance position as there is a tension between the foreign financiers and the 

local state where the O&G fields are located. The higher the risk embedded in the project, the 

higher the demands raised with the financiers as associated with the returns. Therefore, it is the 

contractual negotiations' role and the draftsmen’s capabilities to address the parties’ concerns 

within the contract.95 On the other hand, the hosted nations also have a vested interest in 

assessing the project risk and the contractual tools to deal with such risks, primarily due to the 

trust that is placed for the project to be delivered in accordance with the government’s policy.96  

 

The importance of risk here is associated with the returns, as the fiscal, legal and political 

framework impacts such returns. For instance, when a field has been discovered and developed, 

the revenue stream depends upon the value and volume of the discovered O&G, the extraction 

and transportation, O&G worldwide price, in turn relying on supply and demand conditions.97 

In the O&G industry, it is common practice that investors tend to be foreigners to the host 

country where the extraction occurs. It is inevitable to have different legal jurisdictions at play. 

For instance, where capital is to be invested in IPF, the risk of accepting to indulge in activities 

that they may or may not avoid potential problems is further complicated with court jurisdiction 

issues and choice of governing law. However, the various foreign direct investments in IPF 

prove that demand exists. Whilst traditionally the risk factor could have been seen associated 

with the assets of the National Oil Company (NOC), the creation and utilisation of Project 

Finance have set the field for parties to enable risk allocation of the contract specified to 

particular projects.   

 

 
95 Hajian, M., and Salimi, S. ‘Management and efficient distribution of risk in oil and gas contracts through contractual 
clauses (2020) 19(44) Journal of Legal Research 213-249 
96 ibid 
97 ibid	
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One of the most critical risks in O&G contracts is the rate of return (ROR) from the commercial 

point of view. This is partly because the calculable risk notion building upon various 

calculation models would take the majority measurement of risk. Therefore, the theme on 

which the study adopts from the nature of risk in the O&G industry is to some degree 

calculable. This is done by analysing the existing and current contracts and if the actual 

outcomes of the project confirm with the rates calculated at the point the agreement was entered 

into, for instance, the ROR which the IOC bargained for. However, there is evidence of 

discrepancies in O&G IPF that the actual ROR compared to the foreseen ROR are different. 

Therefore, the focus is on what went wrong and what models could be used to remedy the 

‘errors of measurement.’ In other words, there are no limited uncertainties, and instead, the risk 

is the risk of miscalculation. This relates to the next topic of measurement, where there are 

uncertainties that cause the errors. 

 

1.4.1 Uncertainty  

Uncertainty plays a significant role in the planning and execution of IPF. In simple terms, 

uncertainty stands as opposed to certainty. However, the word itself has played a central role 

in much academic debate. In bread terms, uncertainty may be dependent or independent of risk, 

or maybe part of risk or has nothing to do with risk. Different views will be explored in the 

following section. An excellent example of uncertainty and the confusion associated with it 

was witnessed in 2020. As the direct result of the Corona Virus Pandemic (COVID-19), this 

new type of uncertainty caused shocks and panics beyond anything imaginable. For instance, 

in a time where constant development and the need for energy had increased energy prices, 

suddenly there was a considerable drop in oil demand. The impact was that many producers 

not only had lost the ability to make a profit, but they were also in the negatives for holding 

and stocking the products. For instance, reports suggest that Nigeria considered closing some 

of its fields, as selling or storing O&G products would cost the country even more.98 

 

Whether it is the risk that causes uncertainty or uncertainty that causes risk, the understanding 

that risk and uncertainty are related is commonly adopted, especially in the financial markets, 

 
98	Reed, E., ‘Nigeria and Angola face oil price squeeze’ (2020) Energy Voice 
https://www.energyvoice.com/oilandgas/africa/238930/nigeria-and-angola-face-oil-price-squeeze/ [Accessed 20/01/2021] 
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where uncertainty of financial loss has been defined as a risk in itself.99 It follows the 

understanding that uncertainty is a “state of mind”, whilst risk could be seen as an objective 

phenomenon. Thus, risk can’t be identical to uncertainty. However, risk and uncertainty are 

closely associated since risk often gives rise to uncertainty.100 Moreover, where risk and 

uncertainty are related, some authors suggest that risk depends on uncertainty. The following 

extracts are better suited in the original words of the learned scholars;  

• “… risk can only be satisfactorily understood as a variance concept…”101 

• “…the greater the probable variation of the actual loss from the average, the greater the 

degree of uncertainty” 102 

• “… consider expected return a desirable thing and the variance of return an undesirable 

thing.”103 

• “Risk is the possibility that actual results may differ from predicted average results. 

Pure risk is the possibility that actual loss may be greater than predicted average 

loss.”104 

• “Risk is the objective probability that the actual outcome of the event will differ 

significantly from the expected outcome, …Risk is a probability”.105 

• “Risk may be defined as either (a) the expected possibility of loss or (b) the possibility 

of an unfavourable deviation from the expectation, because any unfavourable deviation 

from expectation is a loss.106 

• “The various approaches to the study of risk shares three basic assumptions (1) risk is 

regarded as a property of options that affects choices among them. (2) options can be 

meaningfully ordered with respect to their riskiness. (3) the risk of an option is related 

in some way to the dispersion, or the variance, of the outcomes.”107 

• “Risk as the union of the dynamically evolving risk knowledge of the physical and 

social worlds.” 108 

 

 
99 Samson, S., et al, ‘A review of different perspectives on uncertainty and risk and an alternative modelling paradigm’ 
(2009) 94(2) Reliability Engineering & System Safety 558-567	
100 Crowe, R. and Horn, R., ‘The meaning of risk’ (1967) 34(3) The Journal of Risk and Insurance 459-474 
101 Houston, D., ‘Risk, insurance and sampling’ (1964) 31(4) The Journal of Risk and Insurance 551-538 pg 553 
102 Guitton, H., ‘Willett (AH)- The economic theory of risk and insurance’ (1955) 6(3) Revue économique 519 pg 521 
103 Markowitz, H., Portfolio selection (Yale University Press 1968) 77-91 pg 78 
104 Ratcliffe, D., ‘Teaching the meaning of risk’ (1971) 38(3) The Journal of Risk and Insurance 455-561 pg 457 
105 Head, G., ‘An alternative of defining risk as uncertainty’ (1967) Journal of Risk and Insurance 205-214 pg 206 
106 Athearn, J., ‘What is risk?’ (1971) 38(4) The Journal of Risk and Insurance 639-645 pg 6442 
107 Pollastek, A., and Tversky, A., ‘A theory of risk’ (1970) 7(3) Journal of Mathematical Psychology 540-553 pg 543	
108 Macgill, S., and Siu, Y., ‘A new paradigm for risk analysis (2005) 37(10) Futures 1105-1131 pg 1107		
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Given the above, it is deducted that various theories in support of establishing a relationship 

between risk and uncertainty exist, and one final theory of risk submits the summary account 

of the discussion. Hence, “… risk entails two essential components: exposure and uncertainty”. 

The author here defines uncertainty as “a state of not knowing whether a proposition is true or 

false” and exposure as “a self-conscious being is exposed to a proposition if the being would 

care whether or not the proposition is true” then he defines risk as the “exposure to a proposition 

of which one is uncertain.” He gives the following example to explain how both exposure and 

uncertainty is required for any presence of risk: “suppose a man leaps from an airplane without 

a parachute. If he is certain to die, he faces no risk.”109 

 

Other theories, however, see uncertainty and risk as different concepts. Furthermore, some 

scholars see uncertainty and risk as independent, whilst others see them as dependent, either 

risk depending upon uncertainty or uncertainty depending on risk.110 The following 

explanation introduces a certainty-risk-uncertainty classification. If one were to make a choice 

between two actions, the process is certain, where the specific outcomes are known to the 

decision maker. If there is no certainty of outcome, then the action may lead to a set of possible 

specific outcomes, which is described as risk. Uncertainty, on the other hand, is where the 

outcomes of any of the decisions that are to be taken have a set of possible outcomes, however, 

the probabilities of the outcomes are not meaningful. 111  

   

Authors that see uncertainty and risk as a different concept also provide their own definitions. 

An early definition of economist Willet is that risk is the “objectified uncertainty regarding the 

occurrence of an undesirable event” and that uncertainty is a result of imperfections of man’s 

knowledge. He suggests that uncertainty is maximum when there is a fifty percent chance of 

an event in other words degree of probability, when the probability reaches hundred or zero 

there will be no uncertainty. Thus, it would not be possible for the uncertainty and risk to be 

the same.112 It is important to note that Willet’s understanding of uncertainty is subjective. This 

is different to Knight’s understanding, where he makes a distinction between quantifiable and 

non-quantifiable uncertainty, the former being risk and measurable.113 Other studies have also 

 
109 Holton, G., ‘Defining risk’ (2004) 60(6) Financial analysts journal 19-25 pg 23 
110 Samson, S., et al, ‘A review of different perspectives on uncertainty and risk and an alternative modelling paradigm’ 
(2009) 94(2) Reliability Engineering & System Safety 558-567 
111 Luce, R., and Raiffa, H., Games and Decisions (Wiley 1957) 
112 Guitton, H., ‘Willett (AH)- The economic theory of risk and insurance’ (1955) 6(3) Revue économique 519 
113 Knight, F., Risk, uncertainty and profit (Houghton Mifflin 1921)		
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adopted definitions of similar kinds where uncertainty is non-quantifiable and risk as 

quantifiable uncertainties. For instance, the following paragraph as written by Keynes 

illustrates the point perfectly:   

“…by uncertainty, I do not mean merely to distinguish what is known for certain from 

what is only probable… about these matters there is no scientific basis on which to 

form any calculable probability whatever. We simply do not know.  For the definition 

of risk, where it is not just a probability or any other single value, but a triplet… What 

is risk? One is really asking three questions: What can happen? How likely is that to 

happen? If it does happen, what are the consequences?”114 

 

In summary, two outcomes are likely reached if a broader and more general understanding of 

uncertainty and risk is adopted.  First, uncertainty is risk and risk is defined as uncertainty. This 

understanding refers to the uncertainty of a financial loss and has little to do with the loss itself, 

its cause, or the chance of loss. Furthermore, risk is principally concerned with the uncertainty 

of a loss, and the degree of risk is measured by the possible variation of actual experience from 

expected experience. The lower the probable percentage of variation, the smaller the risk.115 In 

other words, the uncertainty of an unfavourable contingency taking place has been termed risk 

particularly when there is a chance of loss. Moreover, the various factors contributing to the 

uncertainty are termed ‘hazards’. Ordinarily, there are many different hazards that contribute 

to the chance or possibility of loss that attach to any particular object or person. The sum total 

of the hazards constitutes the risk and the uncertainty of outcomes.116 The benefit of this 

approach, therefore, is the ability to measure and quantify probability distribution functions 

using the Value at Risk (VaR). The VaR measures the worst expected loss over a given horizon 

under normal market conditions at a given confidence level. For instance, a bank might say 

that the daily VaR of its trading portfolio is US $34 million at a 99% confidence level. In other 

words, there is only one chance in a 100, under normal market conditions, for a loss greater 

than US $35 million to occur.117 

 

 
114 Keynes, J., ‘The general theory of employment (1937) 51(2) The quarterly journal of economics 209-223 pg 212 
115 Mehr, R., and Cammack, E., Principles of insurance (RD Irwin 1972) 
116 Magee, J., General insurance (RD Irwin 1961) 
117 Philippe, J., Value at risk: the new benchmark for managing financial risk (McGraw-Hill Professional 2001) 
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Second, uncertainty and risk are different concepts, whether they are dependent or independent, 

followed by the question that if uncertainty and risk are dependent, is it uncertainty that 

depends on risk or risk depends on uncertainty? 118 

 

It is noted that the above discussions and definitions of uncertainty and risk are in no way a 

complete literature review of this subject. Thus, the debate is a subjective sample of definitions 

that are relevant to the discussion of IPF. It is, therefore, acknowledged that there is a plenitude 

of definitions for risk and uncertainty, such as fuzzy sets, probability and statistics, which are 

not covered under this research. Also, the discussion does not include works that use different 

concepts related to risk in decision problems. For instance, regret, recourse, robustness, 

sensitivity analysis, etc., are defined and used in decision-making but are not included in this 

research. Similarly, this research's objective is not to survey the risk assessment literature since 

comprehensive studies have covered such an area.119 Whatever the approach may be about risk 

and certainty, it is argued that there is a strong connection between uncertainty and risk. This 

argument is supported by the outcome of a large study that found no general definition of the 

two terms. Instead, the definitions were discipline and context-dependent, including the three 

main headings; Operation Research (OR), Economics and Finance (EF) and Engineering 

(E).120 This supports the idea that Western finance is heavily influenced by the risk perception 

under the modernity theories. As illustrated by chapter three of this thesis, various contractual 

technics have been developed under modern financial transactions to address this concern.  In 

contrast, risk under Islamic principles was introduced over thirteen centuries ago, having a 

much more traditional theory than modernity and postmodernity. 

 

1.4.2 Unknown 

The unknown risks are particularly interesting as it is not possible to measure such risks. 

Accordingly, established practices indicate that it is the calculation of probabilities that can 

provide some recourse against unknowns. Thus, the analysis is devoted to the consequences of 

 
118 Samson, S., et al, ‘A review of different perspectives on uncertainty and risk and an alternative modelling paradigm’ 
(2009) 94(2) Reliability Engineering & System Safety 558-567	
119 Rechard, R., ‘Historical relationship between performance assessment for radioactive waste disposal and other types of 
risk assessment’ (1999) 19(5) Risk analysis 763-807 
120 Samson, S., et al, ‘A review of different perspectives on uncertainty and risk and an alternative modelling paradigm’ 
(2009) 94(2) Reliability Engineering & System Safety 558-567 
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an unknown risk-taking place and its calculation.121 This includes the contractual terms adopted 

by parties in order to avoid or mitigate the impacts of risk based on lack of information 

surrounding the contract.  

 

1.4.3 Crisis 

A crisis can be defined as a risk with a relatively low probability. However, the consequences 

are negatively enormous. 122 The year 2020 has seen several crises taking place. Importantly, 

the world has also seen rising global temperatures to new records. The worldwide viral 

pandemic (COVID-19) has resulted in a record number of life and job losses, and as such, 

many have suggested it as being the greatest financial crises and recession on records.    

 

1.4.4 Complexities 

Complexities ought to be viewed differently. When there is the situation of the so-called 

“(un)reality of risk”.123 They are built upon the ideas of Y2K computer virus scenarios, where 

there is an unknown element of risk as no measurement of potential damage or extent. 

Therefore, should there even be any resources addressed to confront such threats? In 2000, 

millions of pounds were spent for fear of the Y2K bug, however, nothing happened. The 

question remains whether the dangers were avoided because of the steps taken, or there was  

never any danger in the first place. Therefore, complexities cannot be calculated, as the 

materialisation point will be the risk. This is an area that is primarily outside of the parties’ 

hands to the negotiation. Therefore, relating to the third parties interested in the IPF, such as 

insurers, this measurement will build upon previous insurance packages utilised in recent IPF 

contracts. 

 
 

1.4.5 Difficulties 

 
121 Damodaran, A., Strategic risk taking: a framework for risk management (Pearson Prentice Hall 2007) pg.4	
122 ibid pg. 4 
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“Risk is a state of the world: uncertainty is a state of the mind… risk and uncertainty 

are counterparts of one another; the one being measured by objective probability; and 

the other by subjective degree of belief.”124   

 

In the Western theories, there runs a deep understanding that in order to achieve any goals, one 

will face risk. Therefore, much of the focus is primarily on avoiding risk and, if not, 

mechanisms to reduce risk and view risks as potential dangers.125 The academic sociological 

theoretical approach to risk comprises of three arguments. First, the efforts of Ulrich Beck and 

Anthony Giddens are concerned with the modern risk associated with technology and methods 

of dealing with such risks. The essence of the argument is that significant difficulty exist with 

the methodology of the response of the scientific research, political policy and legal framework 

of dealing with risk. Complexity and uncertainty cause a troubled state of affairs resulting in a 

lack of trust in society and weak foundations on which to base a decision and who ought to be 

held responsible when risks are materialised.126 As society is in grips with new prosperity 

methods, the looming effects of uncertainty and risk have caused unknown issues. Such ideas 

are built upon nuclear disaster type scenarios.  

 

Second, cultural association to risk. The proponents of this view argue that the way risk is 

perceived is connected to the dominating cultural and religious beliefs of a society. Therefore, 

how risk is managed is influenced by social and cultural values contributing to the development 

of a framework.127 They develop their arguments with particular references to the differences 

in culture, for example, whilst each person fears death, it is the culture and beliefs of individuals 

(or society) that illustrates the steps that are taken for the confrontation of such risks. 

 

The third view differs from the above, in that it could be argued to be completely opposite. The 

theory that governmentally perceived knowledge is the most important element in governing 

people.128  Here the idea is driven from the power that risk can hold over people, where the 

logical or illogical fear determines the response to the risk.129   

 

 
124 Pfeffer, I., Insurance and economic theory (University of Pennsylvania 1956) pg 17 
125 Arnoldi, J., Risk (Key Concepts) (Cambridge Polity Press 2009) pg. 1 
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127 ibid pg. 2 
128 ibid pg. 2 
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Therefore, there is a need to appreciate the vast amounts of ideas and theories in relation to 

risk. In the words of David Garland:  

“Risk is a calculation. Risk is a commodity. Risk is a capital. Risk is a technique of 

government. Risk is objective and scientifically knowable. Risk is subjective and 

socially constructed. Risk is a problem, a threat, a source of insecurity. Risk is a 

pleasure, a thrill, a source of profit and freedom. Risk is the means whereby we colonize 

and control the future. Risk is society, is our late modern world spinning out of 

control.130   

 

The answer to what risk is varies depending on the view of the subject study.131 The 

philosophical or social concept of risk differs from the calculable scientific risk approach. In 

this field, risk has been associated with the theory of modern risk, building upon the risk 

society. Or others have viewed risk from a cultural angle, where the culture of a particular 

society views it as risk. Therefore, making a distinction between similarities and differences of 

cultures worldwide.132  

 

Under the western theories of risk, what seems to be a common understanding is that risks are 

potential dangers and thus, the importance is associated with steps taken to confront such 

threats. Such an account implies that risk cannot be avoided. In the context of finance, risk has 

been defined in terms of the variability of the ROR on the investment from the party 

expectations.133 In other words, risk is calculated in its monetary value. If the negative 

percentage of the variance from the predicted rate of return is considerable, the financial 

investment might not go forward, or be subjected to insurance or other risk management tools. 

This notion of risk is particularly relevant to this research since it is the view of the risk that 

drives the consequences. To elaborate on this point, it is worth reminding that it is the assets 

that are extremely important for the parties in commercial contracts and thus, the financial 

notion of risk impacts, asset allocation, asset selection and performance evaluation.134  
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Once the financial modelling is made, the question for the investor becomes one of risk-seeking 

or aversion. As such, it has been suggested that generally, investors prefer risk aversion.135 On 

the other hand, it is the opportunity that presents exploitation, particularly in the O&G industry. 

Thus, those seeking risk tend to exploit it compared to those that avoid it in the O&G sector. 

The case of Iraq is a good example, as the potential of rewards attracted competitor IOCs even 

though significant risks were associated with the market.136 Accordingly, the most significant 

risk from the IOCs point of view is claimed to be security risks. It has been suggested that the 

fear resulting from lack of security was claimed by IOCs interested in Iraq, however, the 

genuineness of such claims has been questioned. As such, it is claimed that IOCs have used 

the security concerns associated with Iraq as a bargaining tool to device contracts more 

favourable to IOCs in terms of commercial gains.137 On the other hand, from the IOCs point of 

view, such private entities with responsibilities owed to their shareholders are perfectly 

legitimate. After all, they are in it for the money.     

 

Therefore, it has been suggested that successful companies develop an internal risk 

management template that addresses different scenarios.138 It is this process of deciding what 

risk to exploit that has been termed as good risk management compared to avoiding or 

eliminating risks.139 The entities concerned with the O&G industry whilst facing competition 

from each other can position their companies to benefit from time and information. 

Consequently, it is the speed of the company that takes an action in relation to the risks that 

gives an edge in comparison to other competitors. Moreover, experience from dealing with 

similar threats in the past is hugely advantageous to competitors facing the said risks for the 

first time. Capital and financial resources also contribute to a company’s ability to exploit risks, 

such as significant cash balances, technology superiority, production and financial 

flexibility.140 Therefore, in IPF the underlying understanding is that risk is placed with the party 

that is best placed to mitigate/control it. Such philosophy is reinforced with arguments of 

efficiency.141 Furthermore, the English legal system has been eloquently developed through 
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Parliament and the courts to facilitate contractual management of risk. Examples include but 

are not limited to jurisdiction, choice of law, limitation and exclusion clauses, Force Majeure 

and indemnity provisions and so forth.     

 

Given the above, it was often the case that host governments could not have the necessary 

experience/means to reduce the costs of Exploration and Production (E&P). Consequently, the 

O&G industry was opened to various bidding procedures. The parties concerned with obtaining 

contracts of E&P, usually have three routes to explore, whether it be an open tender, 

limited/selective tender or negotiated tender. In an open tender, advertisements and invitation 

is made publicly. In the limited or selective tender, only those pre-qualified or selected parties 

are allowed to participate in the tender process. In a negotiated tender, it is the case that one 

party is approached as the contractor, and the terms of the contract are negotiated between the 

host and the bidder.  

 

Given the different dimensions involved in O&G and views to risk, this thesis reemphasises 

the need for and importance of research concerning upstream O&G projects since this type of 

IPF can bring together parties from different corners of the world. It is, therefore, a truly 

international undertaking.142 Furthermore risk is of importance in IPF since the primary source 

of the generation of ROR for the lenders is the ability of the operation to generate enough to 

keep the cashflow more than satisfied and pay the investors the return they had bargained for.143 

It is usual for the IPF to be carried under Special Project Vehicle (SPV) in order to deal with 

the needs and concerns of the project separate from other activities carried out by concerned 

parties.144 Furthermore, this provides for SPV to be an economic unit that is kept ‘off-balance-

sheet’, enabling the sponsors to separate the project liabilities. 145 There are a number of reasons 

why companies may decide to use an off-balance sheet approach due to the risks involved, the 

scope of which is not relevant to this section of the discussion.  
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The proceeding sections illustrated the difficulties associated with risk and a selection of 

methods it is dealt with. The following risk heading is just examples of the complicated nature 

that exists in the O&G industry, which include contractual risk management tools. For instance, 

it is common for practitioners to suggest that a beneficial tool in risk management is the practice 

of partnering up with a local entity. Thus, either a Joint Bid Agreement (JBA) or a Joint 

Operating Agreement (JOA) enables such plans. In doing so, there are many issues that ought 

to be considered. 146 These include local law risk, change of law risk, security risk, force 

majeure risk, political risk and others which will be dealt with in detail under chapter three of 

this thesis.  

 

In spite of contractual tools dealing with risk, the method of IPF is also capable of addressing 

risk. IPFs are often required to finance large-scale projects where the finances and risks are 

beyond a single entities ability.147 Project finance has seen a growth in both public and private 

sector since the 1970s.148 Yet, on the contrary the financial crisis of 2008 highlighted the 

limitations that IPF can face, once there is little or no access to liquidity. While IPF took a stain 

to its reputation, the years that followed saw an indication of the potential for IIPF. 

Consequently, IIPF could be seen to have huge potential in the O&G industry. The potential 

could be seen in various stages, for instance, in the upstream sector (extraction and 

development) carried forward to the downstream where O&G has already been extracted and 

requires transportation, refining, or developing the petrochemical products.149  Therefore, it is 

not a surprise that such potentials have been utilised even by non-Muslim jurisdictions, for 

instance, in the Gulf of Mexico. Further, IIPF projects potentially concern jurisdictions from 

Morocco and Cote d’Ivoire in West Africa to Indonesia and Malaysia in Southeast Asia. 150   

 

Nonetheless, it ought to be noted that IIPF’s growth has introduced a new and challenging 

situation. Issues relate to solely Islamic issues or mixed ones. For instance, concerns relate to 

when there is a mix of Islamic and non-Islamic cooperation, significant issues may appear for 
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the Islamic lenders need for sharing of risk and the Western partner’s attitudes of risk aversion. 

Or even more problematic is the unpredictable nature of Sharia Advisory Boards (SAB). SAB 

is required in order to provide an Islamic legitimacy to economic/financial ventures, where 

there is a need for the Islamic party to have title over assets and the Western’s parties need to 

have security over the title. The correct functioning of SAB for individual projects can cater 

for projects that deal with retention of title for the Islamic side and the security requests for the 

Western partner, as was the case in Texas, United States of America (US). Once the Islamic 

and Western parties have managed to put aside their differences and settle over the venture’s 

legitimacy, other complicated challenges appear, such as regulatory structures and legal 

frameworks. 151  From the long-term perspective, an agreement where the success or failure of 

the venture is shared between the parties requires certainty of the terms. In particular, in the 

O&G sector, the importance attached to legal and contractual is magnified. From the legal side, 

there are two main concerns; the first deals with jurisdiction, and the second the choice of law 

term. Islamic finance, which finds its footing in Islamic law, has a unique identity; it could not 

be tied down to a single legal system. Countries that are majority Muslim, according to their 

interpretation of Islam, have developed different yet similar Islamic finance frameworks. This 

is an indication that Islamic principles are capable of providing legal framework both within 

Islamic jurisdictions and non-Islamic jurisdictions. However, the appropriateness of such a 

framework is debatable and requires research.  

 
1.5 Research Aims objectives and questions  
 

1.5.1 Objectives and research question  

This research will primarily explore the cross-cultural similarities and differences of risk by 

comparing and contrasting the English legal system against the Islamic Legal system, 

applicable to the O&G industry. In the same way, this research attempts to bridge the gap 

between legal theory, Islamic jurisprudence and contractual management. The existing IPF 

contracts will be comparatively discussed and analysed while trying to find commonalities and 

differences among these model contracts. 

 

Based on the above aim, this research attempts to answer the following three questions: 

 
151 ibid pp 575-576 



 52 

 (A) What contractual and legal risks should be considered when designing an optimised 

contract permitted under Islamic finance for the developing Islamic world?   

 (B) What practical legal and contractual techniques would be used to manage and mitigate 

multiple risks in the IPF contracts, particularly in the Islamic upstream O&G industry? 

(c) What sustainability measures are absent from current IPF contracts? 

 

More specifically, this research is carried out with the following objectives: 

To ascertain various contract models for IPF in the international market such as Concession 

Agreement, PSC, Buy-back, BOT, JV, EPCF, and FDI arrangements. 

To empirically examine why and how different legal and contractual techniques in the 

upstream O&G industry have been developed. Therefore, shedding some light on anticipation 

of legal rights, duties and enforcement issues.  

Admittedly, the research aims to develop and test a conceptual framework based on the first 

two objectives as mentioned earlier to progress the current understanding of legal theories and 

contractual rights in the upstream O&G projects in the developing Islamic world. 

 

1.5.2 Importance and Justification of the Study 

There appears to be significant originality in the concept of examining different cultural 

approaches to risk or how various cultures interact when dealing with risk in the context of 

O&G financing. The cross-cultural dialogue with the upstream O&G finance issues is 

grounded in a case study which leads to a comparative analysis. In other words, the gaps 

identified pave the path for risk to be analysed through different elements of IPF arrangements. 

The expected goal of the research is to illustrate that the financing parties and party autonomy 

have helped shape IPF contracts. It is party autonomy that exists behind the striking interests 

and conflicting agendas, which has led to IPF contrasts, in turn leading to various arbitration 

or Alternative Dispute Resolution (ADR) hubs.152 Additionally, judicial interpretation through 

commercial courts and, in some instances, the highest courts of states provide for a rich body 

of case law.153 Such judicial intervention creates gaps in the literature worth exploring. 

Therefore, it ought to be appreciated that comparative analysis using Islamic finance and 

Western finance, in the context of English and Iranian upstream O&G law, can be of significant 

 
152 See for instance Lavaud, F., et al, ‘O&G Arbitration in the MENA region’ (2017) 15(3) Oil, Gas & Energy Law Journal  
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and pp 201-202 
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value to the academic literature, as currently, no such research exists. Furthermore, the industry 

may also find this research valuable, as the comparative analysis and the critical discussion of 

chapter five are deducted using a doctrinal study of actual projects.    

 

This research also provides considerable value form the sustainability agenda. The United 

Nations (UN) has set targets for energy financing under the so-called Green Project Financing 

(GPF).154 The 2030 and other Green targets show a shift of political and commercial attitudes 

towards Green and sustainable practices, thus, GPF will increasingly impact both Western and 

Islamic practices in the years to come.	155 There remains a gap in the literature of the impact of 

the World Bank Organisation decision and the type of IPF studied under this research. In other 

words, not much of the existing research is concerned with risk, Islamic IPF and Green 

development.  

 

Furthermore, the current research lacks the empirical investigation of the relationship between 

Islamic finance and law, with cross-cultural risks and English law. The justification of a 

comparative analysis of Islamic finance and western finance is also supported by the way that 

the world’s natural resources are located in Islamic jurisdictions, in particular the world’s 

biggest combined O&G resources which is located in Iran. As a result of the distinction 

between Iran’s legal system and her neighbours and Western counterparts, various researchers 

have comparatively focused on the contractual and legal regime differences. In particular the 

effects of legal sanctions and government behaviours, prevailing over the upstream investment 

in Iran O&G projects. Therefore, it is argued that inadequate research work has been carried 

out in the Iranian context, that is to consider the agency problems discovered in laws that 

govern the current upstream O&G projects of Iran. This study’s contribution is to focus on the 

gap that exists where a comparative analysis of English financial law and the Western 

modernity understanding of risk has been adopted, with a comparative analysis of Iranian 

financial law and the Islamic understanding of risk.  

 
154 For a general understanding see further World Bank Sustainable Development Bonds & Green Bonds Impact Report 
2020 http://treasury.worldbank.org/en/about/unit/treasury/ibrd/ibrd-green-bonds [Accessed 20/11/2021]; see further United 
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Platform (GIFIIP) weblink http://www.undp.org/content/undp/en/home/news-centre/speeches/2018/achieving-the-sdgs--
potential-of-islamic-finance-through-innovat.html [Accessed 20/11/2021]; see further 
http://www.undp.org/content/undp/en/home/blog/2018/Unleashing_the_potential_of_Islamic_finance_and_impact_investing
_for_the_SDGs.html ; see also Tolliver C., et al, ‘Green bonds for the Paris agreement and sustainable development goals’ 
(2019) 14(6) Environmental Research Letters 064009	
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1.6 Research Methodology  
 

This thesis will use a doctrinal research methodology. It will also adopt a comparative method, 

comparing the legal aspect of the O&G sector of Iran, England and other relevant Muslim 

jurisdictions. This necessitates the use of comparative legal analysis to see how different courts 

and other adjudicating centres define and interpret oil and gas contracts. Further, the research 

also requires the use of deductive legal analysis in different parts of the thesis, particularly in 

relation to debates concerning Islamic jurisprudence. In selecting a suitable research approach, 

it is important to consider the existing research paradigms used in prior/similar research.  

Paradigms represent a consensus on standards, theories, beliefs and methodologies within 

given research domains.156 An examination of the main research epistemologies (positivism, 

interpretivism and realism) and ontologies (deductive and inductive research) is undertaken to 

provide justification for the approach selected. The predominant philosophies used in social 

sciences include positivism, interpretivism and realism.157 In the context of this study, the 

choice of philosophy dictates the manner in which the relationships between Western finance 

and Islamic finance (in the context of O&G) are viewed and explored (quantitatively or 

qualitatively). Thus, it is important to select an approach that allows the researcher to address 

the research problem in the most parsimonious manner. Thus, through a comprehensive review 

of the literature, this study will use published material and available methods to critically 

analyse and appraise the data gathered from various IPF contracts in the current contracts in 

the public domain. This study adopts a doctrinal approach to analyse legal theories of IPF 

contracts, legal duties and enforcement issues. Using relevant literature surrounding O&G 

industry disputes, the study makes the following contributions to the Islamic legal 

jurisprudence and contractual theory:  

 

Firstly, this research examines the core identity of IPF contracts and their relationship with 

Islamic IPF contracts. In addition, the different contract theories within the Islamic schools of 

thoughts (Figh), is also examined.  
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Secondly, by utilising the Iranian case study from the O&G industry, this research illustrates 

the importance of adjudication and dispute resolution mechanisms in navigating the shape of 

IPF contracts.  

 
Thirdly, by classifying risk using the theoretical framework developed above, an appreciation 

of the complexities involved in the upstream O&G contracts is provided. These complexities 

are narrowed to contracts governed both through western finance, in particular English law, 

and Islamic finance, in particular, the Iranian model which is presented in the proceeding 

chapters. Furthermore, data from recent case studies will be systematically analysed, 

supplementing the information captured through IPF contracts to provide a more 

comprehensive picture of project financing in the field. Accordingly, this research attempts to 

review all the relevant legislation, court cases, available arbitration documents, academic 

literature and other insightful documentation related to Western project finance and Islamic 

finance, in order to clearly define the concepts under investigation. Based on the gaps identified 

in the literature review thus far, this study aims to develop a conceptual framework with nine 

core contractual elements leading to a rewarding hybrid contract.  

Fourthly, by using a conceptual framework proposed under this study, the TEFCEL model is 

analysed, where a hybrid IPF contract that combines the advantages and disregards the 

identified disadvantages. Accordingly, this research, using an ongoing case study of the Iranian 

O&G industry, argues that in volatile and uncertain environments, the most advantageous 

contracts are those that provide flexibility and have organic routes (e.g., non-routine policies 

to cope with sudden fluctuations) and are mechanistic when needed (e.g., precise, 

unambiguous, uniform interpretative capabilities). 

Finally, the analysis provided under this study are significant for academia and also industry 

lawyers and contract negotiators since it offers jurisprudential insights into the Islamic finance 

ideology. Therefore, instead of viewing traditional finance and Islamic finance in isolation, this 

study endorses a combined approach to improve the contractual outcome of IPF in the upstream 

O&G industry.   

 
1.7 Summary and thesis structure  
This research is primarily considered with a comparative and historical analysis, whilst a 

doctrinal legal case analysis is deployed for a comprehensive case law analysis. The expected 

outcome would thus allow for a deductive analysis gained from a comparative review. 
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Therefore, comparative analysis will be used to find commonalities and differences and suggest 

measures to improve IPF model contracts that are particularly valid for the O&G industry. 

 

1.7.1 Structure of the Study 

The overall structure behind the design of this thesis follows the numbered rationale set out 

below:  

a. First, having identified the legal and contractual gaps in the Islamic developing world, 

to answer whether or not there are enough available structures and templates of the IPF 

contracts.  

b. Second, if the above outcome is positive, and available structures and templates of IPF 

exist, whether they are effectively designed and optimised to take into consideration all 

of the TEFCEL risks.  

c. Third, it is presumed that the above two steps justify a narrow approach to the specific 

and individual nature of complicated O&G projects.  

d. Fourth, to investigate whether in designing an effective IPF agreement, the risk 

evaluation process should be carried out individually (i.e., in isolated departments) or 

an integrated group of people (cross-functional) well-organised team with varieties of 

expertise to deal with the issue simultaneously.  

e. Fifth, to illustrate that most of the IPF arrangements in the O&G industry are not made 

through apparent separate contractual mechanisms but through the generally agreed IPF 

agreements.  

f. Sixth, conclude that the most challenging aspect of IPF in the complex business 

environment, particularly in the O&G project, is that the project financing is not a 

simple borrowing or loan arrangement but incorporates more significant investment 

and operations plans, stretching far beyond borders, terrains, and religions. 

 

With the above theoretical concept design, the structure of the thesis is set out over six chapters. 

Chapter one introduced the conceptional background of the O&G industry, in relation to 

uncertain business environments dominant with risks. The research aim, objective, importance 

and contribution to knowledge is also explained in this chapter. The research methodology, the 

structure of the thesis and its summary are covered in this chapter. Chapter two provides the 

research context on which this thesis is based. The importance of the energy sector and its 
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relation to the international financial markets. The importance and appreciation of the supply 

and demand of the global O&G industry. The sustainability risks and challenges with this 

approach. Chapter three starts with a comparative legal analysis of the English Common law 

with Islamic law. It then moves to the IPF risk factors that have shaped conventional financing 

as opposed to Islamic financing. The chapter continues with a rich and in-depth account of 

upstream O&G contracts, and evaluates such contracts in light of projects that have been 

recorded. The chapter then introduces and evaluates financial sustainability arguments and 

compares it with the Islamic stance. Research gaps are then emphasised before the chapter 

provides a comparative legal analysis using commonalities and differences of international 

project financing and Islamic international project financing. In Chapter four, the thesis 

provides an analysis case study using the Iranian experience with upstream O&G projects. The 

chapter grounds the evaluation on the three types of Buy-back, EPCF and the IPC contract. 

The analysis is then compared with a comprehensive litigation analysis using deductive legal 

reasoning. Chapter five is the critical appraisal humbly offered by this thesis. It covers the 

opportunities and challenges that the Upstream O&G industry is facing. It is based on the fact 

that the majority of Muslim countries shape such contracts. The opportunities narrowed by this 

thesis include the prohibition of usury, the encouraging work values and risk allocation of IIPF. 

However, the challenges are also as importantly provided, including issues with understanding 

Islamic jurisprudence, the legality of the sharia, the uncertainty of the rules, dispute resolution, 

and the ethical investment nature of the IIPF. Chapter six completes the thesis with the 

concluding remarks and recommendations.  

 

1.7.2 Confidentiality and ethical consideration  

 

The most recent contractual concept relating to this research topic is the Iranian Petroleum 

Contract (IPC).158 The IPC will supplement or amend nearly two decades of a Buy-back system 

that prevented foreign companies from booking reserves or taking production operations into 

their hands. Therefore, further enabling risk-sharing in the upstream O&G. Although there are 

a considerable number of resources available in the public domain and library archives, there 

was a need to access unpublished data relating to the IPC. This was made possible by 

 
158 See further at http://ipc.nioc.ir/Portal/Home/ [Accessed 20/12/2021]; the link provides up to date information on the 
Iranian IPC contract. 
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approaching practising individuals in the field through industry contacts to obtain better and 

more comprehensive data for a more accurate analysis outcome. It is noted that ethical approval 

for this research has been obtained from the University and is available for inspection in  

Appendix I of this thesis. This thesis has been given ethical permission. 

 

1.7.3 Contribution to the Field of Knowledge 

The review of existing similar studies brings one to an understanding that various foreign direct 

investment models of IPF contracts currently exists, such as Concession Agreement, 

Production Sharing Contracts, Buy-back contracts, Build Operate and Transfer, Joint Ventures, 

Consortium Arrangement, Partnership Agreement, Alliance Agreement, Engineering 

Procurement, Construction and Finance contracts. Having mentioned the variety of O&G 

contracts currently in practice, there is a tendency to categorise contracts in two ways; firstly, 

where the contractor, i.e., the IOC, legally owns either all or part of the O&G in the reservoir, 

from the early concession or the more recent partnership contracts. Secondly, service-based 

contracts, where the foreign entity, normally the IOC, only acts in a capacity of providing a 

service and that ownership of the reservoir and the natural resources therein remains with the 

host state159. Furthermore, comparative studies of Iranian and other Islamic legal jurisdiction 

could be seen in the literature; however, such comparison does not extend beyond the Islamic 

jurisdictions that hold O&G reserves worldwide.160  

 

As contended previously, the O&G industry adds a significant contribution to the global energy 

demand, and consequently to the economic growth. Therefore, there is a justification 

supporting the study of legal and contractual risks in the developing Islamic world.  Thus, this 

study argues that one should consider multiple risks when entering into the IPF 

agreements/contracts in such a complex industry: that is to consider nine elements of risks 

 
159 See Manzoor, D., et al, ‘Production Sharing Contracts in Iran’s Petroleum Industry: a legal analysis (2017) 15(3) Oil, 
Gas & Energy law; see further Ebrahimi, S.N., and Shiravi, A., ‘Legal and regulatory environment of LNG projects in Iran 
(2009) 7(1) Oil, Gas & Energy law - Professor Ebrahimi and Professor Shiravi are prominent writers in the field and much 
of the work that has been developed looks at the problem via either a comparative angle or a purely legal angle via the 
Iranian constitution.	
160 See Ebrahimi, S.N., and Shahmoradi, E., ‘A comparative analysis of contractual considerations in oil and gas contracts 
with an emphasis on Iranian Petroleum Contracts’ (2017) 15(3) Oil, Gas & Energy law; see further Ghorbani, E., 
‘Ownership of Petroleum Resources in Islam (Twelver Shia) and the Iranian Law’ (2017) 15(3) Oil, Gas & Energy Law; see 
further Manghutay, A.G., ‘Different approaches and different results: a comparative analysis of the Nigerian and Iranian 
laws and policies on controlling the foreign corporations (2013) 17 JL Pol’y & Globalization 20 
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namely Technical161, Technological162, Economic163, Financial164, Fiscal165, Commercial166, 

Contractual167, Environmental168 and Legal169 (TEFCEL). It is proposed that these nine risk 

elements encompass the main risks to be considered when IPF contracts are being entered,170 

however, the aforementioned objectives are analysed through the Contractual and Legal 

theoretical framework. Once such risks have been identified, in particular in the Islamic finance 

system, together with data obtained from the field research, it is presumed that an effective and 

optimised management of legal and contractual risks in the IPF contracts could be discovered. 

 
161 A comprehensive analysis of technical elements constitutes any and all activities related to the technical and operational 
issues of the O&G projects and contracts, including engineering studies and design, procurement of the equipment, fixtures 
and materials, construction, fabrication and installation, commissioning, start up and hand over; operation and maintenance 
and etc.  
162 The analysis here constitutes any and all elements related to the Technological issues of O&G projects and contracts 
including but limited to the unitization, transfer and development of technology; international standards and indexed; best/good 
oil industry practices; joint research and development technology; impacts of technology on 4 cores of the projects, i.e. time, 
costs, scope and quality; and know-how, know-what, know-why, know-where, know-when.  
163 The Economic analysis constitutes of micro-economic issues of the project and contract, including but not limited to the 
Economic Flow Sheets, Survey and SWOT; economic IRR/ROR; economic R-Factors of petroleum contracts; optimization 
of costs and revenues; economic cash-flow (cash out & in) balancing and outcomes; economic lifecycle management; incentive 
packages; reserves booking; HG & IOC takes;    
164 The Financial analysis relates to issues including but not limited to the (1) financing issues, e.g. financial arrangements; 
project financing; structured financing, corporate financing, JV venturing, etc. (2) financial issues of the contracts e.g. project 
books and accounts; financial procedures; accounting and auditing procedures; costs classification and recovery; method of 
payment; and financial progress. 
165 The Fiscal analysis constitutes of any and all elements related to the fiscal regime of the projects and contracts, including 
but not limited to the costs and fees to be legally paid under the prevailing laws and regulations e.g., taxes, SSO, levies, 
charges, fees, royalties, bonuses, tariffs, custom duties etc.; and the fiscal regime defined under the various types of the 
petroleum contracts such as Buy-back, PSA, IPC and concession.   
166 The analysis constitutes of elements related to the Commercial issues, including but not limited to the currency exchange 
and transfer, exportation & importation of goods and materials; Long-Term Crude Oil Sales Contract (LTCOSA) and Gas 
Sales and Purchase Agreement (GSPA); carriage of goods and materials; custom duties; insurance coverage such as CAR, 
TPL, pollution; and lex petrolea on petroleum transactions; INCOTERMS available and valid for the transportations of O&G 
commodities and equipment.  
167 The Contractual analysis includes any and all elements related to the contracts and contractual issues, including but not 
limited to the contract preparation; contracts definition; contracts and contracting strategies; contract negotiation; contract 
drafting and conclusion; contract execution and performance; contract settlement; contract close out; contract term & 
conditions; contract progress report; contracts entities such as Joint Management Committee (JMC) & subcommittees; contract 
objectives and targets; validity and effectiveness; contracts review, adjustment and recognitions; and contracts documentation 
and documents.   
168 The Environmental analysis concerns issues including but not limited to the (1) Political Environment, e.g. political 
system, public policy, HG & NOCs relationship, BIT & MITS; (2) Business Environment, e.g. JV, Consortium, JOA, PA, and 
Alliances, (3) Social Environment, e.g. LC, trainings, CSR, stakeholders and local indigenous; (4) Cultural Environment, e.g. 
petroleum industry culture, cultural barriers, and taboos; and (5) Ecological Environments, e.g. HSE, EIA and ESHIA, thus 
accordingly to ensure that ecosystem services are protected and maintained for future human generations, and also maintain 
ecosystem integrity through considering ethical, economic, and scientific (ecological) variables. It is not, as the phrase might 
suggest, the management of the environment itself, but comprehensive management of O&G contracts as may be related to 
either of the above-mentioned issues.      
169 The Legal analysis relates to issues of legality and lawfulness of the projects and contracts, including but not limited to 
the applicable laws and regulations; disputes settlement; hardship, force majeure, impossibility and termination; bribery and 
corruption; sovereign immunity v. commerciality; IP rights and obligations; claims & counter-claims; obligations, 
responsibilities, accountability and liability.      
170 TEFCEL was first introduced by Professor Ebrahimi in a workshop held in London in 2005 and since then such concept 
has become the predominate lectures and presentations of Professor Ebrahimi in various seminars, conferences, academic 
forums and workshops for instance “Accessibility, measurability and accountability of local content: Meeting IOC’s/NOC’s 
objectives and forming a workable local content plan”, Workshop for the IQPC’s 6th Annual Global Local Content Summit, 
30 Sep. 2010, London, UK 2. “Accessing the Best Methods to Negotiate Successful Sales, Purchase, Joint Operation, 
Concession, Storage & Transportation Contracts”, (Presentation), 28 July 2010, Johannesburg, South Africa. See further 
Ebrahimi, S.N., and Kashfi, M. A., ‘Designing the framework of revenue sharing contracts, considering the change of 
important economic circumstances of a project’, (2015) 44(3) Private Law Studies Quarterly 293 
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This research should greatly contribute to the development of the academic literature on the 

issue of IPF in complex industries. This research will contribute to the knowledge of those 

engaged in the complex and uncertain business environment and contribute to the 

understanding of various parties within the IPF industry, particularly parties concerned with 

investment, operation and financing of O&G industry. It is humbly hoped that other concerned 

individuals and firms in the market such as those who are engaged in the money market, 

bankers, financial intuitions and stock markets and energy or O&G funds and insurance clubs 

will also benefit from this research. Finally, this research should also contribute to the contract 

management industry, particularly answering the questions of risk identification and 

assessment in the context of contractual and legal risks. 
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2 Chapter Two: Research Context – the Oil and Gas Industry  
 
2.1 Importance of the Energy Sector on International Financial Markets  
 
The 2008 financial crisis was a wake-up call for global economists. No one could have 

predicted the severity of long-term damages the international financial market would face 

because of such economic catastrophe. It was probably an excellent example of how modern 

international banking and financial markets were cross-regional/continentally intertwined. The 

direct and indirect ripple effect of such financial downfall was evident across the developed 

and most developing nations (i.e., on manufacturing, production, services, etc.).  

 

If we fast-forward to a decade later, the world is facing a more significant challenge in the 

COVID-19 pandemic, which many financial analysts argued has a more prolonged and 

detrimental impact on global economic development and people’s livelihood. This crisis and 

the consequent lockdowns curbed global growth contracts by 3.6% every year. It destroyed 

long-held conventions on financial markets and political structures, and transition towards 

centralised government involvement in local economies and a more direct approach is more 

evident (increased nationalisation globally). After the initial shock and selloff in stock markets, 

global equities delivered a 15% return at the end of 2020.171 It was obvious that financial 

markets would bounce back by the sheer size of monetary and fiscal stimulus packages 

provided by leaders across the globe. At such tough times (i.e., COVID-19, BREXIT), it would 

be worthwhile to reflect on how international financial markets have reacted to such disruptions 

and how and if Islamic financing could be a viable option to consider in the face of such 

uncertainty.  

 

The world post-industrial revolution has seen the standard of living of many citizens around 

the globe considerably enhanced. It is argued that international market liberalisation and free-

market concepts have been essential in such development. However, it would be naive to 

discard the critical role the energy sector (especially the O&G industry) has had during this 

progression. Energy is a source of input in all life cycle processes of manufacturing almost 

every goods - products (i.e. extraction- of raw materials, production & manufacturing of goods 

and products, transportation and end of life treatment). In other words, it could be viewed as 

 
171 Global financial markets policy responses to Covid-19 2020 at https://www.oecd.org/coronavirus/policy-
responses/global-financial-markets-policy-responses-to-covid-19-2d98c7e0/ [Accessed 20/07/2021] 



 62 

the oxygen or lifeblood of international financial markets and the global economy. Without 

electricity, light, heat, running water, factories will not be functional, and the overall 

comfortable life enjoyed because of modern societies would not be appreciated. As such global 

economic development and, more specifically, international financial markets are closely tied 

to the activities and actions taken in the energy sector and vice-versa. For instance, the recent 

COVID-19 outbreak spiked a price war between the Organisation of the Petroleum Exporting 

Countries (OPEC) members (e.g., Saudi Arabia) and non-OPEC big producers (Russia), which 

left many actors in the O&G supply chain in total disarray. The prices of oil barrels fell to a 

negative value for the first time in history due mainly to the fact of lower demand from big 

manufacturing countries such as China (i.e., because of national lockdown restrictions to 

mitigate the potential disruption of COVID-19) and also price war between big producers.172 

Furthermore, the sustainable continuity of business operations was also impacted by workforce 

shortages (workers infected, 2 meters social distancing, lack of physical movement and 

transportation). One can expect several disruptions associated with O&G operations (e.g., 

maintenance, inspection, repair, and replacement), which could have led to unstable market 

prices and, consequently, a gloomier economic-financial outlook. 

 

To present a more critical view on how the energy sector impacts financial markets and 

economic growth, it is essential to observe and review the global supply and demand for this 

commodity across various energy categories (conventional and renewable).   As highlighted in 

the BP statistical review in 2019, the total global primary energy consumption by fuel was 

reported at 13864.9 (measured in annual million tonnes oil or oil equivalent). Oil consumption 

made up a share of 33.6%, reported at 4662.1 (highest contributor) of total global demand. 

Coal was the second highest with 27.5% (3772.1), followed closely by natural gas 23.8% 

(3309.4). The remaining three sources were reported as hydroelectricity 6.9% (958.8), nuclear 

with 4.4% (611.3) and renewables with a total of 4% (561.3), making up the global energy 

mix.173 The above data shows that the share of renewables and natural gas rose to 

approximately 4% and 24% respectively compared to figures from last year.  Although there 

has been significant strives and initiatives to move towards renewable and green energy 

sources, by observing the above numbers, it is evident that the O&G sector still supplies a 

 
172 Smith, G., et al, ‘OPEC tries to force Russia into deeper cuts as oil price slumps’ (2020) Bloomberg March 5, 
2020, https://www.bloomberg.com/news/articles/2020-03-05/opec-meets-in-effort-to-bridge-saudi-russia-divide-on-oil-cuts.	
173 BP (2019). BP Statistical Review of World Energy https://www.bp.com/content/dam/bp/business-
sites/en/global/corporate/pdfs/energy-economics/statistical-review/bp-stats-review-2019-full-report.pdf [Accessed 
28/02/2020]. 
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substantial portion of the global supply with a total of 57.4%, and consequently, global 

economic growth. This sector contributes substantially to the world’s economy as a direct 

employer, investor and procuring of goods and services (e.g., the steel industry). By way of 

jobs, the industry creates a huge number of direct O&G (upstream exploration and 

development, midstream logistics and transportation, downstream refinery, and services), and 

even more indirectly (across other sectors). Therefore, it is argued that the energy sector acts 

as a reinforcement for a certain level of stability in global financial markets.     

 

With such a significant and foundational role that the sector plays in the modern world, the 

industry is still often disregarded until a catastrophe (such as COVID-19) disrupts the supply 

and chain of this important commodity. There are other political and environmental pressures 

that could downplay the significance of this sector on everyday modern life.174 This is more 

apparent in hugely populated developing powerhouses such as China and India. China is by far 

the most prominent force driving primary energy growth (representing over ¾ of net global 

growth) and reported to consume 641.2 (million tonnes oil) oil and 243.3 (gas). The country is 

followed by India (oil 239.1 gas 49.9) and Indonesia (182.4 oil 99.5 gas) as the second and 

third biggest energy contributors. However, the US remains the world's most significant oil 

consumer (919.7 million tonnes) and gas (702.6). According to recent reports, Global energy 

consumption increased by 2.9% in 2019. This increase was the most since 2010 and nearly 

doubled during the past decade.175 This could be partially related to the higher demands from 

developing nations (Brazil, Nigeria, China, India, Indonesia) and other upcoming markets such 

as the Middle East (Iran, Kingdom Saudi Arabia (KSA), United Arab Emirates (UAE), Qatar). 

Although the markets are in shock right now over the current pandemic, analysts suggest in the 

long term, if countries such as China resume to progress (post COVID-19) that the markets 

will pick up, and the demand for primary sources of energy (oil and gas) would surge 

accordingly. 

 

Furthermore, with the advancement of twenty-first-century technologies such as automation 

(Artificial Intelligence), robotics (Machine Learning), other big data science and computational 

modelling techniques, the capability and capacity of upstream and downstream O&G 

 
174 Bridge, G., ‘Resource triumphalism: postindustrial narratives of primary commodity production’ (2001) 33(12) 
Environment and Planning A 2149-2173	
175 International Energy Outlook (2019) Available from: https://www.eia.gov/outlooks/ieo/pdf/ieo2019.pdf [Accessed 
10/01/2020]. 
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companies have significantly improved. In simpler terms, such technologies have enabled 

O&G companies to explore, predict, develop, recover, and maintain O&G reserves more 

effectively.176 This also means that such companies can now extend their search for such 

commodities in frontier locations (unconventional reserves – deep-sea exploration in remote 

locations) that may have been financially and technically unfeasible years ago. Because of the 

nature of this commodity and the fact that certain regions have more concentrated reserves, it 

is essential also to outline data on global O&G production and consumption. This would help 

provide a better understanding of the type of project financing available (in relation to regional 

jurisdiction / applicable laws) for the exploration and extraction of this commodity.   

 
2.2 Upstream Oil and Gas Industry - status on global Oil and Gas supply and 

demand 

This section of the study attempts to provide a background and history on global O&G supply 

and demand. During the last century, the world has witnessed a drastic increase in oil 

consumption. As shown in Figure 1, there was steady (flat) growth of global oil demand, and 

by the 1950s, this reached approximately 3 billion oil equivalents barrels. As reported, it was 

post-1960’s where suddenly there was a massive spike in demand that has not stopped until 

this date. During this time and with nations having more access to such energy sources also 

resulted in and facilitated global economic growth.    

 
Figure 1: The growth of Oil demand177 

 

 
176 Kosmbayeva, G., et al, ‘It solutions for the oil and gas industry’ (2020) In Proceedings of the 6th International Conference 
on Engineering & MIS 1-4	
177 Longwell H.J., ‘The future of the oil and gas industry: past approaches, new challenges’ (2002) 5(3) World Energy 100-
104 pg 101 
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As argued previously, the nature of this commodity makes it so that some countries would have 

access to more reserves than others. In terms of size, the most successful exploration of O&G 

reserves occurred before the formation of OPEC. It was right after World War 2 (WWII) that 

IOCs started venturing around the world and made significant discoveries in the Middle East, 

great parts of the former Soviet Union, and Alaska. The destruction that WWII brought on the 

countries, directly and indirectly involved made it necessary for governing regimes to rebuild 

infrastructure and critical sectors, requiring a tremendous amount of energy demand. Alongside 

technological advancements, IOCs made it possible to explore and develop O&G fields of 

regions that were once technically unfeasible and may have lacked the incentive to explore. 

 

As presented in the previous section, the world heavily relies on primary/conventional sources 

of energy (57% from oil and gas), which will only continue to increase as progress is made. 

This could create substantial geopolitical dilemmas as continues growing demand could put 

powerful consumers (such as the US, China, India) against oil-producing countries (KSA, Iran, 

Nigeria, Libya, Venezuela), further justifying the position of this sector and its relationship 

with global economic growth. 

 
2.3 Global O&G Production and demand   
 

As shown in Figure 2 and based on OPEC’s annual statistical bulletin in 2019, the world's total 

proven oil reserves stand at 1497.98 billion barrels. 
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Figure 2: OPEC proven crude oil reserves, at end 2018 (billion barrels, OPEC share). 178 

 

According to recent estimates, 1189.8 billion barrels are in OPEC member states (79.4%), with 

a huge portion of that placed in the Middle East is one of the main regions with the highest 

proves oil reserves (64.5% of the OPEC total). In terms of oil, the region has the biggest proven 

oil reverses (50% of worlds proven reserves), which is followed by Central and South America 

(approximately 20%).179 The Middle East also holds the largest natural gas reserves repressing 

42.5% of the total global share. Europe and Eurasia come in second with approximately 32% 

of the total global share.180 It is argued that with more than 6,588 trillion cubic feet proven 

reserves recorded in 2017, global gas reserves are sufficient to meet more than 52 years of 

current production. As shown in Figure 3, Iran has access to the most proven gas resources in 

the world, with 1183 trillion cubic feet (18% of proven world reserves). This is followed by 

Russia and Qatar at 1139.6 and 858.1 trillion cubic feet, respectively.   

 
178 OPEC Annual Statistical Bulletin 2019 
https://www.opec.org/opec_web/static_files_project/media/downloads/publications/ASB_2019.pdf [Accessed 20/01/2021] 
179 OPEC Annual Statistical Bulletin 2019 
https://www.opec.org/opec_web/static_files_project/media/downloads/publications/ASB_2019.pdf [Accessed 20/01/2021] 
180 BP Statistical Review of World Energy [online] Available from:  https://www.bp.com/content/dam/bp/business-
sites/en/global/corporate/pdfs/energy-economics/statistical-review/bp-stats-review-2019-full-report.pdf [Accessed 
28/02/2021] 
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Figure 3: Top 20 Countries with largest proved reserves (in trillion cubic feet and as equivalent % of total share). 181 

According to forecasting reports, the demand for O&G will increase by approximately 50% in 

2035. It was reported that the global consumption of oil was a total of 100.1 million barrels per 

day.182 However, there is a short-term projection of a decrease marginally to approximately 

101.0 million barrels per day in 2020. This could be associated with the impact of COVID-19 

and the economic and environmental market shock it has caused (i.e., national and state-level 

lockdowns in China). Nevertheless, when looking back at the past decade, there is a clear 

increase trajectory in oil demand (i.e., 86.4 million barrels in 2010). Furthermore, the long-

term outlook forecasts that by 2040 the demand for this commodity will increase to 

approximately 140 million barrels per day would. From this figure, developing nations are 

estimated to demand up to 70 million barrels per day, with around 40 million barrels going to 

OECD countries and 14 million supplied to OPEC nations. Natural gas is forecasted to rise 

faster than coal or oil by nearly 2% a year. This demand will be predominantly from China, 

 
181 BP ‘A global view of Gas – in maps and charts https://www.bp.com/en/global/corporate/news-and-insights/reimagining-
energy/global-view-of-gas-infographic.html	[Accessed 20/09/2021]	
182 Daily demand for crude oil worldwide from 2006 to 2020, with a forecast util 2026 
https://www.statista.com/statistics/271823/daily-global-crude-oil-demand-since-2006/ [Accessed 20/09/2021] 
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US and other Middle Eastern countries with increased access to natural gas, as gas is 

environmentally cleaner and makes up more share in the electricity generation industry.183 

As such, from a production and supply view, there are plenty O&G reserves to potentially meet 

the future and ever-growing demand. Because of the important role of the energy sector on 

global economic growth, it makes it an important industry to view international project 

financing. As illustrated in the above figures, the Middle East holds the highest proven reserves 

for oil and gas. All these countries are subject to Islamic governance and law and thus making 

it critical to view IIPF in such context. This is because of the sheer amount of ongoing feasible 

global O&G projects concentrated in this region. The population frame for this study is the 

global O&G industry, with a view on the Middle East. This study particularly focuses on Iran’s 

O&G sector. It is argued that even though the country has a vast amount of energy reserves 

and several active and operational O&G projects, there seems to be a lack of research on the 

legal theory, Islamic jurisprudence, and contractual management. 

 
2.4 Sustainability risk and challenges in O&G sector 
 

It has been nearly three decades since Rio de Janeiro hosted the Earth Summit of 1992, where 

178 governments rectified several sustainability policies (i.e., adopting the agenda 21). The 

focus was to achieve sustainability by boosting economic growth, ensuring social equity, and 

protecting the environment. 184 This was one of the first initiatives of reviewing and assessing 

the global production and consumption patterns. Two years later in 1994, United Nations 

Framework Convention on Climate Change (UNFCCC) was held to examine how countries 

could develop frameworks to alleviate greenhouse emissions (concentrations), to help avert 

climate change (before it’s too late), safeguard sustainable food production, and global 

economic development. 

 

With the emergence of COVID-19, a new dimension has been added to industry sustainability 

challenges. The COVID-19 pandemic has had an enormous human cost in addition to the 

economic impact. It has resulted in economic activities declining and forced market 

participants to return to conventional financial tools in order to overcome the overwhelming 

 
183 ibid.  
184United Nations Conference on Environment & Development Rio De Janerio, Brazil, 3 to 14 June 1992, Agenda 21 
https://sustainabledevelopment.un.org/content/documents/Agenda21.pdf  [Accessed 30/02/2020]. 
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financing requirements of the disaster. This study argues that key aspects of Islamic finance 

could make it acutely suitable to finance post-COVID oil and gas projects. 

 

The philosophical perspective on equity type sharing of reward/risk makes this finance 

mechanism quite suitable, as market participants (finance bodies, IOCs, and NOCs) realise the 

true scale of debt accrued in reaction to the pandemic. The appeals of debt are clear when 

interest is low (especially for long-term fixed rates in local currencies); however, borrowing in 

foreign currencies, short maturities, and floating rates could result in financial difficulties when 

debt rolls over, devaluation of local currencies or rates rise. As such, risk-sharing contracts that 

are advocated by Islamic finance could provide materially less short/medium-term risks in 

relation to stability. There has been a long-term support from the Bank of England for risk-

sharing evidence in relation to gross domestic product (GDP) means (e.g., Sukuk form), which 

could promote a long-term sustainable finance culture and back productive investment.185 

 

The pandemic highlighted several sustainability challenges (Environmental, Social and 

Governance (ESG) risks and opportunities) that financial services needed to be aware of, in 

relation to the oil and gas industry. For instance, the lack of global economic activities has 

provided a clearer indication that current illogical transition scenarios from regulators to tackle 

climate change are not practical/timely. The sharp fall in demand for oil and gas products could 

fast-track the reduction in certain assets (turn to standard assets). While this problem is not a 

new one, COVID-19 and the resulting economic impact could accelerate such change and 

negatively impact balance sheets. The pandemic has highlighted different economic, 

environmental, and social risks, which has now got O&G companies to pay greater attention 

to sustainable business and finance models.  

 

In this regard, Islamic finance attempts to avoid investing in socially detrimental activities (and 

solely short-term economic view). As a matter of fact, it has been Pro-sustainability (ESG) 

before the term came into existence. Providing financial means such as green Sukuk, has risen 

exceptionally during the past couple of years. For instance, during the past year, 1.5 billion 

dollars sustainability Sukuk has been issued by Islamic Development Bank.186 However, these 

 
185 Ainley, M., et al., ‘Islamic finance in the UK: regulation and challenges’ (2007) The financial services authority (FSA) 
186 Islamic Development Bank Issues US $ 1.5 Billion Debut Sustainability Sukuk in Response to Covid-19 19 June 2020 
https://www.isdb.org/news/islamic-development-bank-issues-us-15-billion-debut-sustainability-sukuk-in-response-to-covid-
19 [Accessed 20/11/2021] 
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are small examples in relation to the large amounts of cash that are being funded towards 

credible ESG assets. 

 

Lastly, exclusion on many types of conventional banking in Islamic finance ought to attract 

more advanced and sustainable methods of intermediation to tackle financial inclusion (e.g. 

scope for fintech in Islamic finance - Sharia compatible digital e-money platforms). This is 

even more important for many NOCs that originate predominately from developing nations.  
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3 Chapter Three: International Project Financing in Oil and 

Gas: Risk Factors, Conventional Vs Islamic Finance and 

Sustainability 
 
3.1 Introduction 
 

The proceeding chapter has justified the need for this research and has showcased the 

importance of the O&G industry to the reader. This chapter provides the foundation, theories 

and critical debates in the vast literature relating to finance, Islam and the O&G upstream 

sector.  

 

Access to finance has gone through many changes since commercial oil and gas discovery. 

Traditionally the financial structures have been designed in the so-called concession 

agreements. Concession agreements are further discussed in this chapter. However, in 

summary, concession agreements take place when the expected O&G field is totally 

surrendered to the project developer, usually an IOC by the host State. As detailed in this 

chapter, the IOC has more scope of dealing with the field than other methods of O&G 

extraction. However, these conventional structures seem less desirable for the host States, 

which prefer to have more control over their natural reserves. Furthermore, this traditional 

structure has gradually become less desirable in the market as a whole due to complexities 

within the industry. This is due to various risks and uncertainties inherent in the industry. The 

concessionary traditional method of project financing also carries significant risk, which 

primarily remains with the investor, as the remedial cash flow is only generated once the oil 

products have been extracted and sold. In circumstances where unexplored fields prove to be 

wrongly diagnosed in the exploration field and or cost overruns during the development stage, 

the pressure will primarily be felt by the IOC. Whilst the host State will be entitled to its 

royalties under the contract. Therefore, the key emphasis is on how clever the risk has been 

manipulated or displaced under O&G contracts. The comprehensive literature review carried 

out under this chapter showcases how risk has played a major role in the adaptation and 

utilisation of different contract and legal tools in the project finance of upstream O&G.  

 

It follows that with the availability of modern world finance and the progression witnessed by 

the developing world, new types of project finance have emerged. Compared to traditional 
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structures such as concessions, these alternative structures provide additional freedom of 

contract to parties. For instance, in the Production Sharing Contacts (PSC) model, 

responsibilities and obligations have been clearly defined and agreed upon in advance. Whilst 

some elements of the concession agreements remained, the idea of the shared risks and shared 

rewards have paved the way for much more tailored and unique structures such as Build, 

Operate and Transfer agreements (BOT), Joint Ventures (JV), Buy-back and more which will 

be discussed in detail in this chapter. On the other hand, Islamic finance has also developed to 

the point that it is now a pioneer in its financial packages. Currently, it holds around 25% of 

the finance available in IPF, and it is expected even to go further. The attraction remains in the 

type of financing available, not only for the profiteering of interested parties but to respond to 

the ever-growing call for sustainable investment and development. Accordingly, this chapter 

ultimately steers towards financial sustainable development and lands on the current research 

gap that has prompted this thesis.  

 
3.2 Common law and Islamic law 
 

The English legal system has facilitated the development of the Western financial framework. 

Similarly, it is argued that Islamic law enabled the development of Islamic finance. A detailed 

review of concerning fields is presented to support the arguments presented here. Thus, if one 

were to ponder upon the English legal system’s journey, particularly in the jurisprudential 

development, it would be fair to suggest that the western theories of risk have been significantly 

influential.  This chapter introduces and compares the relevant risk theories concerning 

Common law and Islamic law initially, followed by the discussion concerning how risk has 

influenced Western debt-based finance and Islamic finance. The chapter then continues with 

the sustainable development embedded in the current contractual frameworks. It should be 

noted that arguments are briefly mentioned in relation to the presented literature. However, the 

main critical discussion is placed at the end, running up to the chapter conclusion. The 

discussion framework is limited to the boundaries of O&G project finance. 

 

The English Common law benefits from a rich precedent of judge-made case law. In reaching 

the judicial reasoning, judges consider various elements, including but not limited to questions 

of fairness and justice, public interests, equity, jurisprudence, and precedents established in 

prior cases. Although this has been seen as a huge advantage of the English Common law, it is 

not unique to this legal system and is also witnessed in Islamic law. However, the manner in 
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which judges have the discretion and power to use the aforementioned legal tools are particular 

to the English Common law. In comparison, Islamic jurisprudence and precedent primarily 

concern the questions of morality, certainty, and realism in shaping the law. Whilst differences 

between English and Islamic judicial reasoning are too namouras and beyond the scope of this 

research, it is important to note that in both systems, there is colossal importance given to the 

role of the Judge or Qadzi to adjudicate disputes justly.   

 

For a court to embark on the pursuit of justice, it requires legitimacy and legal power. Such 

legitimacy is usually provided by the constitution or other highly regarded legal 

documentation. In the case of English law, such legitimacy is provided by the Crown. Further, 

the United Kingdom’s expansion and colonisation of territories led to the Commonwealth 

jurisdictions, where English law has been significantly influential. In comparison, Islamic law 

has seen further development. Islam’s legitimacy is purely driven by the commands of God for 

Muslims. Such commands are found within the holy book of the Quran and traditions of 

Islamic practice. Whilst the detailed history of Islamic law is beyond the scope of this research, 

it ought to be noted, the routes of Islamic law go back to the land of Hijaz (modern Kingdom 

of Saudi Arabia) and gradually expanded as far as East Asia and Europe. However, the Islamic 

expansion came with a cost in that different sect of Islam appeared in different territories and 

local leaders adopted different methods of interpretation of rules. Thus, it should be noted that 

a single State or king did not endorse modern Islamic law, but rather Muslims, through 

customary tradition, promoted the practice subsequently adopted through religion and Sharia. 

Further, with the progress of Islam and the shaping of different Islamic territories, the sovereign 

authority (Khalifa) would authorise judges or Hokama to adjudicate and interpret Islamic law. 

Thus, at the outset of this chapter, the similarity between English law and Islamic law is 

recognised through the important role and influence of the judges in shaping the law. In other 

words, both English law and Islamic law highly regard the role of the judges and their tasks 

with the interpretation of the rules. 

 

Similarly, the two systems also give importance to lawyers practising in the jurisdictions. 

Therefore, the lawyers have been tasked with reading and analysing different decisions made 

by courts in respective jurisdictions, which aids their ability to advise their clients with 

prospects of success or failure. The practice, as mentioned above, has been an established 

element of English law based on the principle of precedent.  As it is a cornerstone to study 

judges’ decisions in Common law, it is also important in Islamic law to study the legal 
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reasoning of Islamic judges and scholars (fughaha).187 Similar to legal scholars in the Common 

law field, Muslim legal jurists, contributed to the Islamic theory of law Usul al-Figh.188 

 

Given the above comparisons, it is therefore argued that both English Common law and Islamic 

law acknowledge the integral contribution that lawyers and judges have made in the 

development of the two respective legal systems. 

 

The next comparison considers the source of the law. For the purpose of this thesis, the 

comparative analysis initiates from Common law and Islamic law. It is gradually narrowed to 

the discussion of comparison between English law and Iranian Law. Thus, in the case of 

Common law, it is particularised to the law made in the English Parliament by using the 

statutory instruments and sealed by the Crown. On the other hand, Islamic law sources include 

the Quran and Sunna. 189  However, there are other sources of Islamic law that also depend on 

the school of thought that the individuals subscribe to. For instance, the mainstream schools of 

the Sunni would suggest the sources of Islamic law include, the Quran, Sunna, Opinion of 

Sahaabah, Qiyaas, Istihsaan (Legal preference) and Urf (Custom).190 The overall schools of 

Islamic legal thoughts also called Madh-habs include the Hanagee, Awzaa’ee. Maalikee, 

Zaydee, Laythee, Thawree, Shaafi’ee, Hambalee, Dhaahiree, Jareeree and Shia.191 The 

aforementioned schools do share for the most part the philosophical backgrounds, implying 

that there are no conflicts as to the Quran and the Prophet Mohammad (PBH), the differences 

are met when the religion was absent of the Prophet (PBH) in the form of deductive Figh 

principles such as Ijmaa’, Qiyaas and Ijtihaad. 192  In summary, the different practices of Islam 

have appeared in the substance and tradition. In the 1400 years of Islamic history, different 

leaders have adopted different policies that have impacted the development of the religion. 

These leaders have either come as a result of politics and power or religious authority. The 

discussion is beyond the scope of this study. However, it should be noted that Islamic finance 

today differs due to the different Islamic jurisdictions and the legal framework that hosts it. 

Accordingly, the main reasons for conflicting views in Islamic jurisprudence have been 

described as the literal meanings given to the religious scriptures, whether it is the 

interpretation of Quran, Hadith or other textual sources. 

 
187 Hallaq W.B., An Introduction to Islamic Law (1st edn Cambridge University Press 2009) pg 7 
188 ibid pg 16 
189 ibid pg 21 
190 Philips B., The Evolution of Figh (International Islamic Publishing House 1998) pg 68 
191 ibid 
192 ibid pg 51	
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The Quran, in itself, is the source as it carries direct words of God, as provided for in the 

following verses: 

“He does not speak from his desires, verily it is inspiration which has been revealed.”193 

“Oh Messenger, convey what has been revealed to you from your Lord.”194 

“We have revealed the Reminder (Quran) to you, in order that you explain to mankind 

what was revealed to them, that perhaps they may reflect.”195 

 

The Quran, which is seen as a miracle of words delivered to humanity by the Prophet of Islam, 

is best understood by the interpretative tools available to humanity. The approaches taken 

include the: 

a) shared literal meaning, including the literal and figurative meaning or grammatic meaning.196  

b) The narrations of Ahadith (plural of Hadith); It is suggested that the narrations of Ahadith is 

the causes of the current legal differences. The first question was the availability of Ahadith 

and the strength it carries. What conditions are met for Ahadith to be accepted, what resolutions 

mechanisms are available to challenge the authenticity of a Hadith.197   

c) The Principles and to what extend they are admissible. 198  

d) Methods of Qiyaas. 199   

It is therefore accepted that the adaptation of the different interpretation and the methods of it 

have resulted in a various range of Islamic legal rulings. Whilst the impact of the different 

rulings and their legal implications are thoroughly discussed in the context of the O&G industry 

in the following chapters, from the angle of a high-level analysis, it is the differences between 

the traditional debt-based finance and Islamic finance which has been emphasised in the 

literature.  

 

Accordingly, a study that researched the impact of Islamic law on international trade concluded 

that it had negatively impacted international trade and reduced it compared to secular rules of 

law.200 Additionally, it was suggested that countries with Islamic law jurisdiction tend to make 

 
193 The Holy Quran - Soorah an-Najm (53:3) and (53:4)  
194 The Holy Quran - Soorah al- Maa’idah) (5:67) 
195 The Holy Quran - Soorah an-Nahl (16:44) 
196 Philips B., The Evolution of Figh (International Islamic Publishing House 1998) pg 99 - 102 
197 ibid pg 103 - 105 
198 ibid pg 106 
199 ibid pg 107	
200 Powell, E.J. and Rickard, S.J, ‘International trade and domestic legal systems: Examining the impact of Islamic law’ 
(2010) 36(4) International Interactions 335 pg 355 
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less trade with other Islamic law jurisdiction countries. The authors propose that the main 

reason for the lessor trade is the lack of enforcement grounds and issues with Islamic law 

adjudication. Whereas strong legal and contractual frameworks which assist with enforcement 

grounds are attractive for business, Islamic law countries have been particularly diagnosed with 

deficiency of enforcement grounds.201 The practical implication means that it is Common law 

that enjoys the majority of global trade followed by Civil law jurisdiction and then Islamic law 

jurisdiction. This has been primarily attributed to quality legal institutions with a long pedigree 

and an established stream of cases found in Common law.202 On the other hand, the influence 

of Islamic law has been growing beyond the 10% it currently holds by way of legal 

constitutions.203  Whilst the rise of Islamic law cannot be denied, this religious legal framework 

has also been criticised for its lack of standardised judicial procedures across the Islamic world. 

Legal firms working in Islamic jurisdictions frequently complain about the lack of standard 

procedures.204 Given the above, Islamic law countries suffer from weak contract enforcement 

grounds. However, it is argued that such criticism could not be attributed to the legal system 

itself. Islamic law gives importance and high regard to the fulfilment of a contract, party 

obligations and ensures the sanctity of the contract. In support of this argument, the Quranic 

verses dedicated for the parties to honour contractual transactions are offered. Hence Surah al-

Maa’idah provides: 

“Oh you who believe, fulfil your contracts”205 

 

In support of documentation of contractual obligations, it is important to refer to the longest 

verse in the Quran which has been revealed to the Prophet (PBH) regarding the importance of 

documentation of transactions between parties, also known as the verse of loan (ayatu d-

dayn).206 It is argued that the importance of documentation, including witnessing of such, is 

emphasised as it enables enforcement in a later stage. Furthermore, in addition to the general 

rules of contract law, Islamic law also provides for party obligations for situations that have 

been inevitable, causing uncertainty and difficulty.207 In this regard, it has been suggested that 

Islamic law, by using its doctrine of impossibility, may provide a fairer and more just 

 
201 Powell, E.J. and Rickard, S.J, ‘International trade and domestic legal systems: Examining the impact of Islamic law’ 
(2010) 36(4) International Interactions 335 pg 355 
202 ibid pg 355  
203 ibid pg 339 
204 ibid pg 340  
205 The Holy Quran - Soorah al-Maa’idah (5:1) 
206 The Holy Quran - Soorah Al-Baqara (2:282) 
207 Islam, M.W., ‘Dissolution of contract in Islamic law’ (1998) Arab law Quarterly 336 pg 368	
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conclusion should a dispute arise. 208  Thus, while there is a criticism of lack of enforceability, 

the countering and supporting argument in favour of Islamic law is that it provides a fair and 

just outcome. To buttress this argument, it is important to note the fact that deep enshrined in 

Islam is the philosophy of universal justice209, as the following verses provide: 

“Allah has enjoined justice and righteousness.”210 

“Allah commands you to return your trusts to whom they are due, and when you judge 

between one man and another, that you judge justly.”211 

“Oh you who believe, stand out firmly for Allah as witness to fair dealing. And do not let 

the hatred of a people cause you not to be just. Be just: for it is closer to piety, and fear 

Allah for verily Allah is well aware of whatever you do.”212 

 
Given the above, it is clear that both Common law and Islamic law are well respected and 

established within their own rights. It is also true that both systems have been subject to 

criticism raised by respective learned academics, which has been referred to in the literature. It 

is the position of this study to adopt the argument which is commercial interest versus the 

interest of justice. To elaborate, if one is a true Muslim, the words of his creator imply that the 

law is to be followed in its absolute, leaving no room for adhering to the spirit of the law. To 

buttress this argument, one needs to be reminded of just a few recent commercial and financial 

scandals, where arguably elements of unlawful activity were not present. Yet, elements of 

deception and corrupt intend existed. Such scandals have been legally permissible since there 

is a commercial interest in place which outweighs the interest of justice. For example, it is only 

just that the environment and its resources are preserved for future generations. However, years 

of fossil fuel exploitation have resulted in direct resource deprivation and a rise in global 

environmental catastrophists. Although this is against the explicit goals of the pursuit of justice 

in Common law and Islamic law, in practice, it is the interest of commerce that the fairness of 

preserving the environment is set aside. The arguments presented here are to be fully discussed 

in the following chapter. Yet, they need to be mentioned alongside the accompanying literature 

review as this illustrates the balance of commerce versus the balance of justice. From the 

English law perspective, the interest of commerce is witnessed in the form of case law 

precedent, wherein the odd occasion justice and freedom of contract have been sacrificed for 

 
208 Islam, M.W., ‘Dissolution of contract in Islamic law’ (1998) Arab law Quarterly 336 pg 368 
209 Philips B., The Evolution of Figh (International Islamic Publishing House 1998) pg 37 
210 The Holy Quran - Soorah an-Nahl (16:90)  
211 The Holy Quran - Soorah an-Nisaa (4:58) 
212 The Holy Quran - Soorah al-Maa’idah (5:9)	
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the certainty of the law. Likewise, from the Islamic law perspective, the requirement of justice 

has resulted in less commerce. This statement is supported in the following chapters, where a 

discussion concerning how judgements are made within the courts is provided. For the purpose 

of this section, it should be mentioned that justice is measured by considering the relation of 

the law and the degree of absolute interpretation. To further develop the arguments presented 

in this section, the study requires to discuss the supporting literature.  

 
3.3 Risks  
Risk in its universal short terminology has been defined as  “… a situation when circumstances 

may (or importantly, may not) turn out in a way that we do not wish for.”213 Whilst this 

definition has been adopted to showcase a generic understanding of risk for this study, risk in 

the legal theory has been influenced by the following perspectives 1) risk as a decision-making 

resource, 2) risk and collective technology 3) risk, control, and governmentality 4) risks and 

hazards.214 The perspective adopted in this research is a risk as a decision-making source. This 

notion of risk builds upon Beck’s individualism argument and the modern society. 215 The 

discussion of legal theory and the perspectives above are beyond the scope of this research. 

However, the relation of action and outcomes as adopted by legal theorists, 216  is considered 

to build a foundation to discuss risk.  

 

Following the understanding of action and outcome, it is argued that there is a real possibility 

of disaster in the O&G upstream industry when action has led to a negative outcome. Such 

outcomes vary depending on the development stage, geography, and other considerations. For 

example, the risk of environmental damages as a result of action and outcome may be 

catastrophic spillages, explosions or other disasters seen in the industry. A case in hand 

demonstrating such events occurred in the Gulf of Mexico, when the IOC, BP, was found liable 

for sacrificing safety for profitability, resulting in actions that did not probably appreciate the 

risks involved with the outcome. Other examples like this are too numerous to be mentioned. 

Nonetheless, to make the argument mentioned above, it is sufficient for the reader to appreciate 

that in the O&G upstream industry, the question of action and outcome from the risk point of 

view requires serious consideration. The following section discusses the risks which have been 

 
213 Steele S., Risks and Legal Theory (Hart Publishing Oxford and Portland Oregon 2004) pg 16 
214 ibid pp 18 - 51 
215 ibid pg 51 see also U Beck, M Chalmers (tr), ‘Risk Society and the Provident State’ in S Lash, B Szerszynski and B 
Wynne (eds), Risk, Environment and Modernity: Towards a New Ecology (London, Sage, 1996) pg 31  
216 Steele S., Risks and Legal Theory (Hart Publishing Oxford and Portland Oregon 2004) pg 203	
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identified and assessed in the upstream O&G sector from the academic and practitioner 

perspective.      

 

3.3.1 Identification and Assessment of the Risks in Upstream Oil and Gas Industry 

The literature review in this section is narrowed towards discussing various elements related 

to the exploitation of natural resources, particularly fossil fuels. Thus, an emphasis is added to 

further elaborate on the particular risks faced by the O&G sector. Risk in the O&G industry is 

complex, and it is the complexity that demands the identification and assessment of risk.217  In 

order to identify risks, industries have utilised various management tools, such as the Design 

Structure Matrix (DSM), which provides a visual overview of very complex structures by 

representing and visualising inter-relations depending on components. 218 Irrespective of what 

management tool is used to identify risks, parties are left with a list of risks subject to successful 

identification. As a result of the initial step of the risk interaction identification process, the 

risk list allows for risk assessment. 219 In other words, the reviewed literature illustrates that the 

risks are first identified, categorised, and then appropriately addressed in the O&G sector.    

 

Therefore, it is the case that risk exists, and such risks ought to be mitigated. To do so, the 

standard position for any O&G upstream project for risk analysis is through due diligence. In 

the complex O&G industry, it is common for a group of experts from different backgrounds to 

be present and provide ideas on the method of the risk analysis together with the due diligence 

task, which depends on the capabilities available to the individuals that are carrying out the 

task. Legal analysis is important, however, it does not provide all the comprehensive 

information and required data. Similarly, technical advisors are concerned with the reservoir, 

market advisors are concerned with costs and ROR, and auditors assess the integrity of 

financial reports. 220 It is the combined afford of the advisory team, including the lawyers, that 

raise the chances of providing a comprehensive due diligence report. The report’s accuracy 

enables the parties to decide the project’s bankability, which signals the go-ahead.  On the 

contrary, due diligence may not be possible for the company contemplating entering into an 

agreement, as access to information may not be provided. It is typical for large companies with 

 
217 Marle, F., ‘A structured process to managing complex interactions between project risks’ (2014) 6 Int. J. Project 
Organisation and Management 4 pg 9 
218 ibid pg 10 
219 ibid pg 10	
220 Fletcher, P., ‘Rules for negotiating project finance deals’, (2005) 24 Int’l Fin. L. Rev. 37 at pg 2 
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complex projects to keep relevant information in a data room secured from any outside 

interferences. Thus, access to such data rooms is provided once there is some sort of a formal 

agreement in place between parties. It may be late to have such information at this stage as a 

formal agreement typically includes some kind of penalty clause, deterring parties to exit the 

contract. However, in the literature, it is suggested that at minimum, careful consideration 

should be given to technical, financial, fiscal, environmental and legal issues.221 In the hope of 

marrying the academic development and those of the industry practice, this thesis aims to 

extend these considerations to cover all the TEFCEL elements. TEFCEL as a term utilised in 

the O&G industry222, covers nine elements that are crucial for successful project delivery.  

TEFCEL is thus, Technical, Technological, Economical, Financial, Fiscal, Commercial, 

Contractual, Environmental and Legal. To fully grasp the theoretical concept of the TEFCEL 

model, a short introduction of each of the nine elements is provided in the following 

paragraphs.  

 

1. Technical  

The executive summary of a comprehensive analysis of Technical elements constitutes any 

activities related to the technical and operational issues of the O&G projects and contracts, 

including engineering studies and design, procurement of the equipment, fixtures and 

materials, construction, fabrication and installation, commissioning, start-up and hand over; 

operation and maintenance, etc. The list of technical issues involved in a typical O&G project 

is beyond the scope of this study and is considered in depth in engineering fields. However, 

what is elaborated here is that according to the TEFCEL model, there is a requirement that 

input ought to be provided by the technical experts in the field in collaboration with the other 

elements of the model. The idea is that by considering the elements together, rather than 

separated issues, there is a higher chance of success and efficiency in the project. To further 

buttress this argument, the other elements are considered first.  

 

2. Technological  

The second T element in the TEFCEL model is the Technological aspect of O&G projects. 

These issues include the unitisation, transfer and development of technology; international 

standards and indexed; best/good oil industry practices; joint research and development 

 
221 Devine, R., Severova, A., ‘Bargain hunting in the low oil price environment: key issues for investors when bidding for 
hydrocarbons in new frontiers’, (2015) 8(5) Journal of World Energy Law and Business 425  
222 As first designed and used by Dr. Ebrahimi in 2006 London. See further Ebrahimi S. N., and Jananloo F. J., ‘Risk tefcel 
management in the petroleum upstream contract drafting’ (2015) 1(1) Journal of Researches Energy Law Studies 17  
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technology; impacts of technology on four cores of the projects, i.e. time, costs, scope and 

quality; and know-how, know-what, know-why, know-where, know-when. The 

aforementioned technological elements have significant implications for the successful 

development of an O&G project. Further, they can also contribute to savings in costs and time 

and obtain the project in the first instance. Traditionally, technological elements have been seen 

as the comparative advantage of the IOCs against the NOCs, due to the formers access to 

greater research and development (R&D) pedigree. However, there has been a shift in the 

industry and that recent years has seen an exaltation of NOCs in obtaining technological 

milestones. Thus, it is not a surprise that technological elements have made their way into one 

of the elements of TEFCEL, as the model’s creator suggests that there ought to be a seat 

reserved for the technological representation on the round table TEFCEL experts.   

3. Economic  

The Economic analysis constitutes of microeconomic issues of the project and contract, 

including but not limited to Survey and Strength Weakness Opportunity and Threat (SWOT) 

analysis; economic IRR/ROR; economic R-Factors of petroleum contracts; optimisation of 

costs and revenues; economic cash-flow (cash out & in) balancing and outcomes; economic 

lifecycle management; incentive packages; reserves booking, etc. Economic elements have 

been an established area of risk assessment from the earlier days of the O&G projects, the scope 

of which is beyond this study. However, the relevancy exists in the determination and 

comparison of western and Islamic economics studied in the O&G industry. This element is 

further explored in this thesis as the critical discussion of Western economics, and Islamic 

economics is presented.     

    

 

4. Financial  

The Financial analysis relates to issues including but not limited to financing, e.g., financial 

arrangements; project financing; structured financing, corporate financing, JV venturing, etc. 

Financial elements of O&G projects are the main area of concern for this research. Therefore, 

a dedicated heading has been provided to thoroughly discuss the financial implications for the 

O&G industry, providing a comprehensive and comparative discussion on Western and Islamic 

finance. Notwithstanding, it is worth providing a few financial examples for the reader, such 

as financial issues of the contracts, project books and accounts, financial procedures, 

accounting and auditing procedures, costs classification and recovery, payment method, and 

financial progress. 
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5. Fiscal  

The second F in the TEFCEL model is represented by the Fiscal analysis, which constitutes 

any and all elements related to the fiscal regime of the projects and contracts, including but not 

limited to the costs and fees to be legally paid under the prevailing laws and regulations e.g., 

taxes, levies, charges, fees, royalties, bonuses, tariffs, customs duties etc. Moreover, the fiscal 

regime intended for the purposes of this study is defined under the various types of the 

petroleum contracts such as Buy-back, PSA, IPC and concession, which are discussed in detail 

in later stages of this chapter.  

   

6. Commercial  

The analysis constitutes of elements related to the Commercial issues, including implications 

of currency exchange and transfer, exportation & importation of goods and materials, carriage 

of goods and materials, custom duties, insurance coverage, pollution and lex petrolea on 

petroleum transactions. Further, issues of International Commercial Terms (INCOTERMS) 

may also be relevant where O&G project materials are sourced and internationally transported.  

 

7. Contractual  

The second C in the TEFCAL model is perceived as the most important element for this 

research. The Contractual analysis includes any and all elements related to the contracts and 

contractual issues, including but not limited to the contract preparation, contracts definition, 

contracts and contracting strategies, contract negotiation, contract drafting and conclusion, 

contract execution and performance, contract settlement, contract closeout, contract term & 

conditions, contract progress report, contracts entities, contract objectives and targets, validity 

and effectiveness, contracts review, adjustment and recognitions, contracts documentation and 

documents. While the Contract itself has a deep routed position in law, it is the nexus of the 

relationship between interested parties based on such contracts which this study focuses on, 

particularly, the questions of enforceability of contract, which in turn surrounds the issues of 

enforceability and choice of law. Contracts are further discussed in this study.  

 

8. Environmental  

The Environmental analysis concerns issues that impact the parties interested in the project and 

the wider community and environment. Moreover, environmental elements may also consider 

the political environment, such as political system, public policy, Host Governments & NOCs 
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relationship, Bilateral Investment Treaties (BIT) and Multilateral Investment Treaties (MIT). 

Other environmental aspects may consider the wider business environment such as the need 

for JV, Consortium, JOA and PSC. Social environment is another important environmental 

aspect that may involve wider community interests, such as local content training, corporate 

social responsibilities, and other stakeholders and local indigenous needs. The social 

environment also correlates to the cultural environment, whereas consideration should be given 

to the respective petroleum industry culture, cultural barriers, and taboos. The final element, 

which is arguably the most important element is the ecological, environmental consideration, 

such as Health Safety and Environment (HSE), Environment Impact Assessment (EIA) and 

Environment Social and Health Impact Assessment (ESHIA); accordingly, it is crucial to 

ensure that ecosystem services are protected and maintained for future human generations and 

also maintain ecosystem integrity through considering ethical, economic, and scientific 

(ecological) variables. Thus, the Environmental aspect of the TEFCEL model is beyond what 

the phrase might suggest and accordingly represents the management of the environment that 

encompasses the whole of the O&G project. This requires a comprehensive knowledge of the 

project and management skills to ensure that the O&G contracts adhere to the aforementioned 

environmental needs.  

   

9. Legal  

The Legal analysis relates to issues of legality and lawfulness of the projects and contracts, 

including applicable laws and regulations, disputes settlement, circumstances of hardship and 

force majeure, impossibility and termination, bribery and corruption, sovereign immunity, IP 

rights and obligations, claims & counterclaims, obligations, responsibilities, accountability and 

liability. There may inevitably be issues that overlap between the Contractual element and the 

Legal element of the TEFCEL model. Hence, this research provides a comprehensive 

discussion from the legal and contractual aspect together, presented under the discussion 

heading.    

 

The proceeding paragraphs were designed to provide an executive summary so that a 

descriptive foundation is available for the TEFCEL conceptual framework of risk assessment. 

Together with the following systematic literature review, the research attempts to illustrate the 

research gaps available in the field. 
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It is expected that Risk assessment has been addressed in various forms. The supporting 

literature in this complex field suggests that a considerable and valuable tool in risk 

management is the practice of partnering the local entities with the foreign entity. Although 

various corporate structures are available, it is not a one-size-fits-all approach. For example, 

many prefer the so-called Joint Bid Agreement (JBA) versus the JOA proponents. While 

labelling of the Agreements does carry considerable weight, it is the practical solution and 

implications that draw interested parties to decide on a number of key risks, including risks 

associated with the local law, change of law, security, Force majeure and sanctions.223 A 

detailed debate is presented regarding such risks in the following paragraphs. 

 

Relevant industry risks (a) - (f): 

a) Local law risk 

Local law risk includes the enforcement issues against entities either owned or controlled by 

host governments. This is because when dealing with the host government directly or 

indirectly, mandatory rules have contributed to risks that have been identified as risks 

superseding the private contract agreed between the parties. In other words, such risks offend 

the sanctity of the contract by enforcing terms or obligations on the parties without their 

expressed consent. The effects are that parties realised they have bargained for terms beyond 

what they had attracted them to the contract, for example, environmental terms which ensure 

O&G contracts to account for the environment.   

   

b) Change of law risk 

This type of risk includes the changes that affect the contract post-agreement. Examples are 

Equatorial Guinea, Kazakhstan, Algeria, Angola and Ecuador, in which respectively each 

aforementioned state has made substantial fiscal changes that affected existing contracts. In 

managing this class of risks, practical solutions could be seen by examples such as stabilisation 

clauses.     

 

c) Security risk 

 
223 Devine, R., Severova, A., ‘Bargain hunting in the low oil price environment: key issues for investors when bidding for 
hydrocarbons in new frontiers’, (2015) 8(5) Journal of World Energy Law and Business 425 
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Security risk in the O&G industry is, particularly of significant concern. This is because risks 

arising from security breaches can have catastrophic consequences, whether it is the loss of 

lives, environmental pollution or financial disasters. Although examples of such risks are 

widely available, the questions that ought to be addressed require in-depth analysis of each 

individual project. For instance, what security risks are faced by a particular field in a specified 

geographical location and who pays to ensure risks are not materialised. Furthermore, security 

risks are seriously considered by IOCs venturing into conflicted areas, fearing the safety of 

their staff and equipment. The IOCs involvement of the O&G fields of Iraq post the American 

invasion are good examples, where security risks were accounted for by way of added margins 

for the IOCs.  

d) Force majeure risk  

In the simplified terminology, these risks include changes beyond the contemplation of the 

parties that hinder the performance of the contract impossible. In such circumstances, as the 

host states usually intends for the development of the project to go ahead, there is a high chance 

of replacing the original contractor with a party capable of delivery in the new circumstances. 

Examples of Force majeure risks include natural disasters, wars, and unforeseeable events. It 

is important to note that the extent and impact of such terms differ depending on the governing 

law and the local jurisdiction. For instance, in the Iranian law, civil code article 227 only 

permits a defaulting party to raise force majeure as a defence for not fulfilling its obligations 

under the contract if such party can factually establish that external circumstances have made 

it unreasonable to adhere to the contract. This position slightly differs from English law where 

questions of foreseeability are also considered. Therefore, international nuances of legal 

interpretation do have a direct effect on this sort of risk. Suppose that an IOC is raising a force 

majeure defence arising out of her operation in Iran, attempting not to fulfil her obligations. 

The results of abandoning the contract have significant adverse effects on the local 

environment (e.g. Oil spill). If the IOCs actions are judged in the Iranian courts, there will be 

no liability for the IOC, compared to a decision if it would have been judged based on English 

law. Nonetheless, the environment is the ultimate victim in this scenario as the parties are 

concerned with the terms and obligations without advocates representing the environment.224 

e) Political risk  

 
224 Ebrahimi S. N., and Jananloo F. J., ‘Risk tefcel management in the petroleum upstream contract drafting’ (2015) 1(1) 
Journal of Researches Energy Law Studies 17 pg 26 
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The risk here is when the authority of the so-called host state is questioned. In other words, 

there is no legal basis for the instruction behind the operation. The notion of political risk can 

be extended far beyond the scope of this research, as the term political risk can potentially be 

dated as far back as the creation of the first villages and towns. Political risk comes from the 

lack of trust between the private entrepreneur and the hosting bureaucracy. In other words, the 

rules dictated by the state may change without any concern for those foreign entities that it may 

affect. By such definition, the foreign entities would be more concerned with political risk than 

the local parties.225 A recent example where this sort of risk did create some issues took place 

in the Kurdistan region of Iraq, leading to disputes with the central Iraqi Government over 

control of the reservoirs. Another example is the ongoing issues between south and north Sudan 

over transit fees.  

The common contractual method of considering the aforementioned political risks is by 

stabilisation clauses. The use of the stabilisation clause ensures that the contract is ring-fenced 

from future legislation, whether it is fiscal or other. 226 The extent of the protection, however, 

depends upon the agreed terms of the contract, as the host state will be reducing its power to 

exercise its sovereign rights under stabilisation clauses. Such clauses are included to safeguard 

the IOCs’ interests while ensuring that contracted profits are earned. An example of the use of 

stabilisation clause can be seen in the production sharing agreement contract signed between 

an IOC consortium led by BP and Azerbaijan over the Azeri-Chirag-Guneshli fields, as such 

article 23.2 provided that: 

“Economic Stabilisation. The rights and interests accruing to Contractor (or its 

assignees) under this Contract and its Sub-contractors under this Contract shall not be 

amended, modified or reduced without the prior consent of Contractor. In the event that 

the Government or other Azerbaijan authority invokes any present or future law, treaty, 

intergovernmental agreement, decree or administrative order which contravenes the 

provisions of this Contract or adversely or positively affects the rights or interests of 

Contractor hereunder, including, but not limited to, any changes in tax legislation, 

regulations, administrative practice, or jurisdictional changes pertaining to the Contract 

Area the terms of this Contract shall be adjusted to re-establish the economic 

equilibrium of the Parties, and if the rights or interests of Contractor have been 

 
225 Muttitt, G., ‘Nationalizing risk, privatizing reward: The prospects for oil production contracts in Iraq’, (2007) 1(2) 
International Journal of Contemporary Iraqi Studies 1 pg 16	
226 ibid pg 16 
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adversely affected, then SOCAR shall indemnify the Contractor (and its assignees) for 

any disbenefit, deterioration in economic circumstances, loss or damages that ensue 

therefrom. SOCAR shall within the full limits of its authority use its reasonable lawful 

endeavours to ensure that the Government will take appropriate measures to resolve 

promptly in accordance with the foregoing principles any conflict or anomaly between 

such treaty, intergovernmental agreement, law, decree or administrative order and this 

Contract.” 227 

 

The term as mentioned above is extracted from an actual contract, expressly stating that for 

whatsoever reason, if the current or future government introduced any changes that should 

affect the profitability of the IOC, the contract ought to be interpreted to offer maximum 

protection and uphold the profitability of the IOC. Should such protection not be available, the 

NOC is deemed liable to compensate for any losses resulting from the changes. Furthermore, 

the IOC can demand increased protection, which depends upon the IOCs' bargaining power. 

Accordingly, some contracts may include terms that exempt the IOCs from current and existing 

national laws. This so-called method of ‘internationalising’ the contract elevates the local 

contract to the international level, giving more protection to IOCs as the effects are that the 

IOCs are not answerable to the local courts in case of disputes.228 It is noted that 

internationalising contracts are common. However, circumstances do exist where the 

protection sought was not effective. For instance, there was a failed attempt by BP to use such 

clauses after the Iranian oil nationalisation of 1951. 229 Whilst this example shows some issues 

with contractual remedies, it is also a good illustration of political risk in action. Since the 

nationalisation of O&G fields in Iran following the 1979 revelation, political changes have 

significantly affected the relationships of the IOCs and the NOIC.  

 

 
227 Agreement On The Joint Development And Production Sharing For The Azeri And Chirag Fields And The Deep Water 
Portion Of The Gunashli Field In The Azerbaijan Sector Of The Caspian Sea Among, The State Oil Company Of The 
Azerbaijan Republic And Amoco Caspian Sea Petroleum Limited, Bp Exploration (Caspian Sea) Limited, Delta Nimir 
Khazar Limited, Den Norske Stats Oljeselskap A.S, Lukoil Joint Stock Company Mcdermott Azerbaijan, Inc., Pennzoil 
Caspian Corporation, Ramco Hazar Energy Limited, Turkiye Petrolleri A.O., Unocal Khazar, Ltd.  
https://www.bp.com/content/dam/bp/country-sites/en_az/azerbaijan/home/pdfs/legalagreements/psas/acg_psa.pdf [Accessed 
20/09/2021] 
228 See Host Government Agreements for the Baku-Tibilisi-Ceyhan pipeline which achieved international treaty level status 
and was signed between three countries of Azerbaijan, Georgia and Turkey 1999.  
229 Muttitt, G., ‘Nationalizing risk, privatizing reward: The prospects for oil production contracts in Iraq’, (2007) 1(2) 
International Journal of Contemporary Iraqi Studies 1 pg 17 
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f) Sanction risk  

Sanctions have had a long history in commerce. Sanctions have been used to pressure 

individuals, groups or countries to submit to the will of the sanctioning party. In the Islamic 

context, the oldest sanctions refer to the Quraysh sanctions against the Banu Hashim in the 

year 616-619 A.D., in which all trade and commerce in any shape or form were prohibited 

against the Prophet of Islam and his followers. The concept of sanctions has seen much 

development from the aforementioned examples, as such a brief definition of sanctions in the 

modern understanding of sanctions is that it is a state-enacted prohibition denying the target 

state access to foreign markets for importation and exportation and or denying access to 

financial markets or other financial forums.230 

Sanctions are designed to isolate certain countries by denying access to equal and unfettered 

access to the International O&G market. From a national perspective, this sort of risk becomes 

effective, particularly if introduced and enforced by a powerful and leading economy. The 

recent examples include Russia, Iran, and Venezuela, where the USA imposed unilateral 

sanctions against selling and purchasing O&G related products and technologies. Furthermore, 

sanctions can also take shape as a collective action compared to unilateral measures. A recent 

example of collective sanctioning was the case of sanctions imposed on Qatar by the Gulf 

Cooperation Council (GCC) counties. Although each sanction case requires it to be taken on 

its own merits, it is noted that breach of sanctions typically entails significant penalties or even 

the imprisonment of company officials. Thus, modern sanctions can take the shape of various 

means, either primary or even secondary level of enforcement/boycotts. The effectiveness of 

sanctions and their use is beyond the scope of this research. However, it must be noted that the 

extent of the sanctions and the desired outcome by the sanctioning party remains 

questionable.231 When unilateral sanctions are imposed against a country, inevitably, some 

questions could be asked as to the action and the legitimacy of its use by providing evidence 

that some measures are directly causing the suffering of the weaker and poorer sector of the 

population. The case of sanctions imposed by the Kingdom of Saudi Arabia (KSA) on Yamen 

resulted in the loss of innocent lives. The less controversial sanctions, however, are those 

 
230 Walde., T. W., ‘Managing the risk of sanctions in the global oil & gas industry: Corporate response under political, legal 
and commercial pressures’, (2001) 36 Texas Int Law J. 184 pg 8	
231 ibid pg 9 
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imposed universally. The UN Security Council, under its Chapter VII of the UN Charter is 

empowered to impose universal sanctions.232      

Given the above-detailed discussion providing a greater detail of O&G risks, other general 

risks should also be taken into account so that methods of dealing with such risks are also 

considered. Therefore, other notable risks to be considered include but are not limited to risks 

with domestic supply (a government may impose a below-market price for the supply of 

hydrocarbons to the domestic market), currency control risks, expropriation, corruption risk, 

risk arising from lack of institutional capacity, community relations risk, risk arising from lack 

of infrastructure. Moreover, it is also important to consider the availability of International 

treaty protection and risk identification and mitigation strategies in accordance with any 

treaties.233  

 

In the context of the O&G industry, the so-called mitigation actions designed to deal with 

identified and assessed risks are important.234 In the proceeding section, methods of dealing 

with risk are considered in two parts, first, the classical mitigation actions such as 

acceptance/assumption, avoidance, transfer and allocation/mitigation. Second, the concept of 

risk-sharing and how the industry has shifted towards this strategy.  
 

To realign the focus of this chapter, it is noteworthy to recap on what has been discussed so far 

briefly. Thus, by way of summary, it is suggested that for an O&G project to be able to deliver 

successfully, various elements of risk ought to be considered when entering into the IPF 

agreements/contracts. It has been argued that such risks primarily concern the O&G upstream 

operation and are, therefore, in the party contemplation. The thesis has drawn a distinction 

between risks that may be within the control and influence of the parties in comparison to 

external risks that are not within party’s contemplation. Accordingly, the research has 

accounted for nine elements of risks, namely technical, technological, economic, financial, 

fiscal, commercial, contractual, environmental and legal (TEFCEL). These nine risk elements 

have been shown to encompass the main risks that must be considered when entering into IPF 

 
232 See UN Carter articles 24, para 1, 41 and 42; For a detailed analysis, see Schrijver, N., ‘The use of economic sanctions by 
the UN Security Council: An international law prospective’, (1994) International Economic Law and Armed Conflict 123 
233 Devine, R. and Severova, A., ‘Bargain hunting in the low oil price environment: key issues for investors when bidding 
for hydrocarbons in new frontiers’, (2015) 8(5) The Journal of World Energy Law & Business 425 
234 Marle, F., ‘A structured process to managing complex interactions between project risks’ (2014) 6 Int. J. Project 
Organisation and Management 4 pg 14	
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contracts.235 The hypothesis that multiple TEFCEL risks are embedded in the IPF model 

contract directs the research to focus particularly on the legal and contractual risks embedded 

in the complex business environment. Such risks ought to be identified while contracting 

parties ought to assess them for the effective and optimised management of such risks in the 

IPF model contracts. In summary, TEFCEL is seen as a tool tailored to each specific project, 

giving the parties the sense of autonomy as it is completely used voluntarily. Whilst, 

contracting tools such as TEFCEL does give the parties benefits and may have disadvantages, 

the call for the protection of some of the elements, such as the environment, are no longer 

completely voluntary. The UN, EU, and other mainstream institutions have moved towards a 

more regulated finance and accountability system for the O&G industry.    

 

Furthermore, the industry has seen a greater call so that all activities are considered in the light 

of their environmental impact. The term ‘climate change’ has now been substituted to the term 

‘climate crisis’ reflecting the need for more drastic measures, including sustainable finance 

requirements. As more and more activists join in pressuring financial institutions and their 

activities in the O&G sector236, a new culture of regulation seems to be developing, an example 

includes the EU Commission action plan “Financing Sustainable Growth”, which is meant to 

direct the private capital market to be oriented towards sustainable investment. 237 Whilst 

organisations such as the European Securities and Markets Authority (ESMA) are attempting 

to follow the EU goals in line with the 2016 Paris Agreement, it is suggested that these new 

measures complement other EU environmental and climate policies. Notably, the EU targets 

are also in line with the UN 2030 Agenda for Sustainable Development. Such measures are 

intended to change investor behaviour through rewards and create a more responsible 

environment with more decision-making processes and increased transparency.238  To be able 

to provide a greater discussion on the future of sustainable development in the O&G industry, 

 
235 See further presentations of Dr Ebrahimi in various seminars, conferences, academic forums and workshops throughout the 
world for instance “Accessibility, measurability and accountability of local content: Meeting IOC’s/NOC’s objectives and 
forming a workable local content plan”, Workshop for the IQPC’s 6th Annual Global Local Content Summit, 30 Sep. 2010, 
London, UK 2. “Accessing the Best Methods to Negotiate Successful Sales, Purchase, Joint Operation, Concession, Storage 
& Transportation Contracts”, (Presentation), 28 July 2010, Johannesburg, South Africa. See further Ebrahimi, S. N., 
“Designing the framework of revenue sharing contracts, considering the change of important economic circumstances of a 
project”, the Journal of private law 44.3 (2014): 293-310. At https://journals.ut.ac.ir/article_52527_44.html  
236 The Guardian, ‘Extinction Rebellion activists arrested at Bank of England protects’ 
https://www.theguardian.com/environment/2019/oct/14/extinction-rebellion-activists-stage-protest-at-bank-of-england 
[Accessed 20/08/2020] 
237 EU Commission. Communication from the Commission to the European Parliament, the European Council, the Council, 
the European Central Bank, the European Economic and Social Committee and the Committee of the Regions, Action Plan: 
Financing Sustainable Growth, COM (2018) 97 final (March 2018).	
238 Siri, M., And Zhu, S., ‘Will the EU Commission successfully integrate sustainability risks and factors in the investor 
protection regime? A research agenda’, (2019) 11(22) Sustainability 6292 pg 6292 
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it is important to consider the history and development of the current regulation. In an article 

calling on the need for protection for the investors and a restoration of trust in the financial 

sector, the author goes to suggest that the signed 2016 Paris Agreement and the future planned 

UN 2030 targets are most likely to be achieved if a single regulatory regime and framework is 

developed.239 In the case of the EU, the Union’s sustainable development goals from early 

2001240, and the subsequent amendments in 2006241 and 2009242 are indicators of the 

commitments for the change and for the EU’s commitment to be the lead the way with the 

implementation of the UN agenda’s in the context of sustainability. The EU is also shifting 

towards a stronger stance, particularly in the ESG areas. 243 It is emphasised that one of the 

greatest risks with the O&G upstream project is the environmental risk. Thus, this research 

takes two angles of risk at the core of the debate, first the environmental aspect and second 

risks associated with disregarding party autonomy subject to contractual terms that have been 

agreed. The following subheading covers the current literature on methods that risks have been 

addressed in O&G contracts.   

 

3.3.2 Methods of Management of Risks in Upstream Oil and Gas Projects  

3.3.2.1 Assumption Risks  

It is important to emphasise that in commercial dealings, it is the contract that governs the 

relationship between the parties and the risk associated with the venture. It should not come as 

a surprise that contractual tools are perceived as an appropriate method of addressing risk.244 

However, it is also important to remind the reader that risks in finance are not all undesirables. 

As such, some activities that are closely associated with high-risk venture are seen to produce 

more profits for the financiers. In the literature, such activities are considered to have a market 

in itself. Such market depends on the availability of information, as it is only when the parties 

have adequate information that they are placed in a position to assume the risk of their 

activities. In other words, parties ought to make sure that information is available and that they 

are comfortable to rely on such information. In particular contracts of finance specifically deal 

 
239 ibid pg 6292 
240 A European Union Strategy Development, COM/2001/0264 final (15 May 2001) 
241 European Council. Renewed EU Sustainable Development Strategy, 10917/06 (26 June 2006) 
242 Europe 2020: A strategy for smart, sustainable and inclusive growth, COM (2010) 2020 final (3 March 2010). 
243 Siri, M., And Zhu, S., ‘Will the EU Commission successfully integrate sustainability risks and factors in the investor 
protection regime? A research agenda’, (2019) 11(22) 
244 Aghion, P., and Bolton, P., ‘An incomplete contracts approach to financial contracting’, (1992) 59 Review of Economic 
Studies 473; see further Schultz, P., ‘Unit initial public offerings: A form of staged financing’, (1993) 34 Journal of 
Financial Economics 199; see also Dewatripont, M., and Tirole, J., ‘A theory of debt and equity: diversity of securities and 
manager shareholder congruence’, (1994) 109 Quarterly Journal of Economics 1027 
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with extremes risks in any financing arrangement, in that if a mangers access to capital is tied 

to contractual performance, contractual terms can manage and or mitigate agency and 

information problems thus reducing the risks and uncertainties involved. For instance, it has 

been reported that, by introducing contingent contracting terms, the market for financing under 

extreme risks could be more attractive to investors, which will ultimately transact to a better 

and more efficient projects to be invested in.245    

 

Recent developments in the assumption of risks have increased the call for transparency. As 

mentioned earlier, if one were to assume any risks, it would be prudent to do so with all relevant 

information available, if that is not possible, with as much information that could be available. 

Such disclosure of information in relation to risks is a risk management strategy in itself, as the 

available disclosure enables the processes of assumption of risks. A recent development is also 

seen by the ever-growing pressure of financial institutions against companies for risk 

disclosure, particularly climate disclosure. In fact, some investors have gone so far as to 

threaten companies with the dumping of their shares.246 Another noteworthy development in 

the area of risk assumption and climate changes has been introduced by the Climate Disclosure 

Standards Board (CDSB), stressing the importance of achieving Sustainable Development 

Goals (SDG), which require disclosure to be made. The development of the industry towards 

a green future is further discussed in this chapter. Nevertheless, the critical role of information 

disclosure ought to be acknowledged under the assumption of risks. As the O&G industry is 

attempting to reduce its negative impact on the environment, the risks associated with green 

and renewable energy also need to be considered, which is staggered with uncertainty. 

Consequently, it is not surprising to witness that IOCs invest their time and capital in analysing 

the assumption of risks in renewable energy.247  

 

It is the position of this research that risk assumption does not necessarily safeguard the 

environment, as the resources available to NOCs or IOCs are not capable of fully assuming the 

 
245 Chaplinsky, S., and Haushalter, D., ‘Financing under extreme risk: contract terms and returns to private investments in 
public equity’, (2010) 23(7) The Review of Financial Studies 2789 pg 2791 
246 Kollewe, J., ‘Punish directors who don’t make climate disclosures, says hedge fund’ (2019) https://amp-theguardian-
com.cdn.ampproject.org/c/s/amp.theguardian.com/business/2019/dec/02/directors-climate-disclosures-tci-hedge-fund 
[Accessed 20/11/2021] 
247 ‘Climate leaders of tomorrow’ https://www.ethicalcorp.com/if-you-want-be-climate-leader-you-cant-ignore-
tcfds?utm_campaign=ETH%2020DEC19%20Newsletter%20Database&utm_medium=email&utm_source=Eloqua&elqTrac
kId=c279f586b48b45b2a4854ed87c96c36e&elq=09e4f9ba9a364ebeb4cd3eb51a6141f4&elqaid=50064&elqat=1&elqCampa
ignId=30876 [Accessed 05/07/2019] 
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negative externalities to the environment as a result of O&G upstream activities. Therefore, 

other methods of risk management ought to be considered.  

 
3.3.2.2 Avoidance of Risks 

This method of dealing with risk would be the most desirable if one were only concerned with 

one’s affairs. In other words, to avoid risks inherently is a conservative method to be safe. This 

is because the party involved makes its best attempt to avoid the risk in the first place. This is 

desirable if the avoidance of risk does not adversely affect other parties or non-contracted 

parties. Thus, the avoidance formula ought to take account of not transferring, mitigating, 

allocating or sharing the risk. The risk itself needs to be avoided either by technology or 

contract. It is noted that such a method of addressing risk does not play a significant role in the 

upstream O&G sector.    

 
3.3.2.3 Transfer of Risks 

Transfer of risk has been criticised as being unethical. The argument is that the parties 

concerned with the contract set the contract in a way that risk is transferred to third parties. 

Doing so, the risk is transferred from the contracting parties, the transfer could be to a third 

party that is willing to take such risks, or in other cases, stakeholders or unrelated individuals 

who are affected and disadvantaged by the transfer of risk. Examples include where consumers 

are paying a higher rate for O&G products, as there has been materialised risk that has reduced 

the profitability of the project. Other examples include environmental damages where the risk 

has been passed to the environment and its inhabitants, human, animal or plant. In the latter 

case, there is little to no benefit gained by those who ultimately bear the risk of the O&G 

upstream activities. Whilst such an approach used to be common, the idea of transfer of risk 

has not had much reception in a time that there is an increasing demand for corporate 

accountability. 

 
3.3.2.4 Mitigation of Risks 

Mitigation of risks follows contractual terms and available technics in the reduction of the 

effects of a materialised risk on the project. As the name suggests, mitigation requires in-depth 

knowledge of the potential outcomes of materialised risks. It builds upon a mitigation method 

and adds the costs associated with the mitigation into the contract. It is suggested that 

mitigation of risks is more sensible in comparison to the methods mentioned above. Thus, 

mitigation of risks is thought to be an efficient method of dealing with risk, as such it also helps 
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with the preservation of party relationships since there is a higher chance of avoiding conflicts 

and disputes between contracting parties. 

 

In the literature, mitigation has been achieved by using different contractual tools. For instance, 

a notable method of contractually dealing with risk is by the use of derivatives in contracts. 

Such use allows the IOC to spread and diversify its price risk. Derivatives are contractual and 

financial tools that showcase the commercial value of an asset and can pass the interest without 

affecting the ownership of the asset.248 Derivatives take the shape of different contracts, for 

instance forward contracts, future contracts, options and swaps. Notwithstanding the different 

models mentioned earlier, the substance of the derivatives remains the same in the various 

contracts. A third party assumes operational risk by purchasing or investing in the venture in 

the hope to recap the initial costs and later generated profits. Therefore, managers and 

practitioners may decide to mitigate their operational risks by inviting a third party to 

participate in the risk, resulting in mitigating the overall risk. The third party is incentivised by 

the commercial gain that may be exploited in this circumstance. Although the forgoing 

derivatives use different operation methods, they are all used to mitigate price risks. 249 The 

results are that the IOC with the benefit of the asset passes that benefit to a third party for a 

lower consideration of the asset's actual value. For instance, if the Rate of Return (ROR) from 

the production output is at US $40 per barrel, the IOC may transfer the interest in the oil at a 

price of US $20 per barrel to a third party. Accordingly, if the production price reaches US $60 

per barrel once the asset has reached the market, the third party has made a profit of $40, as 

this would reflect the US $60 minus the US $20 paid to the IOC.  

 
3.3.2.5 Risks Allocation  

Risk allocation finds its routes in the free economy and modern liberal commercial practice. 

The idea is that parties should have the freedom to decide who bears what amount of risk and 

that this allocation should be voluntary and with access to complete knowledge. This is because 

it is the role of the contract that enables the risk allocation. Therefore, the parties bargaining 

power and availability of insurance are contributory factors on risk allocation. As risk 

allocation goes hand in hand with insurance, it has been suggested that insurance is closely tied 

with contracts.250 Therefore, in the ideal circumstance, it would be the contracting parties 
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decision to decide on the extent of risk it is willing to be exposed to based on the result of the 

initial due diligence. In the case of financiers and other capital providers, due diligence and the 

resulting risk allocation are usually reflected in the finance price. Whilst risk allocation may 

seem the most liberal approach, enabling the proper functioning of party autonomy and 

freedom of contract, it is argued that this is not always the case. Suppose a major upstream 

O&G field is scheduled to become operational and is being assessed by potential financial 

bidders. This tender process requires information to be readily available to the bidders. Bidders 

are positioned to take on risks in a competitive manner if they wish to win the tender process. 

On the other hand, it is usual that the project information only be disclosed to serious bidders 

by providing access to electronic data rooms. Therefore, because data rooms are controlled by 

the organisers wishing to reduce their risk to a minimum, a conflict may be possible in this 

circumstance. In other words, the financing premiums are higher with the increased risk 

associated with the cost of borrowing, and that the approach ought to be settled so that the 

borrowing is made in a competitive way.    

 
3.3.2.6 Risks Sharing  

Unlike the aforementioned methodologies of dealing with risk, Risk Sharing is a relatively new 

approach in the modern financial projects. However, in the Islamic world, risk sharing has been 

the basis of nearly all Islamic commercial ventures due to the religious restrictions that apply 

to commercial dealings. This is due to the fact that in Islamic commercial transactions the 

underlying asset requires that all parties to the transaction share the risk of the project (often 

by transfer of ownership) whether the results have been profiting or loss. It is the nature of risk 

sharing that demands the existence of information for the participants, so decisions are made 

with the most accurate insight. It is argued that risk sharing can efficiently take place when 

sufficient information is available to the contracting parties. This in turn aids the reduction of 

uncertainties and puts the parties in a more equal bargaining position. It is important to note 

that risk-sharing does not mean sharing the risk equally between participants. Thus, it could be 

shared according to the measure of contribution, capacity and steadiness of dealing with 

undesirable outcomes. As the focus of this research has been narrowed towards the comparative 

discussion of western finance with Islamic finance, risk-sharing holds the main theme of the 

discussion on risks. Therefore, to refresh and align the discussion, it is crucial to refer to the 

importance of the availability of information for the drafters of the contract. It follows that the 
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contract itself is the most appropriate tool to device a risk-sharing platform. 251  To clarify, 

suppose that if a mangers access to capital is tied to contractual performance, contractual terms 

can manage/mitigate agency and information problems. This is possible, as the manager is 

contractually bound to exhaust his efforts on obtaining accurate and substantial information. 

Accordingly, the availability of information helps reduce the risks and uncertainties involved. 

Hence it has been argued that “by introducing contingent contracting terms, the market for 

financing under extreme risks could be more attractive to investors, which will ultimately 

transact to better and more efficient projects to be picked stipulated.”252    

 

Risk-sharing is closely linked with Islamic instruments. This is based on the fundamentals of 

Islam and its support for public and social elevation. In order to illustrate the risk-sharing nature 

of Islamic finance, a comparison study of 145 commercial banks, including conventional 

banking, Islamic banking, and hybrid banks, is a suitable reference. This is because post the 

2007-2008 financial crisis, the banking sectors most prominent risk was diagnosed as liquidity 

risk. An example of liquidity risk is an excellent aid to show what is meant by this sort of risk, 

for instance, a bank-run, where depositors deplete their accounts faster than the bank can afford 

to provide the physical cash notes. In this scenario, if the bank is unable to borrow to honour 

the sudden request of its customers, it is forced to rush and quickly activate the sale of its assets. 

Liquidity risk can therefore have a catastrophic impact on the economy as a whole. Although 

other definitions can be used to demonstrate liquidity risk, the common theme between 

different definitions is that faced with liquidity risk the banking industry may not be able to 

meet its long-term commitments without the short-term liquid funds. The authors of the 

aforementioned research suggest that Islamic banks are placed in a better position in 

comparison to conventional and hybrid banks. Further, it is suggested that hybrid banks are 

better positioned then conventional banking.253 In relation to Islamic banks, the rigid 

requirements of liquid investments under the Islamic principles have reduced speculative 

behaviour, which is seen as debt/sale-based finance. On the other hand, it has been suggested 

that Islamic banks may suffer greater from financing gaps a result of rigid sharia requirements, 

which could escalate the liquidity risks. Therefore, the key task for the bank managers is to 
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mitigate the effects of such risks, leading to a risk-sharing approach. However, the study 

suggests that whilst liquidity risk is the primary concern in Islamic banking, there has been 

little academic work to address such concerns. 254    

 

Despite the aforementioned lack of academic research in risk-sharing in the upstream O&G 

industry, risk-sharing in the context of environmental protection is also a serious concern. 

Although this research has devoted a specific section to O&G environmental impact and 

sustainability issues, the arguments in relation to risk-sharing and the environment are herewith 

presented since various projects have showcased the risk-sharing nature of extracting O&G. 

As a result, from the broad point of view, the global warming and climate change arguments 

are on the basis that extraction of O&G activities may have contributed or will contribute to 

the global warming. The industry’s current position is that the uncertainty and risk of any 

adverse impact on the environment via climate change are accepted, assumed, and shared. If 

this were not the case, the whole industry would have been forced to stop its operation. 

Therefore, the methodology is to break down the Environmental Risks so that they can be 

micromanaged in isolated events. Such events include intentional oil spills cases such as the 

spill of nearly 300 million gallons of oil into the Persian Gulf by the Iraqi forces in the Gulf 

War. More usual, the unintentional spills such as 168 million gallons of oil in the Gulf of 

Mexico under a BP project. Various cases exist, and the most recent incidents include the leaks 

off the Guarello Island on the Chilean side of Patagonia and in the Indonesian Java coast by 

the Pertamina Company. It is important to note that in such examples, the risk-sharing nature 

could be witnessed in the reactionary measures adopted by the local inhabitants and authorities 

as well as the wider international community of the environmentalists, policy and lawmakers 

and the energy finance market. Therefore, it is near impossible not to share the risk of 

environmental effects in O&G projects. Furthermore, the regulation and practice trend has also 

shifted to reflect and highlight the importance of environmental protection terms. Figure 4 is a 

graphical illustration of some of the world’s most significant oil spills.  

 

 
254 ibid 
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Figure 4: World’s biggest oil spills (Millions of gallons). 255 

 

The different dimensions and views on risk are important in this research because an upstream 

O&G project can bring together parties from different corners of the world. It is, therefore a 

truly international undertaking.256 Furthermore, risk is of importance in IPF since the primary 

source of the generation of the rate of return for the lenders is the operation's ability to generate 

income to keep the cash flow above expenses and pay the investors the return they had 

bargained for.257 It is usual for the IPF to exist under a Special Project Vehicle (SPV) in order 

to deal with the needs and concerns of the project in isolation from other ventures carried out 

by concerned parties.258 Furthermore, this provides for the SPV to be an economic unit that is 

kept “off-balance-sheet”, enabling the sponsors to separate the project liabilities.259 The 

benefits of IPF are therefore realised if one is to analyse the structures through the risk-sharing 

angel. For this reason, IPF is often utilised to finance large-scale projects where the finances 

and risks are beyond a single entities ability. 260 Project finance has seen a growth in both the 
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public and private sectors since the 1970s following the risk-sharing approach.261 It is argued 

that the nature of risk in IPF is an attractive element for the parties. In comparison, the position 

is not so different in Islamic finance, as the only proper financial structure should resemble a 

risk-sharing structure.  

 
 
Conversely, risk-sharing is a favoured approach to dealing with risk under Islamic risk 

management. Under Islamic rules, the lender ought to share in the gains and losses for which 

money is lent, and this implies that there is no value in the money itself. The value is in the 

creation of what money has been utilised for. Similarly, as money itself has no value, every 

transaction ought to be backed by real assets. Accordingly, risk-sharing with real assets 

requires much consideration. It should also be appreciated that the vast and geographical extent 

of jurisdictions that may be influenced by Islamic finance is great. Thus, projects that involve 

jurisdictions from Morocco and Cote d’Ivoire in West Africa to Indonesia and Malaysia in 

Southeast Asia could fall within this category. 262  It follows that, for Muslims, Islam reaches 

beyond the religious faith and has real and practical economic and social implications, in 

particular when it comes to finance and banking. In the modern world, there are some minor 

differences in the application and interpretation of Islam. In the context of economic and social 

welfare, two general principles are fundamental to all Muslims, risk sharing and promotion of 

social and economic welfare. 263  Thus, other rules and obligations are obtained from the two 

fundamental principles.264 Hence, the following Islamic principles directly or indirectly relate 

to risk.   

 

The term Riba is seen as an attractive research area for many western authors who have 

interpreted riba to mean interest and how that is forbidden in Islam. In other words, it is 

prohibited to charge riba, as this is seen as unlawful gains. In addition, the concept of Gharar, 

which is translated as speculation, uncertainty or excessive risk-taking, which is also 

prohibited. It is argued that Islam desires the transfer of wealth in society while promoting 

economic growth and protecting property ownership rights. In doing so, it has been the 
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underlying theme that risk is to be shared. To illustrate, a lender is prohibited to gain from its 

loan to the borrower simply by assuming the risk of the borrower’s ability to repay. Rather, the 

lender ought to take an active role in the borrower’s commercial venture to ensure both the 

borrower and his loan are successful. It is the share of the success that the lender is entitled to 

receive to be compensated for his endeavours. Further, as money itself has no value, every 

transaction ought to be backed by real assets, illuminating any room for speculation. This 

means that parties are either willing or compelled to share the risk from the Islamic point of 

view. They ought to consider all relevant information and avoid speculation on the unknowns.   

 

Given the above, there is a general principle that investment ought to be ethical and could not 

be concerned with activities that negatively impact society and social welfare for Islamic 

finance. The prohibited activities include the commercial trade involving alcohol, tobacco, 

gambling and pornography, which are perceived to impact society negatively. However, this is 

not to suggest that businesses involved in the aforementioned harmful trades do not exist in 

Islamic jurisdictions, as examples include large and multinational hotels that operate in Islamic 

jurisdictions, offering the sale of alcohol within their casino lounges. For such businesses have 

managed to be Islamic compliant and share the prohibition risk with their non-Muslim 

counterparts. This has led to the demand for partnership agreements between Muslim and Non-

Muslim contracts. Once the Islamic and Western (non-Muslim) parties have managed to put 

aside their differences and settle over the legitimacy of the venture, other complicated 

challenges appear, such as regulatory structures and legal frameworks. 265   

 
3.3.2.7 Risks Discussion 

Risk has been an important area of research to many scholars. This could be seen as a blessing 

or curse. It is a blessing as one can appreciate the concept in itself and the nature and 

characteristics of risk. It has built the pathway for the common grounds or differences with 

Uncertainty. On the other hand, it has made it difficult for a starting point as one wishes to 

study risk via contractual and legal terms within an uncertain environment. In concluding the 

section on risk through the legal and contractual angle, it is important to note the definition of 

risk in the context of IPF. Project risk has been defined as “an uncertain event or condition that, 

if it occurs, has a positive or negative on at least one of the project objectives”.266 By focusing 
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on Islamic financing, the study has thus far attempted to review and identify the legal and 

contractual risks associated with complex and uncertain O&G projects. The idea is that the 

inherent risk in the contract should be shared between the parties. Following the tradition of 

profit-sharing in service-based contracts, it is argued that further benefits await those that 

decide to move forward with risk-sharing methods. On the other hand, the mainstream 

objective of this risk-sharing theory is found within traditional project finance. In order to 

expand on this argument, finance and its relevant concepts must be defined and critically 

discussed. Admittedly, risk-sharing may not be desirable in a system that rewards risk-takers 

with profit. In the finance market, the risk is seen as an opportunity, and that it is manipulated 

to serve the bigger and stronger party with more rewards. Islamic finance, however, is in pursuit 

of different objectives. Hence, under risk-sharing there is a market of IIPF, and that market is 

growing and subject to sharia rules, there is no arrangement that IIPF is incapable of entering 

into, especially in the context of the O&G market. Untimely it is prudent to consider IPF first 

before the research is narrowed to IIPF. 

 

Although the discussion of the research is geared towards the IIPF, it is important to note other 

non-industry specific risks that affect both IPF and IIPF. As mentioned in this chapter, O&G 

upstream operations are considered over two heading of risks. The contemplated risks are the 

type of risks that parties may have some degree of control over using available contracting 

tools such as mitigation, avoidance, diversification, and risk-sharing. Whilst non-industry risks 

do not necessarily involve the parties concerned with the O&G project. These risks do not arise 

out of the operation of the industry but external elements, such as sanctions and security risks. 

The former refers to laws that make the operation impossible or near impossible so that the 

commercial value no more exists in the exploitation of the project. The latter, security risks 

related to lack of protective environments ensuring individuals and equipment are safe from 

harm. While sanction risks may prove complicated, as questions of geopolitics are involved, 

security risks have traditionally been dealt with by way of ‘risk premiums’ so that the 

undertaker requests higher profit margins.267 In the case of sanctions, the use of which is 

becoming an increasing trend. It is reported that sanctions can significantly impact the early 

stages of upstream O&G and midstream and downstream activities. Although the aim 

supporting the impositions of sanctions is ultimately a political one such as targeting the 

government or regime, it is the private sanctioned entities that are faced with increased costs 
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and end up paying the price as the impact is felt in all stages, whether it is exploration or 

extraction or even the finance supporting the development of the project.  

 

There is a conflict between the above scenario and the underlying philosophy of commerce. 

The private sector should be encouraged to actively invest in the business to meet supply and 

demand. Yet, the political risk and its financial implications actively hinder reaching such 

goals. An argument is then presented that the risks involved in the O&G upstream sector 

require an expert review, considering various elements on the one hand, and the other, taking 

the philosophical debate through the religious angle. Building on the argument previously 

presented in relation to the religious protection offered to the environment in Islam and the 

justice element, it was argued that preservation of the environment is to preserve justice for the 

future population, yet it is commercial to exploit it.  

 

Given the above risky issues, first, it is suggested that parties to a contract in uncertain business 

environments, particularly O&G ought to diligently consider the terms on which the O&G 

access via a host state is provided and whether such terms are sufficiently attractive to offset 

the risks. Second, parties ought to consider whether international treaty protections are 

available in the specifically tailored project. Third, the question of legally being tied together 

should be considered, as such opportunities of JV’s or other structures capable of sharing the 

risk. Forth, it is highly recommended that parties adapt their internal and external risk 

identification and mitigation strategies and check whether they are effective or not.  

 

In the same way, for a host government to address the risks mentioned in this chapter, it must 

ensure that measures are taken to attract IPF and IIPF. This could be achieved by an enabling 

legal regime that provides the confidence for the O&G industry to welcome investments that 

goes beyond just the investors' need but that it provides a platform for the local industry to 

learn and develop to reach the international standards. However, the investors should be 

cautioned and reminded of due diligence, including surveying and studying the risks, 

appreciating the legal regime, conducting negotiations and reflecting the outcome by way of 

contractual provisions, incorporating political risks and opting for insurance protection.268 The 

industry, therefore, requires different elements to be brought together to maximise value. The 
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host state and the private entities involved in the industry require communicating via a language 

that all understand, capable of transferring the negotiations into contractual provisions. Legal 

counsels are best placed to advise on legal frameworks to both host states and investors to 

develop and assess the legal and contractual risks. It has been suggested that a contract if 

balanced in favour of protecting the investor by stabilisation, immutability and alternative 

dispute resolution clauses, is more attractive for the international O&G market.269 The 

contractual tools together with the risk insurance provides a comfortable environment for 

contracting parties. Nonetheless, the O&G opportunities have the ability to marry different 

systems together via contract. For instance, in the IIPF jurisdiction, there is an additional 

consideration for sharia risks. Sharia risks requires an in-depth discussion which has partially 

been introduced earlier in this chapter surrounding the risk sharing discussion. By way of an 

executive summary, Sharia risks are routed in religious acceptance, or in other words, whether 

a particular commercial activity is Halal (Accepted), or Haram (forbidden). When an activity 

is Halal or otherwise ‘Sharia-compliant, Muslims can participate in that commercial activity. 

In the Middle East where elements of Islamic law govern the majority of the commercial 

contracts, one can witness a competition between host states that attempt to attract FDI by 

providing incentives either by more liberal interpretation of the Islamic rules or by providing 

ever more excessive commercial benefits.   

 

Moreover, it is essential to appreciate that the terms of the O&G IPF and or IIPF contract are 

sufficiently attractive to offset the risks and encourage development. Once risks are considered, 

the focus may be shifted towards drafting contracts with a sustainable theme accommodating 

future concerns.270 Accordingly, the industry seems to be gradually moving towards a more 

transparent one where the environment takes a central role. In fact, the increasingly popular 

trend of demand for the protection and preservation of the environment may be the most 

important development in terms of regulation of the financial market concerned with the energy 

sector. Therefore, it is reported that climate-related risks take precedent over other associated 

financial institutions active in the energy sector.271 Seemingly, the Climate Disclosure 

Standards Board (CDSB) has called for the need for climate-related financial disclosure to 
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grow.272 Moreover, individual institutions have increased their demand for climate-related 

risks to be disclosed and presented via company accounts as part of a mandatory 

requirement.273 Correspondingly, a justification supporting the adaptation of the financial 

transparency is to reach the UN’s Sustainable Development Goals (SDG), which is also the 

stance that the Network for Greening the Financial System (NGFS), a network of central banks 

and supervisors, have taken. The NGFS has recommended that in order to develop a consistent 

environment disclosure framework, policymakers should be aligned with the Task Force on 

Climate-related Financial Disclosure (TCFD) and their guidelines. This aims to promote a non-

isolated approach to climate crises. The argument is that with transparency comes reliable 

information that can value risks, and price such risks. Following which, the capital flow in the 

industry is directed towards IPF and IIPFs in line with SDGs. This section has focused on the 

growing mandatory call for the protection of the environment. Nonetheless, the protection of 

the environment does have its routes in the financial structures that have been utilised to date. 

Thus, in order to further build on the justice and fairness argument regarding the protection of 

the environment, it is necessary to consider the literature covering different financial structures 

that have operated in jurisdictions concerned with this research, i.e. Common law jurisdictions 

and Islamic jurisdictions. It is also beneficial to remind the reader that the research is limited 

to English and Iranian law jurisdiction and does not reflect the totality of the Common law and 

Islamic law jurisdictions. However, the analysis obtained may be a guide or pathway for future 

studies.      

   
3.4 International Project Financing (IPF) 
 

International project finance, by its definition, stretches beyond the boundaries of a single legal 

system. Therefore, IPF involves cross-jurisdictional contracts from the Common, Civil and 

Islamic law jurisdictions. This section provides a critical discussion and a comparative analysis 

of the aforementioned legal systems, particularly the English legal system and the Iranian legal 

system. The comparative angle of this section, namely the comparison of IPF and IIPF, is 

carried out using primary the argument of fair wealth distribution, inspired by the fact that 
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natural resources ought to be shared with the society/community that is most directly affected 

by it. 

 

The popular justifications supporting the need for help and collaboration of foreign institutions 

over national and local O&G fields were often the idea that host governments did not have the 

necessary experience and operative tools to reduce the costs of Exploration and Production 

(E&P). Typically, the need for E&P would lead to the NOC’s invitation of an IOC to develop 

the production of O&G fields. However, the first question would be which company would be 

the most suitable for such a job. For these reasons, amongst others, the bidding process had 

been developed. The parties concerned with obtaining contracts of E&P, usually have three 

routes to explore, whether it be an open tender, limited/selective tender or negotiated tender. 

In an open tender, advertisements and invitation is made publicly. In the limited or selective 

tender, only those pre-qualified or selected parties are allowed to participate in the tender 

process. In a negotiated tender, it is the case that one party is approached as the contractor, and 

the terms of the contract are negotiated between the host and the bidder.  

 

As discussed under the previous headings, it is the case that multiple and complex risks exist 

in the O&G upstream operations that may significantly affect the E&P stage, and such risks 

ought to be addressed. The primary tool referred to in this thesis considers the available options 

to the bidder, namely due diligence. A short reminder of the literature covered in the early 

section refers to E&P risks from the angel of practitioners. Such point of view is that 

consideration should be given to technical, financial, fiscal, environmental and legal issues.274 

It was further argued that a particular practical solution developed in the industry, namely the 

TEFCEL model remains to be comprehensively discussed in the academic literature. One of 

the aims of this thesis is to discuss the benefits of these considerations covering all the TEFCEL 

elements. Furthermore, the discussion requires a social and equitable review in order for it to 

be relevant to the IIPF arguments.  

 

The available IPF model used and tested in the market has many critics and proponents. This 

is because debt-based finance has seen sudden rises in prosperity whilst also being accountable 

for some of the most devastating financial crashes seen in the Western world. The liberal 

capitalist model that the millennium economics has been based on is supported by the idea that 
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the market directs the investments towards the most suitable and viable projects. This argument 

is presented by free-market economics and was the dominant theory on which most Western 

debt-based finance was based. On the contrary, the financial crises of 2008 indicated that 

financial markets are not necessarily equipped with the responsibilities of self-governing and 

fair distribution of wealth amongst the wider society. According to the organisation for 

Economic Co-operation and Development (OECD) and the International Monetary Fund 

(IMF) that “almost half the world’s wealth is now owned by just 1 per cent of the 

population.”275 In other words, it seems that the existing wealth is working for the few. The 

following statistics give an indication of the unfair distribution of wealth: 

• The wealthiest 10 per cent of the population hold 86% of the world’s wealth, and the 

top 1% alone account for 46% of global assets (Credit Suisse 2013). 

• In the US the wealthiest 1% has captured 95% of growth since 2009, following the 

financial crises, while the bottom 90% became poorer (Working for the few 2014). 

• An extensive literature review in a 2012 report by the European Commission (EC) finds 

that high inequality has adverse effects on household well-being, criminality, health, 

social capital, education, political participation, and female labour market participation. 

(the human capital accumulation theory) 

• Unequal distribution of income slows economic growth.  

• A 2010 study for the IMF shows that the pre-crisis periods 1920-29 and 1983-2008 

were both characterised by a large increase in the income share of the rich and a large 

increase in leverage.276  

In the context of finance, the recent literature also emphasises how inequality intensifies 

leverage, produces financial cycles, and precipitates a crisis, a host of political-economic 

factors also comes into play through the power of the richer few.277 This concentration of 

wealth and power in the hands of a few, which can easily decide the fate of so many, does not 

correspond with the underlying philosophy that supported the free market concept. As 

mentioned earlier in this section, the ideas governing finance in the millennium as purported 

by Adam Smith and his supporters have not produced a better and more prosperous world. The 

culture of short-termism is a notable by-product of such ideas resulting in an ever more polluted 

environment, social unrest and political division. Whilst proving such an argument is beyond 
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the scope of this research, it is argued that the fact that the millennium goals have not been 

reached is evidence that illustrates this model exists, as referred to as the Millennium 

Development Goals (MDGs).278 

 

3.4.1 Concept and Nature of IPF  

International project finance differs from other forms of international financing such as 

corporate financing, structured financing, and other forms such as international loans and 

mortgages. The use of private capital for the ownership of public resources became a possibility 

with the success of IPF. Project financing has enabled governments to reduce the public 

expenditure for long term and expensive projects instead of relying on private capital to exploit 

the opportunities. Oil refineries are a good example that demonstrated IPF.279 They do so by 

non-recourse financing where the wealth of the project host (national state) is not accounted 

for and the project is assessed on its value and merits, enabling the O&G fields to be marketed 

independently. This assessment also reviles financial disclosure, reducing the need for 

financiers to carry out initial enhanced due diligence as to the credibility of the host or sponsor. 

However, a detailed inspection in relation to the project itself is still required.280 Accordingly, 

this separation between the assets and liabilities of the contracting parties is facilitated by the 

use off-balance sheet debt treatment, meaning the risks associated with the IPF are isolated. 

The isolation in the IPF carries the advantage of insurance protection tailored particularly for 

that project. 281 On the contrary, one should also consider that IPF may become a significantly 

more costly venture due to higher interest rates, fees and other transaction costs that may reduce 

the profitability of the investment.282  

 

It is suggested that project finance is hard to define, however, easy to spot. This is because a 

shared structure is often in place, a lender on one side and a company (typically a SPV) on the 

other. SPV’s are mostly consisting of licences and contracts. Some examples include financing 

the Panema Canal, big mining deals in Africa and Latin America of the 1960s and 1970s and 

the development of power projects in the US after the 1978-1979 oil crisis. 283 The controversy 
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surrounding IPF relates to recent developments, which have also brought new challenges for 

the IPF. The critical and comparative discussion is presented in the chapter's remaining 

sections, nonetheless, the challenges mentioned above are addressed in the proceeding section.  

 

To clarify, IPF, in simple terms, refers to a form of secured lending. Much of its principles are 

driven form banking practices. Thus, the lenders legal and contractual concerns primarily 

depend on the mechanism that enables fixed or floating charges to be created over the assets. 

The principal difference with other types of secured lending in the O&G sector relates to the 

facility’s operation, as generally revenues in IPF are accounted much further down than the 

initial development of the project. 284 In defining project finance, the literature provides the 

following: 

“Project finance may be broadly defined as the raising of funds on a limited recourse or 

nonrecourse basis to finance an economically separable capital investment project in which the 

funders look primarily to the cash flow from the project as the source of funds to service their 

loans and provide the returns of and on their equity invested in the project.”285    

 

It has been suggested that project finance finds its routes as early as 1299, where the English 

Crown used the monies from the Frescobaldi, an Italian Merchant Bank, to develop the Devon 

silver mines.286 Moving forward to modern and recent times, IPF has seen many developments. 

However, the core ideology remains: IPF is an economic venture with a finite life, sponsored 

by funds from another jurisdiction, and that the project itself promises to pay for the investment. 

While acknowledging that IPF shares a common theme across ventures that seek to utilise such 

a mechanism, it is important to note that each project has its own unique characteristics. This 

could be due to various reasons and or interests that are in play. Moreover, modern society 

owes much of its progress to the ability to carry out major projects through available finance. 

Traditionally, major/mega projects have been financed through public/State funds, however, 

the rise of modernism and the increased globalised landscape post-WWII has seen a significant 

shift towards private sector financing of such complex projects.287 Project finance, therefore, 

is a means of privately sponsoring a major commercial activity - separate in its legal identity - 

where the investors solely look at the funds driven from such activity as a means of repayment 
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of their investment in addition to charges, interests or earning as a result of an investment.288 

As mentioned, the uniqueness of each project demands its own separate identity with a finite 

life, which makes it necessary for each project to have its own tailored financing structure. 

However, some basic similarities exist amongst the project financing industry.289 For instance, 

different projects do share similar basic structures as shown in Figure 5. 

 
 

     
Figure 5: The Project Finance Angel structure. 290 

 

The project finance angel structure includes but is not limited to the major parties concerned 

in a given IPF structure including, the host government, project sponsors or owners, the project 

company, contractors, operators, suppliers and customers, lenders, multilateral agencies, 

Export credit agency, insurers, legal advisors and in some cases trustee’s to monitor project 

progress.291 One can, therefore, appreciate the complexities involved in just the pre-set of the 

project financing without the additional complexities of the project itself, especially in the 

O&G industry, where consideration goes beyond the private parties, such as those of 

environmental, political or national security.  Another prerequisite for the IPF is the willingness 

of the investors to provide the available finance for the parties mentioned above to consider the 

venture, which applies to both public and private investments. The idea is that liquid funds are 

invested in profitable projects, resulting in a gain for participating parties. Coupled with the 

increase in transaction security, protection of property rights and asset insurance through a 

legal framework, the risk of losing capital for the investors may be mitigated or displaced. In 
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other words, the essence of IPF is the raising of funds to finance the costs of a project, debt 

service, and return on equity from cash flows generated by the project.292  

 

In comparison to other industries, the O&G industry requires substantial funding.293 

Traditionally, O&G projects are characterised as long-term contracts from extraction to 

refining and distribution.294  As a result, various types of project financing exist. However, the 

attraction for project financing arrangements for project sponsors is influenced by the high-risk 

profile and capital intensity of O&G projects. Project sponsors are thus motivated by the desire 

to spread risk and limit recourse.295 Consequently, for financiers, locating the appropriate 

economic/market support for the project determines the bankability of such projects.296 Thus, 

the project’s profitability is a significant attraction for financiers. However, it must be noted 

that various legal disputes have resulted in relation to the early involvement of financiers and 

project operatives. Commonly such disputes relate to the investment of cost and time that has 

been attributed to the project by a party. However, the project is carried forward without the 

participation of the mentioned party, which commonly leads to legal issues. Issues involved in 

the financing include the pre-contractual stages, negotiations and exclusivity periods. These 

issues exist due to the competition between different lenders/financiers and potential 

borrowers. For example, a borrower has had extensive negotiations with a financier leading to 

significant costs and time, and at the last moment, the borrower decided to go ahead with a 

different financier due to better terms, meaning the first lender is without any business. 

Therefore, this questions the intentions, exclusivity and the good faith requirement of the 

negotiations.  

 

Having briefly touched upon common issues with IPF, it is recalled that this research is limited 

to commercial and legal implication contingencies arising from upstream O&G project 

financing, where often the risks associated could not be borne by an individual party. Such 

risks result from not receiving what has been bargained for under the contract. This could be 

non-performance or no or lesser sum than the contracted rate of return. The view towards risk 
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differs depending on the type of financing opted for by the parties or what is available to them 

due to a national or supernational legal framework. Equally, it is important that the legal 

framework can adapt and evolve with the practical needs. As it seems, this has been the case, 

as the astonishing development of the world of finance and law as had since the 12th Century. 

Today, different financial methods are available within one contract, such as senior and 

mezzanine finance. In a very brief outline, senior lending is essentially a bank loan secured on 

the acquired assets with priority. Mezzanine finance is subordinate to senior lending but often 

includes some sort of equity participation in the business of the acquisition target. 

    

The financial structure will also consider the project value, which is regarded as diligently. 

From the IOC point of view, the IOCs benefit from high market value, which gives them 

leverage to some extent to dictate the legal and contractual relationship with the host state(s). 

The IOC can raise finance against high values in the O&G market, which is obtained by 

multiplying the price per share in the number of each company share.297 There has been various 

methods for calculating company market value, in particular for O&G companies, it is 

suggested that market value is estimated from the O&G reserves volume and company net 

income.298 According to this method, it is argued that an IOC profit increase of US $1 million 

amounts to a rise of US $8.5 million in company market value. Similarly, an increase of one 

million barrels of petroleum amounts to an increase of US $14.5 million in market value. 

Furthermore, the increase of the volume of O&G reserves on companies’ stock value, whether 

an IOC or NOC, amounts to around 1.73 times the profit of oil companies.299   

 

3.4.2 Characteristic, Rules and Principles of IPF 

To provide a comparative analysis of IPF and its Islamic counterpart, it is necessary to 

introduce the main interested parties in such transactions. As mentioned in the previous section, 

the major participants in IPF include, host government, project sponsors or owners on the one 

side, and the other parties include project company, contractor, operator, suppliers and 

customers, lenders, multilateral agencies, export credit agencies (ECA), insurers, legal and 
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financial advisors and in some cases trustees.300 The degree of involvement of the entities 

mentioned above depends on the particularities of a given project. This is comprehensible as 

each party is most interested in protecting its interests. For instance, from the IOCs perspective, 

it is the promise of revenues and business. On the contrary, it is argued that the motivation 

extends beyond commercial gains for the host state and its representative NOC. Therefore, 

NOCs may initiate or join an IPF for political, social and economic reasons. To further buttress 

this point, the case of positioning local content laws by some Host states for the IPF in upstream 

O&G is presented. The argument is that local content law or also referred to as local content 

policies (LCPs), help countries with economic growth. LCPs are part of a wider policy 

consideration known as Productive Development Policies (PDP) or Industrial Policies (IPs), 

which include all government measures, interventions or programmes that aim to increase 

shares of employment, services, manufacturing, financial and growth of industry value 

chain.301 Local content has been defined as ‘‘total value-added to a national economy through 

the localised production of select services (employment) and key materials, equipment and 

goods related to target sectors of the economy (upon which such nation is dependent)”. 302  

 

Further, in the upstream, O&G LCPs are understood to help raise the industry’s value chain, 

benefiting other entities and the NOC. In addition, LCPs also positively affect workforce 

diversity, providing a mixture of different talents in the workforce. The importance of diversity 

has become more visible in recent times, particularly following the financial crises of 2008. 

The business approach and ethics of like-minded individuals created a culture of short-termism 

solely focusing on increasing their profits. Only a few countries have not embraced the LCP 

trend of the last decade. Thus, most countries closely related to the upstream O&G sector have 

introduced laws, policies, targets and penalties of non-compliance with LCPs. 303   

 

However, not all LCP has been a success. In some cases, LCPs have resulted in higher costs 

and increased project disruptions for delivery. Whilst it is important to acknowledge that each 

IPF project is unique and different from others, it has been suggested that extreme skill 

shortages and unrealistic targets are the main drive of the problems associated with LCPs, 
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which has led to a wider criticism as to the ambiguous definition of LCPs.304  This is because 

the rules that govern LCP differ from country to country. For instance, an extraction company 

could be foreign owned while employing local workforce for operations, or otherwise, a local 

owned company employing majority foreign work force, or a company that is owned by local 

nationals but registered abroad. Moreover, the term ‘local’ could also have different 

interpretations in different places.305  In a study that carried out a comparative analysis of 

Nigeria, Ghana, Brazil and Norway’s local content rules, the following suggestions had been 

made for a successful LCP which ought to be based on the following:  

1) LCP ought to focus on more than just the economic growth, and that the focus should 

be on developing a pedigree; 

2) There ought to be an industry-standard applicable generically to the industry, making 

it easier for the parties concerned to comprehend; 

3) There ought to be a consistent and available supply that the industry could rely upon.306  

Local content rules have been used in this part of the research as an example of how the IPF 

may be affected. It was used purposely to illustrate that although all the other aspects of 

operating an upstream project may be met by way of IPF, it is not surprising to face local laws 

or restrictions that affect such operation. What is interesting is that governments have been 

more active and willing when it comes to the protection of their public support by observing 

LCPs, providing jobs and security for the relevant society. However, following the argument 

raised at the start of this chapter, namely, the preservation of the environment, it is argued that 

similar willingness to introduce measures restricting IPF in favour of environment has not been 

seen as popular compared to other measures such as LCPs. To further buttress this point, the 

idea of the natural resource curse may be of assistance.307 The notion refers to the paradox of 

having too many natural resources, making it a target for exploitation and abuse. In other 

words, this term describes a scenario where the abundance of natural resources could be seen 

as a curse for a country. The argument is that policy considerations are driven on the basis that 

natural resources will provide for the needs of growth. Thus, there is no need to take other 

measures to push for growth. In other words, the countries that have been blessed with an 

abundance of resources have had a slower growth than the countries without such resources.    
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3.4.3 Other Types of International Financing 

 
3.4.3.1 International Loan Arrangement 
This type of arrangement may take place between two or more different parties. Typically, a 

syndicate of banks and other financial institutions participate in International Loan 

Arrangement (ILA). Such a syndicate is managed by the lead arranger bank which is typically 

tasked with the banking administrative and compliance duties, which in turn entitles the lead 

arranger to higher fees in comparison to the rest of the syndicate. For the borrower, whether it 

is an IOC or NOC, it is primary the costs of borrowing that are of concern rather than arranger 

for ILA itself. From the lender point of view, it is the bankability of the project and the 

assurance that the principal loan and the accrued interests are paid. However, the climate-

related regulation, particularly in the EU, has called for this sort of finance to be limited for 

fusil fuel projects. Similarly, the development in relation to O&G ILAs have been directed 

towards a more sustainable future. Thus, ILAs require enhanced due diligence for the lenders 

to have the confidence to participate in sustainable projects. The focus of the due diligence 

from the lenders point of view includes the borrower’s ability to pay the principal of the loan 

and the accrued interest.308 ILA are therefore broadly classified as interest debt-based finance 

and have been more utilised in the debt-based financial system than Islamic jurisdictions. Given 

the above, ILA are not so prevalent in the O&G industry in the Middle East. This has made the 

ILA discussion fall out of this research’s scope. The relationship between ILA and Islamic 

finance could be an interesting topic for further research.   

 
3.4.3.2 International Corporate Financing 
Due to the high levels of risk that is involved in the complex energy projects, it is recognised 

that parties involved may opt for creating a separate entity, typically an offshore entity that can 

host a given project. Therefore, the parties concerned distance and protect their wider interests 

from the project, which is now recognised on its own balance sheet. Whilst the aforementioned 

model is usual in mining, it is not as common in upstream O&G structures. However, 

International Corporate Financing (ICF) may come to use only in rare occasions where the 

required finance is to be injected into an internal project or a project jointly owned by the lender 

and borrower as a Joint Venture agreement (JV). Although JV’s are further discussed later in 
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this chapter, it is important to note that they are not the only method of ICF, and that there 

exists various other reasons and methods in which ICF is utilised. ICF ought to be 

acknowledged as an existing type of finance, however, further debate on the ICF model is 

beyond the scope of this research as it does not add to the comparative analysis of western and 

Islamic financial comparison.309  

 

3.4.4 IPF Contracts in Oil and Gas 

It is in the interest of governments to develop and promote social equality and welfare. 

Countries with rich natural resources have an interest to achieve the foregoing goals by 

developing the relevant industry. A number of countries with high levels of O&G resources 

started by creating state companies specifically concerned with O&G, including Iran, Mexico, 

Oman, Saudi Arabia and Venezuela. Other countries such as Canada, Russia, the United 

Kingdom, and the United States initiated the development by enabling the private sector to 

participate in and lead the industry. Unsurprisingly, the option to use a combination of the 

systems mentioned above was also exercised by countries such as Azerbaijan, Indonesia, 

Kazakhstan, and Nigeria, where the public and private sectors came together.310 What is 

relevant to note from the various international IPF in the O&G industry is that notwithstanding 

the type of the contract, it requires that contracts indicate the earnings, duties, rights, 

environmental concerns and other terms capable of being incorporated in different jurisdictions 

with different corporate and industry relationships. The type of the contract and the 

negotiations leading to it are fundamental in the upstream O&G industry. In O&G rich 

countries, this process is further complex because the government ought to act like a business 

in signing a given contract, seeking maximum profits. It also needs to balance the nation’s 

environmental, social, and political concerns. Particularly, in the Middle East where the 

majority of the O&G resources are located, the governing laws also add a further element of 

Islamic Sharia, which in most situations, involves Islamic law as the prevailing law of the 

contract. The following sections under this heading provide a comprehensive discussion of IPF 

contracts in the upstream O&G sector regarding Islamic law.    
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Although the market for the O&G industry is vast, it is better managed under this thesis if the 

industry is clearly segregated from other aspects of the energy market. Thus, the starting 

position relates to what is meant by the upstream sector. The Upstream O&G sector specifically 

deals with the field’s exploration and Development (E&D).311 The E&D entails the exploration 

phase, the drilling for the O&G and the production of resources whether it is crude oil or natural 

gas. 312 Therefore, it is important to distinguish between the upstream, mid and downstream 

sectors of the O&G industry. The figure 6 is an illustration of the O&G industry as a whole.  

   
Figure 6: Overview of the Oil and Gas Industry showing Upstream, Midstream and Downstream cycle (sectors are shown in 

different colours).  313 

 

Accordingly, the O&G upstream contracts are the most complicated contracts that require 

significant skill and information as a prerequisite for entering. For this reason, it is important 

to acknowledge the role of the private sector in developing the industry. A brief overview of 

the history of the development is a reminder that less than a decade ago, the majority of world’s 

oil was controlled by a group of seven international companies also known as the “Seven 

Sisters”314.315 The industry today, however, is represented by a mixture of public and private 
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Figure 1. General Classification of Up-Mid-Downstream Oil Sectors (Source: AMEC)

Literature shows that there is less emphasis on increasing refinery capacity; and 

companies are now focused more on exploration and production segments of the value 

chain. According to an energy research firm John S. Herald Inc., worldwide upstream 

capital spending had been steadily increasing annually until the end of 2008.  Though 

the current global recession impacted it adversely,  the trend in the last decade gives 

enough reasons for EPC companies to focus more on upstream oil sector even though 

they may not have good presence in upstream sector now. 

Significance of upstream oil sector in times of economic uncertainty

The credit crunch and economic downturn of 2008 and 2009 have made a deep 

impression across business sectors. Emirates Business (2008) reported that Gulf down-

stream oil projects are expected to be the main victim of the global financial crisis as 

strong Asian demand for crude could keep upstream ventures on track, according to a 

key Gulf investment bank. 

This is mainly because of a decline in global demand, threat of oversupply of 

products  such  as,  fertilizers,  petrochemicals  and  refined  petroleum  products  and  a 

decrease in margins due to decline in prices and fixed feedstock prices.

_____________________________________________________________________________
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sector commonly referred to as the IOCs and NOCs.316 In their roles as negotiators the IOCs 

and NOCs have developed their own databases and methods which forms the basis for 

negotiations saving time and contracting costs.317 Today, various types of the foreign direct 

investment (FDI) such as concession318, Production Sharing Contracts (PSC)319, Buy-back320, 

Joint Venture (JV), Consortium, Engineering Procurement Construction Financing (EPCF) 

have shaped the legal debate on upstream O&G contracts. The figure 7 is a colourful illustration 

of the use of different contractual regimes worldwide.  

 

 
Figure 7: Different Upstream O&G contracts as adopted in regimes across the globe. 321 

  

Therefore, the question is to what extent are methods of project finance shaped by the legal 

and contractual framework. For instance, Governments are interested in having more control, 
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4 Production Sharing Contracts 

 

4.1 Introduction 

With the discovery of large oil reserves in the sub-soil just outside the coast of Brazil, 

the Government felt that the Concession system was not adequate for maintaing the 

Gvernments interest in this area and to guarantee a miximization of the financial output. 

The Production Sharing regime was introduced in this area in order to meat with these 

requirements.  

 

 
Picture: The use of PSC and other regimes throughout the world. Courtesy MacKenzey 

 

4.2 Background of Production Sharing 

The concept of Production Sharing originated in Indonesia where it was first used in 

agriculture. It was later adapted for petroleum in 1966. The concept is now used in 

Peru, Malaysia, Malta, Guatemala, Libya, Egypt, Syria, Jordan, Angola, China, Qatar, 
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while commercial parties are concerned with their costs and returns. Therefore, the contract 

negotiations require the skills to bring the parties to agree on a point representing a balance 

party position, where the investor and the government accepted.322  The negotiation process 

also includes considerations for the type of the contract, whether it is a royalty-based system 

such as a Concession or a partnership or service-based contract such as JV or PSA. 323 Each 

contract module is discussed under its respective heading proceeding this section. Doing so, 

the debate considers the advantages and disadvantages of each type of contract, particularly 

from a commercial point of view. Furthermore, due to the uniqueness of each individual 

project, it is noted that details differ between similar contracts. However, regardless of the point 

made, the commercial interest vested in a given project could be discussed more generally. In 

order to create a system of sharing profits between the investors and host owners, a designated 

fiscal regime ought to be available, and that has been broadly classified into two groups, 

concessionary and contractual systems. As mentioned, the concessionary model is perceived 

as the older type of contract, as the host surrenders her rights to the investor. In contrast, by the 

contractual system, the contracting company under a contract has a right to receive a portion 

of the production proceeds and or the revenues generated from the sale. 324 This follows the 

argument that there exist two types of O&G contracts, either ownership rights are transferred 

or a service arrangement has been entered into. 

 
3.4.4.1 Concession and Royalty-Tax Regime 

Concessions have usually been associated with mining projects. It is known to be one of the 

earliest contract models used in the O&G industry and has remained popular. The Concession 

holder, usually an IOC undertakes to pay for all the costs and taxes associated with the project 

in exchange for rights to explore and exploit a given O&G field.325  Concession contracts are 

based on the tax/royalty system of payment to the host state, whilst the IOC assumes the costs 

and risks and in return is entitled to 100% share of the production. The ownership of the 

reservoir as a whole remains with the host state implying that any O&G before extraction 

belongs to the host state. However, as soon as extraction takes place, the ownership of the 

goods transfers to the IOC. The historical background of this method of financing finds its 
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routes in the earlier structures available in the upstream O&G industry, particularly the East 

and the Middle East. Although concessions could be associated with various elements such as 

political decisions, some have argued that Concessions are a result of the host states' inability 

to explore and produce the nations O&G whether it is located under its soil or offshore. 

 

The earliest concession agreements document available to this thesis date to 30 December 

1857, signed by Clononed Edwil L. Drake.326 Gradually, the Western agreements founds their 

way to the oil-rich areas of the Middle East. In 1901 the Iranian monarchy awarded an Oil 

Concession to W.K.D’arcy.327 Whilst the exploration rights remained for centuries to come, 

the IOC gradually changed to a group of companies (joint venture) to spread the inherent risk 

in the trade. Similar concession agreements were also entered into in Iraq before the First World 

War with the Turkish Petroleum Company (TPC). TPC covered a vast area under her 

concession arrangements inherited from her precursors BP, Shell, Exxon, Mobil and Total.328 

Accordingly, the company carried the Turkish name. However, it has been suggested that it 

represented mainly British and German interests. This company was renamed the Iraq 

Petroleum Company (IPC) in 1929, and the German interests were replaced with those of 

American and French following the developments of the War. In the Persian Gulf, Concessions 

were awarded by the Bahrain government in 1928 when she entered into an agreement with 

SOCAL (now Chevron). Concessions could also be seen in Kuwait in 1934, Oman in 1937, 

and United Arab Emirates in 1939. Concession agreements, however, have not been limited to 

the Middle East and have been utilised in Mexico and Venezuela.329   

 

The forgoing concessions have been criticised as being unbalanced so far that total control over 

information, decision making, production levels and even output pricing vested with the 

concession holders.330 Although this criticism does not apply to all concession contracts 

similarly as it is appreciated that each contract would have its own unique characteristics and 

clauses. Generally, it was common agreement that the IOC was responsible for the 

 
326 See further Vassiliou, M.S. Historical dictionary of the petroleum industry (Rowman & Littlefield 2018) pg 416 
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the Iranian Oil Production Ltd in 1954, a joint venture of 17 companies. 
328 Nationalizing risk, privatizing reward The prospects for oil production contracts in Iraq Muttitt, G., ‘Nationalizing risk, 
privatizing reward: The prospects for oil production contracts in Iraq’, (2007) 1(2) International Journal of Contemporary 
Iraqi Studies 1 pg 5 
329 See further chapter 4 of Duval C., et al, International petroleum exploration and exploitation agreements: legal, 
economic and policy aspects (2nd edn Barrows Company Inc 2009)  
330 Nationalizing risk, privatizing reward The prospects for oil production contracts in Iraq Muttitt, G., ‘Nationalizing risk, 
privatizing reward: The prospects for oil production contracts in Iraq’, (2007) 1(2) International Journal of Contemporary 
Iraqi Studies 1 pg 5	
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transportation, refining and marketing functions relating to the sale of the O&G products. On 

the other hand, the host state would action the necessary steps to enable the extraction project. 

Such measures include enabling the legal framework to provide the IOC with necessary titles 

and permissions. As a result, the IOC would be positioned to manage the pace of the 

development. This posed some risk to the Host state. However, the risk primarily remains with 

the IOC since any payment to be received is based upon the condition of a successful (or part 

success) of the exploration and development stages. For such reasons, in Concession contracts, 

risk calculation has played a significant part in the development of structures. The modern 

examples of concession agreements have adapted to current market trends. For instance, the 

host government and the IOC would establish the project through a separate company entitled 

to the concession. Furthermore, the Concession contract usually addresses the question of 

ownership of project installation. The terms of the contract decide the fate of the installation, 

covering before and after the expiry of the Concession. It is common for the installation 

ownership to belong to the IOC while the lease/concession still exists. Nevertheless, upon the 

arrival of the Concession expiry, the installation may be transferred to the host state or removed 

at the expense of the IOC or any other arrangement according to the party instructions. 331     

 
 

When dealing with the question of ownership, it is beneficial to view the concession contracts 

from the Islamic angle. Although ownership from the Islamic perspective position may be seen 

as different, in practical terms, it does not differ much from the wider concept of concession 

arrangements. As mentioned in the proceeding paragraphs, ownership of the O&G pre-

exploration remains with the host state.  Strictly speaking, “Hydrocarbon deposits may not be 

privately owned, and their exploitation by a third party cannot be undertaken except by means 

of an exploitation agreement for a defined period and within the limits of a certain area.”332 

The effect of such rules is that the ownership of the reservoir remains with the Host state. This 

does not prove problematic in concession arrangements and has amounted to the sovereignty 

of the reservoirs remaining with the host state by the Constitution or by the efforts of the UN 

on ownership of natural resources.333   

 
331 Silva, C. A. P., ‘Production Sharing Contracts and Concessions in the Brazilian subsalt region: a comparative analysis’ 
(2010) Master’s thesis at pg 15 
332 See chapter 2 of Duval C., et al, International petroleum exploration and exploitation agreements: legal, economic and 
policy aspects (2nd edn Barrows Company Inc 2009)  
333 UN General Assembly resolution 1803 (XVII) 1962 – Permanent sovereignty over natural resources (resolution 626 
(VII)) providing that: “The right of peoples freely to use and exploit their natural wealth and resources is inherent in their 
sovereignty.” 
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In support of Concession agreements, it is suggested that the complexities, expenses and know-

how involved with the exploration and the extraction of O&G resources provide a strong 

justification for the use of concession. Further, there are many advantages for developing 

countries, one of which is that the process is relatively unpretentious and is not as intricate 

compared to JV and PSA.334 As such, the technical knowledge required for entering into a 

concession agreement is not as demanding, for instance, if a country lacks the foundation to 

develop and utilise its O&G fields, it can benefit from the use of foreign efforts to support such 

projects, provided national interests are safeguarded by legal and contractual means. On the 

other hand, the simplicity of the process may result in less information required as to the true 

commercial value of the project. It follows that the host most likely provides minimum work 

information and auctions the project to potential bidders. This raises the chances of the IOCs 

bidding in the process to be unaware of the true costs involved and the actual ROR. Therefore, 

a given IOC is required to strike the balance of running the risk of entering into a potential loss 

or losing a viable opportunity to a bidder. 335  

 
3.4.4.2 Joint Venture (JV) and Consortium 

A joint venture typically implies two or more parties joining into a contract in pursuit of a set 

of shared goals and interests. The JV agreement demands for an active participation by the 

parties. 336 Thus, the option for a joint venture is more of a strategic alliance and in some 

instances, it may even be supported by political reasons. It is with Joint Ventures that a host 

state benefits from the know-how, technical superiority and financial benefits of a partner in a 

project. Furthermore, the main advantage of a JV could be seen in the decision-making process 

which is usually a consideration for all the parties to the venture. Similarly, parties will also be 

sharing the responsibilities of such decisions and will share the risks involved. Moreover, 

expertise, knowledge and skill may be shared between the parties leading to a more efficient 

outcome. Also, it is more likely that the interests of the parties are aligned as any additional 

profits are shared in addition to pre-agreed remuneration, tax and loyalty structures. 337 For the 

part of the host state, however, the risk of sharing in the costs and responsibilities under 

 
334 Radon, J., ‘The ABCs of petroleum contracts: license concession agreements, joint ventures, and production sharing 
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335 ibid pg 65 
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potential liabilities may be seen as a disadvantage of the JV module. 338 Also, a JV may also 

require enhanced negotiations that could take a long time and involve high costs. 339    

  

It is important to acknowledge the volume of successful and unsuccessful JV agreements. Thus, 

example cases are provided for an extended discussion. It is no surprise that JVs are common 

in the finance of O&G projects, as utilised largely by Petróleos de Venezuela, S.A. (PDVSA) 

which is considered the second-largest integrated oil company in the world.340  One of the 

projects by this company which consists of Petrozuata and Venezuela, it is an excellent 

example of how the necessary arrangements are organised for a major project to be carried out 

using a JV and elements of Buy-back (which is considered in more detail later in this chapter). 

The project was estimated to cost US $2.425 billion. Accordingly, 40% of the finance was 

provided by the shareholders, and the remaining 60% used a senior debt. The rationale behind 

the financing was that the equity contribution would be matched and repaid using the sale 

proceeds of the exported crude oil. The contract originally awarded to Petrozuata is also 

classified as an Engineering, Procurement and Construction (EPC) contract. The Figure 8 is a 

graphical illustration of the parties involved and Figure 9 shows the project schedule.  

 

 
Figure 8: PDVSA – Petrozuata project, contractual relationship and ownership structure. 341 
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senior lenders. Maraven, in turn, guaranteed
49.9 per cent of Petrozuata’s completion
undertaking. Conoco Orinoco, which
remained a subsidiary of Conoco following
the separation from DuPont, currently has
only one asset, its investment in Petrozuata.
Conoco Orinoco owns 51.1 per cent of
Petrozuata and, with Maraven, is jointly
responsible for Petrozuata’s completion
undertaking. Finally, the pipeline is owned
by a wholly owned subsidiary of Petrozuata
called Pipeco. 

Project schedule 

Completion had to be achieved by the first completion date in December 2001 unless there
was an allowable force majeure extension, in which case the final completion date had to be
no later than September 2002. See Exhibit 15.3 for the schedule of the project as a whole.

Project financing
The company estimated that the total cost of the project would be US$2.425 billion (see
Exhibit 15.4). About 40 per cent of the cost would be financed by the shareholders and the
remaining 60 per cent would be financed with senior debt. Part of the equity contribution
would consist of proceeds from the sale of crude oil after the oilfield was developed but
before the upgrader was completed.
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Exhibit 15.3

Project schedule 
May 1996 Commencement of detailed engineering
March 1997 Start of oil-field construction
June 1997 Award of engineering, procurement 

and construction (EPC) contract for upgrader
August 1998 Commencement of early oil production
July 2000 Mechanical completion of project construction
April 2001 Scheduled commencement of completion test
December 2001 First completion date
September 2002 Final completion date

Source: Prospectus for Project Bonds.
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Figure 9: PDVSA – Petrozuata project, project schedule. 342 

 

Another example showing the development and notion of host states benefiting from the result 

of exploration and development was the emergence of a new type of contract, challenging the 

traditional existing arrangements within the industry as shaped by the Seven Sister. In particular 

it was the agreement between NIOC (National Iranian Oil Company) and AGIP (Italian 

National Oil Company), which for the first time was a 75% (HC)/25% (IOC) profit sharing 

split.343 The underlying idea is that interested parties commit to a project via a new or formed 

entity. This allows for underlying interests to be represented on a management and decision-

making level, reducing risk by providing level playing field information.  

 

The independence, autonomy and dignity are all sighted for reasons of why JVs have been so 

popular in the Middle East. In particular, the Iranian O&G industry has utilised the JV models 

on numerous occasions. Seemingly, it has been suggested that it is the transfer of knowledge 

and skill that has made the NIOC interested in the JV model. Doing so, it has been the 

government’s initiative for some time to train and educate its workforce with the international 

best practices in Upstream O&G. Furthermore, in the early stages of the Buy-back model in 

the mid-1990s (explained further in detail) it was a legal requirement that any IOC wishing to 

enter the Iranian Upstream sector could only do so using a JV structure. The structure would 

only allow for maximum 49% of the shares of the project entity to be owned by the IOC.344 

However, some have argued that the IOCs, using skilful drafting and negotiations, managed to 
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arrange the JVs in a way to avoid the Iranian influence. In other words, although the JVs were 

intended to create a better and more skilled local content, the IOC were commonly using bonus 

packages and penalty reduction to reduce the capacity and ownership of Iranian entities. 

Nonetheless, the Iranian model has evolved from the early and basic JV model and have been 

acquitted from the aforementioned criticism to some extent. This calls for a summary 

explanation as to the serviced based contracts. In the contractual system, if the proceeds of the 

O&G is shared amongst the host and the contracting company on predetermined basis, it is 

considered a PSC. On the other hand, if the costs of operation are compensated from the 

revenues of sale, the contract is considered to be a service contract. The Iranian Buy-back 

model is a service contract345 as the arrangement provides that the costs are undertaken by the 

contracting company initially with the promise of indemnity once revenues are generated. 

Accordingly, in the PSC, the contracting company assumes ownership of its part of the field 

per The Hague Court interpretation. This could be an advantage for the contracting company 

as it increases the company market value as the reserves will be added to company assets within 

the financial books.  

 
3.4.4.3 Production Sharing Contract (PSC) 

In providing a complete picture of IPF contracts which are active in the Middle East, it is 

essential to make the available background of the Production Sharing Contract (PSC). The PSC 

dates back to the fall of the overseas British and French territories and the rise of greater 

independence of former colonies, together with an exuberated decline of the Concession 

agreements. Particularly around the 1960s, most developing countries switched their O&G 

contract to PSA.346  In 1966, Indonesia utilised the so-called PSA for the first time, which was 

followed by a gradual shift in the political landscape of nations with rich O&G resources. Such 

change demanded that the Host State to be further involved in the benefits of its natural 

reserves. While Indonesia set the trend, Venezuela could be seen as the pioneer of the PSC. 

Accordingly, in this model, the Host State is entitled to equal shares in the profits from the 

O&G explorations. In the Middle East, the KSA followed suit and negotiated a deal with 

Aramco, where an income tax was levied, and the principle of 50/50 profit-sharing was 

established. The PSC, whilst originating from Indonesia, has been used in Angola, Bangladesh, 

 
345 Fard, A. T., ‘Evaluation of influential factors on market values of five major international oil companies, using the 
method of panel data with two-way error components and its application in oil and gas industries in Iran’ (2011) 35(3) 
OPEC Energy Review 220 pg 224 
346 Ing, J., ‘Production sharing agreements versus concession contracts’ (2014) 16 FAERE 63rd Annual Meeting of AFSE, 
Lyon 1 pg 2	
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China, Egypt, Gabon, Guatemala, Jordan, Libya, Malaysia, Malta, Peru, Philippines, Qatar, 

and Syria.347   

 

The PSC differs from the previous structures introduced in this chapter. This is because this 

contracting arrangement paved the way for the host state not to be a sleeping partner, and to 

actually be involved in various parts of the development. Political objectives of wealth 

distribution and local content training/workforce and long-term welfare of the country took 

precedent over the previous exercise of using natural fusil fuel as means of revenue income for 

the host state. Therefore, the State assumes ownership and control, and the IOC takes on the 

risk as remuneration depends on success.348 The case that supports the growth of the PSC in 

the international O&G industry expands beyond the economic considerations. It has been 

suggested that host state(s) promote the nationalisation of natural resources whilst having 

access to the international talent of O&G exploitation. Therefore, the PSC having vested 

greater political control over the project’s activities in the host state provides political gains for 

the government.349 Moreover, the ownership of the O&G field remains with the NOC 

throughout the project lifecycle as the IOC is only hired as a contractor.350 In terms of the 

installation, it is a common feature of the PSC to provide a term for transferring all of the 

installations to the NOC, which may be seen as an added advantage compared to other models 

of O&G upstream exploration.351   

 

In contrast, the PSC model is perceived to have greater complexity than other models. This is 

partly due to the IOC’s finance and development element. In return, the IOC is compensated 

by way of a share in the production, which is usually valued following the oil price, referred to 

as the ‘cost oil’, and the remaining production is handed over to the Host state as referred to 

the ‘profit oil’ in accordance with the underlying contract. 352  Whilst numerous PSC contracts 

 
347 Silva, C. A. P., ‘Production Sharing Contracts and Concessions in the Brazilian subsalt region: a comparative analysis’ 
(2010) Master’s thesis at pg 23 see further Babusiaux, D., et al, Oil and gas exploration and production (Technip France 
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349 Smith, E. E., et al, International petroleum transactions (USA 1993) at pg 448, see further Silva, C. A. P., ‘Production 
Sharing Contracts and Concessions in the Brazilian subsalt region: a comparative analysis’ (2010) Master’s thesis at pg 23  
350 Paliashvili, I., ‘The concept of production sharing’ (1998) 14 Seminar on the legislation on Production Sharing 
Agreements, Kiev, see further Silva, C. A. P., ‘Production Sharing Contracts and Concessions in the Brazilian subsalt 
region: a comparative analysis’ (2010) Master’s thesis pg 26 
351 Silva, C. A. P., ‘Production Sharing Contracts and Concessions in the Brazilian subsalt region: a comparative analysis’ 
(2010) Master’s thesis pg 26 
352 Ing, J., ‘Production sharing agreements versus concession contracts’ (2014) 16 FAERE 63rd Annual Meeting of AFSE, 
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have been entered into353, the way in which profit oil is calculated has been deemed 

controversial.354 This method is known as the sliding scale, examples include where the Host 

Government’s take increases if the discovery is more than expected or there is a hike in oil 

prices.355 It has been suggested that the profit oil calculation may cause uncertainty resulting 

in the project being less attractive for investors.356 In providing a response to the uncertainty 

and project unattractiveness, the host state may opt to reduce its share of the profit oil 167, 

which according to several findings, is still a higher take for the host state compared to where 

the state enters into a Concession contract.357 It is the flexibility that the PSC provides that 

brings the interested parties together, facilitating an environment of negotiation and 

compromise that has made the sharing contracts so attractive. On the other hand, the PSC may 

not be suitable for a younger and less mature O&G industry as contracting elements require an 

in-depth knowledge of the project and its extraction costs. Consequently, Concession contracts 

or some other royalty based contracting system may be more suitable in this instance.358 

 

In comparison to other models of O&G IPF, the PSC allows the IOCs to manage and operate 

the O&G fields whilst recognising that the project ownership rests with the sovereign state. 359 

This model, therefore, sets well with the Islamic Sharia. Today, there are many PSC contracts 

resembling a variety of agreements depending on the Host States legal jurisdiction. However, 

the extent of the PSCs terms and negotiations depends on the governing jurisdiction, as the risk 

of legal gaps remains high, which is commonly addressed by a relevant law expressed within 

the contractual clauses. Nonetheless, the more complex and comprehensive a legal system is, 
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the lessor needs to negotiate every possible term.360 It follows that governments concerned with 

the O&G upstream industry are motivated to develop and modernise the sector’s legal regime. 

 

The advantage for the Host State is easily visible, and this is because unless the contract 

provides for it, the host is not required to invest in the project but commonly can share in the 

profits. Apart from the negotiation fees, if the project does not deliver as planned, the host has 

merely lost an opportunity, or depending upon the terms of the agreement, may bring a 

substitute contractor or some other remedy. 361 On the other hand, the PSC is not perfect and 

does have its disadvantages. The NOC would require information, skills, and knowledge to 

effectively negotiate with the IOCs, which normally poses higher and more skilful lawyers and 

advisors. The NOC may also find itself conflicted, as she shares the profit derived from the 

project. The enforcement and regulation of the environmental and other concerns may also 

contribute to lowering the overall profitability of the project earned by the host, which also 

affects the tax earned by the host from the IOCs operations.362  Whilst many differences exist 

between Concession and PSC, it has been suggested that PSC is a variance of Concession and 

a type of it. Also, there is further confusion that PSC can also be classified as a risk contract 

due to its nature.363 Furthermore, depending on the governing law and jurisdiction, the parties’ 

autonomy to decide the type of the contract may be limited, whether it be Common, Civil or 

Islamic law based.364  

 

The narrative for the Iranian case is of particular interest to this thesis, providing the foundation 

for the critical and comparative analysis in the proceeding chapters. Accordingly, the PSC took 

a new dimension with the Iranian initiative to nationalise the O&G fields by the Mossadegh 

government. In the 1950s, Iran shifted to the use of the PSC.365 Consequentially, the Anglo-

Iranian Concession agreements gave their place to the new agreement between American 

companies and Compagnie Francaise des Petroles (CFP, now Total) and the NIOC.366 Whilst 

the discussion is steering towards the Iranian case, it is beneficial to briefly mention the 

different contracts used in Iran starting with Concession, Production Sharing (per the 
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enactment of First Iran’s Law 1957), Joint Venture (per the enactment of the Second Iran’s oil 

Law 1974), Service contracts367 and the Buy-back Contract. The types mentioned above 

relating to contracts was characterised as some version of profit-sharing between the Host and 

the IOC, which were declared unlawful under the Iranian legislation. Thus, whilst still popular 

in other Islamic and non-Islamic jurisdictions, Concessions, JV, and PSA could not be 

implemented in Iran. Instead, the legislator envisaged a new type of contract where the IOC is 

rewarded for its risk. Therefore, the NIOC would utilise the services offered by the IOCs and 

remunerate their efforts by cash payments instead of handing over some sort of royalty or 

license. Since then, Iran has entered into negotiations with various companies.368 

 

It must be appreciated that O&G legal contracts are complex and tailored. As such, depending 

upon the geographical location of the reservoir, the governing law and jurisdiction and political 

governance, the agreements between NOC and IOC could reflect a tailored approach. The sheer 

number of different contracts demands the question of why the Iranian authorities have used 

so many different approaches. A comparative analysis of the Iranian development with her 

neighbouring country Iraq is helpful to aid the response to such a question.  

 

While having many differences, Iraq and Iran also share commonalities, at least that both 

countries are majority Islamic Shi’a belief. Following the American invasion of Iraq, the 

country witnessed a revival of its O&G industry as such new PSC contracts were drafted. These 

contracts were introduced under ‘exploration risk contracts’ and ‘development production 

contracts’. However, it has been suggested that agreements are actually PSC agreements with 

different names and slight modifications.369 Consequently, the post-war contracts resembled 

PSC contracts with Buy-back and risk service remuneration elements.370 Interestingly, it has 

been reported that the Iraqi officials did not name the new contracts as PSC to avoid the 

controversial nature in relation to PSC arrangements.371 While Iraq and Iran both are religiously 

close together compared to other Islamic countries, their O&G contracts do not necessarily 

reflect such beliefs. However, the multi-usage of different contractual tools within the upstream 

O&G sector of both countries illustrates the delicate interaction between commercial interest 
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and religious duties under the Sharia. Furthermore, the PSC development by these two 

neighbouring countries also honed on the risk-sharing element, which also carried the Islamic 

principle of risk management. This has led some to distinguish and identify a further narrowed 

type of contract based on the principle of risk-sharing.  

 
3.4.4.4 Risk Service Contract (RSC) 

The risk-based contracts are evidence of the importance that risk carries in the O&G IPF 

contracts. Following the profit-sharing developments, the Latin American O&G industry 

initiated the so-called RSC. This structure differed from its predecessors in the industry Latin 

American region. Under the RSC, the IOC would take upon itself the risk as a contractor for 

exploration, commercial discovery and production. In the Middle East, such contract was first 

entered into by the National Iranian Oil Company (NIOC) and Total in 1966, followed by Iraqi 

National Oil Company (INOC) in 1968. Therefore, the IOC contractor would be rewarded with 

a discounted oil price once successful delivery had been made, hence the term Buy-back.372  

 

A comparison between the Iranian and Indonesian models is provided to further explore the 

Iranian O&G contracts. The comparative analysis takes account of the use of risk and profit-

sharing contracts. In particular, the Iranian Buy-back and the Indonesian PSC. The two types 

of contracts have many similarities in that they are both Islamic compliant and service-based 

contracts. Provisions are therefore made for the risk to be shared between the investors and 

owners of the reserves. Under the Iranian Bay-Back, the IOC has a contractual right to be 

compensated over a relatively long period in addition to the capital costs of investment 

(interest). It has been suggested that the average return in South Pars Bay Back investment is 

about 127%.373 In comparison, in the Indonesian PSA, around 90 million barrels of oil reserves 

were added to IOC reserves, which amounts to 12% of the overall resources and an annual 

income of US $120 million. While there are good arguments in terms of ROR for each type of 

contract, it has been suggested that a company market value in Bay-Back is typically increased 

to US $1.8 billion compared to US $2.3 billion in the PSA type of contract.374 Thus, it seems 

to be a greater advantage for an IOC to pursue PSA type contracts than Bay-Back (service-

 
372 Duval C., et al, International petroleum exploration and exploitation agreements: legal, economic and policy aspects (2nd 
edn Barrows Company Inc 2009) at chapter 4 
373 Fard, A. T., ‘Evaluation of influential factors on market values of five major international oil companies, using the 
method of panel data with two-way error components and its application in oil and gas industries in Iran’ (2011) 35(3) 
OPEC Energy Review 220 at pg 224 
374 ibid 225  
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based contracts), and that the Iranian O&G policymakers ought to enable a shift towards that 

type of contract if a competitive rate is hoped to be achieved. 

 
3.4.4.5 Build, Operate and Transfer Contract (BOT) 

The BOT contracts have an interesting dimension, and their use has often been extended 

beyond the O&G industry. In this type of contract, a host state enters into an arrangement with 

an IOC (usually through the use of NOC) to instruct the IOC to build a defined project, operate 

that project and finally transfer the ownership of it to the host state.375 Typically, the IOC 

operates the project between 25 to 40 years, and once the contract is expired, the project is then 

transferred.376 Thus, the IOC benefits from the project’s operation for the duration of the 

contract, and upon expiry, the proceeds are transferred to the host state. This explains why the 

BOT contract is particularly attractive for developing countries. 

 

Another advantage of the BOT model is that such contracts have the compatibility and 

flexibility of making it possible for the project also to be used with other available contracts. 

Thus, it is common to see BOT-Concession and BOT-JVs depending on governing law and 

jurisdiction. Furthermore, BOT contracts are also similar to EPC contract377 however the 

difference is that the BOT retains ownership of the project for a considerable and agreed time, 

whilst the EPC transfers the Ownership once the project has been developed, leaving no room 

for operation/exploitation of the field to the IOC.378 Nonetheless, it is important to note that the 

BOT contract may also adopt an EPC contract for the design and build phase of the project. 

This has made some to suggest that the BOT is not a separate method of contracting, rather it 

is a financing method for the project on its own. 379 

 

Others have emphasised the endless possibilities with BOT, pointing towards the various 

models of BOT contracts produced globally. It has been suggested that they are at least 17 

variations of the BOT.380 By way of example, some of the notable contracts are the Build, Rent 

and Transfer (BRT), Build, Lease and Transfer (BLT), Build, Own, Operate (BOO), Build, 

 
375 Shiravi, A., ‘The legal and regulatory framework for BOT projects in Iran’ (2008) Int’l Bus. LJ 165    
376 Sadeghi, M., ‘BOT contracts and their position in legal system of Iran’ (2006) 10(38) Iranian Journal of Trade Studies 
121 at pg 13	
377 Huse, J. A., Understanding and negotiating trunky and EPC contracts (Sweet & Maxwell 2002) 
378Pillai M., Sandelands E. and Ashokan G., ‘Developing the EPC value chain in the upstream oil and gas sector in Middle 
East’ (2010) 11(2) Oil and Gas Business 1 pg 16 
379 Huse, J. A., Understanding and negotiating trunky and EPC contracts (Sweet & Maxwell 2002) pg 8 
380 Pillai M., Sandelands E. and Ashokan G., ‘Developing the EPC value chain in the upstream oil and gas sector in Middle 
East’ (2010) 11(2) Oil and Gas Business 1 pg 16 see further Wang, S., ‘BOT projects: incentives and efficiency’ (2011) 
94(1) Journal of development economics 127 
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Own, Operate and Sell (BOOS), Build, Own, Operate and Transfer (BOOT), Build, Transfer 

and Operate (BTO) and Build, Operate and Renewal of Concession (BOR). These contracts 

provide the flexibility of the spirit of the BOT to be operational in different jurisdictions 

depending on various factors, for instance, the admissibility of the ownership of natural 

resources by a private entity, whether it is local or international (foreign). Untimely, it follows 

that the freedom to decide on the structure that suits the NOC and IOC is provided under the 

BOT models and that regardless of what the particularities exist, the spirit of the IOC using its 

finance and resources to develop a project and benefit from it before it is transferred to the 

NOC is available.381 Moreover, these sorts of compilation contracts tend to gather all the useful 

and beneficial elements as desired by the parties and remove the components that are not, 

giving a mix and match contract making. For instance, the pricing method of the contract is 

crucial for the parties, thus, they may decide on a lump-sum, cost-reimbursement or a unit price 

model. 382 Pricing methods are important as they are a method of mitigation/allocation of 

project risks. Risk sharing and allocation also provide the advantage for the host state under 

such contract as an overview of the project, considering all the inter-related elements ought to 

be analysed before the project is progressed, thus, reducing unnecessary costs and resources.  

 
3.5 International Islamic Project Financing (IIPF)  
 

3.5.1 Concept and Nature of IIPF 

To fully grasp the complexity of the marriage of Islamic finance and upstream O&G industry, 

it is important to consider the modern account of Islamic finance, the Western input into its 

development and the commercial use of it in non-Islamic jurisdictions. The modern notion of 

Islamic Finance as recognised today dates back to 50 years ago. While interests in the revived 

Islamic finance gathered its momentum, the University of Harvard from the USA, led the way 

to be one of the leading institutions to dedicate a specialised program to the study of Islamic 

finance. 383 It is interesting to note the growth of Islamic finance in non-Islamic countries, as 

many international banks introduced Islamic finance, either by subsidiaries such as Noriba of 

 
381 Pillai M., Sandelands E. and Ashokan G., ‘Developing the EPC value chain in the upstream oil and gas sector in Middle 
East’ (2010) 11(2) Oil and Gas Business 1 pg 17	
382 Huse, J. A., Understanding and negotiating trunky and EPC contracts (Sweet & Maxwell 2002) pg 9 
383 Vogel, F. E. and Hayes, S. L. Islamic law and finance: religion, risk and return (Vol 16 Brill 1998). See further Alamad, 
S., Hidayah, N. N. and Lowe, A., ‘A shared boundry object: financial innovation and engineering in Islamic financial 
institutions (2020) The British Accounting Review 100958 
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UBS or via creating an Islamic “window” offering sharia complaint products. Gradually 

Islamic finance hubs developed in liberal legal jurisdictions such as Dubai, Bahrain and Kuala 

Lumpur, and the West, New York and London. 384  

 

Additionally, following the Islamic finance, the emergence of Islamic banking was witnessed 

in the 1970s as a response to the growing demands for alternative banking derived from Islamic 

Laws.385 It is given that Islamic finance requires the implementation of Islamic principles. It is 

thus noted that Islamic banks are somewhat positioned to be the regulators of the enforcement 

of Sharia. The market and demand for Islamic banking became and remains attractive for 

people from different faiths, nonetheless, it is Islamic laws that will also govern the conduct on 

non-Muslims.386 Such laws are enforced by the contractual provisions that parties have 

voluntarily entered. The debate of the extent of enforcement of Islamic law in Islamic finance 

is also attractive for academics. For instance, some have suggested that Islamic finance applies 

Islamic law in the financial market. 387 As a result, new market practices and terminologies such 

as ‘Islamic compliance’ have emerged.  To further explore Islamic market practices, it is argued 

that the general notion of Islamic law ought to be narrowed to financial context of the contract 

to offer its greatest use.388 Accordingly, the adoption of Islamic law to changing political, 

economic, and social conditions has been a central research topic in the scholarship of Islamic 

law, both with regard to pre-modern and modern times. Islamic finance has often been treated 

as one aspect of a broader “Islamisation” of the law in the Middle East, which in turn is seen 

as a key aspect of Islamic resurgence.389 The relevancy of the view towards Islamisation of 

finance in this thesis is narrowed to the striking difference in conventional and Islamic banking, 

particularly that Islamic banking requires financial contracts to refer to tangible and identifiable 

assets. 390   The emphasis on the existence of an identifiable tangible asset from the Islamic 

perspective is drawn from the underlying set of objectives promoted in Islam. Hence the 

economy is seen as a means for society to achieve other milestones, rather than for the society 

 
384 Balz, K., ‘Sharia risk? How Islamic finance has transformed Islamic contract law’ (2008) Cambridge Islamic Legal 
Studies Program Harvard Law School pg 2 
385 Mohammad, S., et al., ‘Liquidity risk exposure and its determinants in the banking sector: a comparative analysis 
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387 Vogel, F. E. and Hayes, S. L. Islamic law and finance: religion, risk and return (Vol 16 Brill 1998) pg 23	
388 Johansen, B., Contingency in a sacred law: legal and ethical norms in the Muslim figh (Vol 7 Brill 1999) pp 69-70 
389 Mallat, C., ‘The renewal of Islamic law: Muhammad Baqer as-Sadr, Najaf and the Shi’i International (1993) 29 
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to be sacrificed for economic targets to be achieved. To further buttress this point, one ought 

to be reminded that the Islamic economy is built upon a set of objectives, or maqasid, that are 

the underlying principles that promote the well-being of all humanity. The collective view is 

also visible under risk studies related to the Islamic economy as showing a preference for risk-

sharing over risk transfer through debt, prohibiting social and economic exploitation 

emphasising ethical standards, promoting moral and social values, and rewarding enterprise 

(linking risk and reward) that would boost shared prosperity.391 

 

It goes without saying that Islam carries a strong message of social justice, and this implies fair 

and equal opportunities for entrepreneurs. Religion also provides for social wealth distribution 

mechanisms by requiring the wealthy to hand over some of their earnings to those less fortunate 

by means such as Khums or Zakat.  However, this does not mean that commercial efforts are 

not recognised. In fact, Islam discourages commercial inactiveness and promotes earnings for 

those that are capable of pursuing an income. Although, the earnings and incomes ought to be 

generated through work that is permitted ‘halal’ and not forbidden ‘harram’. In other words, 

as long as the activities are not prohibited, they are permissible.  In broad terms unjustified 

enrichments (riba392), speculation in uncertain ventures (gharar) and unethical ventures are 

forbidden. Therefore, it has been suggested that Islamic finance has an underlining theme of 

justice. 393 

 

Islamic Finance industry has grown dramatically since the first known experiment started in 

the Egyptian village of Mit Ghamr in 1963.394 By 2016, more than 300 Islamic Finance 

institutions, with assets close to US $1.9 trillion (IFSB 2016),  spread across 50 economies 

around the world in both Muslim and non-Muslim countries. 395 The Global Islamic Finance 

Report (GIFR)396, in its 2019 annual gathering, reported a growth of 6.58% according to for 

US $2.6 trillion industry assets.397 The Evolution of Wealth Management in the World of 

 
391 World Bank and Islamic Development Bank Group. 2016 pg 57	
392 Verse 2:275 “Allah has allowed trading and forbidden riba” (2:275) from the Holy Quran is a cornerstone of Islamic 
finance 
393 Sadikot, R., ‘Islamic project finance: Shari’a complaint financing of large-scale infrastructure projects’, (2012) Online 
Journal on Southwest Asia and Islamic Civilization 1 pg 4 
394 Asutay, M., et al., ‘Reflecting on the trajectory of Islamic finance: From Mit Ghamr to the Globalisation of Islamic 
Finance’ (2013) 2(1-2) Afro Eurasian Studies 5-14 
395 World Bank and Islamic Development Bank Group. 2016 pg 57 
396 GIFR, first published in 2010 by the Cambridge Institute of Islamic Finance (Cambridge-IIF), is the oldest yearbook in 
Islamic Banking and Finance.  
397 Global Islamic finance industry recorded a 6.58% growth in 2018 To register US $2.6 trillion in global 
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Islamic Finance also predicts that although Islamic finance is attractive to non-Muslim 

countries, the main interest is more from the Middle East, Asia in particular Malaysia and 

Indonesia in addition to Africa. Malaysia, Dubai and Jersey are seen as the top three largest 

Islamic finance hubs, each having its own respective legal background.398 This is an indication 

that Islamic finance has been able to develop in legal systems that have fundamental legal 

differences. Yet the Common law influence and Islamic legal principles are the shared 

commonality between these systems. Furthermore, Islamic finance has also been praised for 

promoting investments that offer Environmental Sustainable Goal (ESG) standards.399 The 

ESG and other sustainable arguments are further explored later in this chapter.  However, to 

aid the debate surrounding sustainability, it is important to consider the principles upon which 

Islamic finance has positioned itself. 

 

Islamic finance has been developed on the basis of two principles. First, a risk-sharing 

philosophy. The idea is that the lender and the borrower share the risk of the economic venture 

in gains and losses, in other words, profit and loss sharing (PLS) is a pillar of the financial 

mechanism. It is on the basis of such philosophy that a predetermined amount of interest is 

forbidden. Second, the promotion of social justice and economic development for all members 

of the society, transfer of wealth in a fair manner, either through voluntary business practices 

or Zakat, which amounts to an obligatory portion of an individual’s income to be shared with 

the more needy in the society. 400 However, in reality, and business, it is not as simple as 

explained here. Individuals may not have faith or the charitable nature that Islam seeks to 

achieve for an Islamic society. In these circumstances, the Islamic finance principle could be 

seen as ‘structured’ methods of finance, that is how the deal ought to be structured in an Islamic 

compatible and compliant manner. Therefore, it is not the philosophy and the aim of the 

religion, rather the Sharia rules and how Islamic packages can be authorised by ‘Sharia 

supervisory board’. This has led commentators within the industry to highlight the tension of 

Islamic financial institutions and their approach to being involved in the wider finance 

industry.401   
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finance-industry-to-see-surge-in-demand-from-youngsters  [Accessed 20/11/2021] 
399 ibid 	
400 Sadikot, R., ‘Islamic project finance: Shari’a complaint financing of large-scale infrastructure projects’, (2012) Online 
Journal on Southwest Asia and Islamic Civilization 1 at pg 4 
401 ibid pg 4 



 135 

Criticism of Islamic finance is also made possible by a comparative analysis discussion of 

project finance as seen in the West as opposed to Islam. In particular, the driving motivational 

aspect impacting on the decision of senior decision making. Where the West (i.e. debt-based 

finance) and Islam meet on the subject of project finance, there could be seen some similarities. 

However, core differences remain. These differences exist as there are different philosophies 

related to money and its value in itself. The Western way of financing holds interest in the 

value of money, whilst the Islamic perspective does not hold value for money, instead the value 

is in what has been created as a result of money being invested. Notwithstanding the 

differences, there are cases of projects being financed through both Western and Islamic 

finance. Although each financing is specifically designed to meet the requirements of a 

particular project and the objectives of its sponsors,402 various types of the FDI or other model 

locally arranged contracts exist, which attracts the foreign capital needed for the projects.403 

Thus, so far as the existing contracts provide, the option is available for the two systems to be 

mixed, i.e. hybrid contracts that consider utilising Western and Islamic laws as terms of the 

contract. However, there needs to be a convincing justification in clear favour of this approach. 

The reason is that typically, such contracts are tailored and bespoke, making it difficult to 

compare with like projects on the market. This creates uncertainty and risk, which grounds the 

discussion that the underlying issue is a question of risk and rewards. As mentioned earlier, 

financial lenders are mainly concerned with the lower risks and higher returns. In addition to 

potential benefits such as high margins, the financier’s primary concern is that the project 

generates revenue sufficient to repay the loans plus interest. Seemingly the aim of financiers 

to O&G projects is for a more transparent arrangement to support O&G financing.404 

Accordingly, the lending decision is a culmination of a process of evaluation of the project 

structure for eligibility and financial and technical feasibility. Equally, the financier, wishing 

to limit its involvement in such projects to credit risks, determines the extent to which the 

proposed project structure has been recognised, allocated and mitigated associated risks to 

enhance the revenue earning potential of the project.405 Another aspect of comparative analysis 

between Western finance and Islamic finance comes in the shape of regulation. As mentioned 

earlier, Islamic finance has been made possible by religious sanctions permitting the use of the 
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proposed finance. This significantly differs from traditional finance, where an external 

regulator is tasked with the watchdog responsibilities. On the other hand, the functioning of 

the Islamic packages, as it is common for the significant Islamic financial institutions to have 

Sharia Boards. These Boards include one or more Islamic scholars that have expertise in 

economic and financial transactions. 406 These Boards then issue fatwas in relation to financial 

packages that are relied upon either by the institution or individual investors. 407 

 

3.5.2 Characteristic, Rules and Principles of IIPF  

The Fundamental Principles of Islamic Finance is said to contain five major principles.408 

These principles include the prohibition of Riba and Gharar, the requirement of asset-backed 

transactions, the consideration of ethical investment and lastly, the adherence to Islamic 

jurisprudence. The principles as mentioned above cover a wide range of topics which expand 

beyond the scope of this research, nonetheless, a critical discussion is provided, which also 

provides terminological definitions.    

 

The first controversy surrounding the use of Islamic finance in the context of modern banking 

is in relation to the ban on accrued interest, as the implications extend beyond the lender and 

borrower. This is because, according to the Islamic belief, the payee and the payor in a 

transaction involving the payment of interest are both committing a grave offence and have 

voluntarily raised a war with their creator. Therefore, in the context of Islamic jurisdictions, 

the availability of financial packages incorporating the payment of interest is legally, socially 

and ethically not accepted. However, it is argued that different countries have adopted their 

independent stance in relation to interest due to the difference of interpretation of Islamic law 

and finance. Further, what is considered as interest remains controversial, as the Arabic 

terminology uses the word Riba, which in its literal translation means ‘increase’. In practice, 

this has meant that there is a prohibition of increasing the value of money over time, in other 

words, it is not permitted for the lender to be seen as “making money from money”. 409 In 
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simple terms, therefore, riba has been termed interest. However, it has been suggested that 

Islamic finance has seen developments of tools that are similar to interest payment. 410 Second 

is the prohibition of Gharar, which is referred to in the literature as a sort of speculation, 

uncertainty and excessive risk taking. Unlike riba, which has been a simpler concept for the 

purposes of interpretation, gharar seems to have a complex nature. The prohibition against 

gharar in practice holds a contract to be invalid if obligations, rights and duties are ambiguous 

and “existence, price, quantity or characteristics of the goods for sale are unknown or 

unspecified.” 411 Furthermore, gharar is particularly problematic when there exists a co-finance 

structure where Islamic and Western finance come together, because of the general 

understanding of prohibition of derivative, securities interest (Western style) and insurance. 412   

 

The other fundamental principle under Islamic finance is the requirement for Asset-backed 

transactions, which are only permitted. To illustrate, in Islamic finance, the lender must be 

taking on the risk of loss since the contract of finance is only permitted if the lender has 

retention of title of the underlying asset to the contract. This is a relatively straightforward 

concept. Many Islamic finance contracts resemble similar characteristics in that the asset is 

leased to the borrower and title is transferred once the balance to the lender has been settled. 

The benefit is that because the lender has an interest in the value of the asset, due diligence is 

deployed in order to satisfy the bankability of the transaction.413   

 

Apart from the commercial dealing between the parties, Islamic finance is also concerned with 

the social impact of the finance on the society. This goal is achieved by ethical investment, or 

prohibition against investment in assets or businesses deemed harmful to the Islamic society. 

However, there has been criticism, where projects have overlooked this requirement and have 

treated it as a noncompliance de minims. For instance, a commercial real estate (Hotel) which 

has been sponsored through Islamic finance. Although the construction of the Hotel has been 

completed by adhering to Islamic principles, the use of the premises may not be. It is quite 

common for extravagant restaurants to sell and serve alcohol and/or pork in international 

chains. Suppose that a Hotel in the UAE which has been built using Islamic finance disregards 
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the aforementioned prohibition. However, this may be immaterial for the project sponsors.414 

Furthermore, the methodology under which the Islamic jurisprudence of a particular 

jurisdiction is viewed may determine whether the ethical investment is permissible.       

 

Ethics and morality are often terms used in the development of jurisprudence, similarly Islamic 

jurisprudence which resembles the Common law type development of the rules. 415 As 

mentioned earlier it is argued that Islamic law and Common law share many commonalities. 

As such, the interpretative role of the judges, their authority and the impact of their decisions 

are recognised in both legal systems. In the context of project finance, Islamic jurisprudence, 

like the English common law, has a long-established pedigree. Accordingly, the development 

of the relevant legislation, whether it is made in Parliament or through Sharia scholars (using 

the Islamic sources) has been shifting with the industry development. Therefore, party 

intentions incorporated via contracts shape the industry both in IIPF and IPF.   

 

The concept of Islamic jurisprudence within the context of finance is mostly associated with 

the sharia board actions. This begs the question of what Sharia is and how the rulemaking under 

Sharia differs from the English common law. A notable difference, therefore, is the existence 

of Sharia. Simply put, Sharia is a body of law and rules that comprise of primary and secondary, 

the Quran and Sunnah. The Sunnah comprised the Prophet Mohammad’s (PBUH) acts, 

sayings, and anything he tacitly approved, all of which were, according to the Quran, divinely 

inspired. 416 Sources of Islamic jurisprudence are termed figh, in other words, human 

interpretation of what the divine rules are. In cases where there is no solution to the matter in 

hand found within Quran, sunnah and figh, the next source will be ijma, the ‘unanimous 

consensus of juristic opinion.’ 417 Sharia jurisprudence also provides for ijtihad and qiyas, in 

other words learned analogical reasoning. Ijtihad is to deduct meaning from the literal wording 

of the Quran with the tools provided in Sunnah in order to deal with new circumstances. Qiyas 

deals with situations where there could be a strong justification for comparing other 

circumstances to reach a workable solution to a new case in hand.418 This does not imply that 
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in order to get involved with Islamic finance, one ought to know or comprehend the religious 

sources. What is critical is that the rules have been adhered to, a sort of compliance exercise. 

 

Sharia compliance, therefore, has become an area of research in itself, as the argument is that 

sharia is a set of ethical codes and principles. If one were to comply with sharia under a contract, 

the contract may be classed as Islamic in its strict format. Usually, this is achieved by 

contracting parties making a provision for the sharia objectives and prohibitions to be included 

within the contract, which in turn is achieved by a choice of law and governing law clause.419 

Essentially, the question from the Islamic perspective is whether the transaction is permitted 

“Halal” as opposed to Haram. However, from the non-Muslim perspective, this has at times 

proved problematic. In fact, this has led to Sharia compliance to be viewed as Sharia standards 

in some non-Muslim jurisdiction. It is therefore the contractual arrangements, in particular the 

choice of law clause within an English common law contract. Thus, there appears to be a 

conflict for the judiciary in such circumstances. The conflict is whether to adhere to Islamic 

principles (Sharia standards) or to uphold the law of the jurisdiction. Of course, the English 

method of dealing with such scenario is to abandon the Islamic laws if there is a conflict with 

the governing English law. In order to address such shortcomings, a rise of Islamic independent 

institutions have appeared that hope to achieve the Islamic outcome where there is a contractual 

dispute. Furthermore, some governmental and non-governmental institutions provide binding 

authorities, for instance the Auditing Organisation for Islamic Financial Institutions (AAOIFI) 

as a non-governmental organisation based in Bahrain which, inter alia, is active in formulating 

“Sharia Standards”, guidelines for Islamic financing transactions, however, the contribution is 

limited. There are no remedies for when things go wrong.420  Practically, it is when there is a 

need for judicial intervention that there exists an argument that in Islamic finance, Islamic law 

is no longer applied as law, rather it is the judges interpretation of what is best suited.  

 

As with any other legal system, the judicial intervention in the context of Islamic contracts is 

limited to available legal tools, in particular interpretation rules. Islamic finance is mostly 

concerned with figh, as the validation of financial packages are decided upon it. Accordingly, 

the internal sharia board of an Islamic finance provider is required to authorise the venture 
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using Islamic figh.421  The result of the existence of different sharia boards on different 

institutions is that previous fatwas are not always followed. Unlike the English precedent, there 

is no such hierarchy system. Therefore, other sharia advisors may question or even disapprove 

of existing or older decisions. 422 It follows that directions and decisions taken in Islamic 

finance from a sharia board perspective have become institutional, which has also had an 

impact on the rules.423 Furthermore, sharia board scholars have received complaints from the 

industry, the low number of scholars, the lack of expert training, their expensive fees and the 

amount of contradicting decisions (fatwas) make up such complaints.424  Moreover, sharia 

scholars could suffer from a conflict of interest as the advice is to the institution they supervise, 

and there is no need for transparency and little accountability. 425 However, the extent of the 

independence and autonomy of the sharia board also depends on the jurisdiction in which the 

fatwa relates. For instance, Malaysia has managed to create a regulatory framework aimed at 

providing oversight and a balance for the industry.426   

 

Given the above, the panacea for Islamic dispute resolution within the O&G context remains 

to be discovered. Nonetheless, there have been attempts to create harmony and certainty of 

industry practice. Such aims are achieved by reverting to the overall aim and objectives of 

Islam which remain the same that is to balance growth with justice, distribution of wealth 

through shared prosperity and creations of jobs.427 Furthermore, there is the underlying theme 

that money is not of prime concern as there is no value of banking money in itself428, and 

 
421 According to Islamic law, advisory boards should not receive remuneration, other than administrative costs, from the 
company seeking the fatwa; however, this is often not the case in modern practice. Moreover, financial transactional teams 
seeking a fatwa often do not disclose all the relevant information to the advisory board, resulting in “opinions based on limited 
information”. 
422 Alexander, A. J., ‘Shifting title and risk: Islamic project finance with western partners’, (2010) 32 Mich. J. Int’l L. 571 pg 
579 
423 Balz, K., ‘Sharia risk? How Islamic finance has transformed Islamic contract law’ (2008) Cambridge Islamic Legal 
Studies Program Harvard Law School pg 7 
424 ibid pg 15 
425 ibid pg 17 
426 Ibid pg 19	
427 Perry, F. V. and Rehman S. S., ‘Globalization of Islamic finance: Myth or reality (2011) 1(19) International Journal of 
Humanities and Social Science 107 pg 629. 15 specific principles of Islamic Economic System include: 1) Equal economic 
opportunity for all member of society 2) Economic equity; 3) Economic Freedom; 4) Personal property rights and sanctity of 
contracts; 5) Job creation for all that can and want to work and equal availability of employment; 6) equal availability of 
education; 7) General economic prosperity; 8) Poverty prevention and reduction; 9) Basic needs fulfilment of food, shelter, 
clothing and rest; 10) Alms giving to charity; 11) taxation to meet the unfulfilled needs of society and to address social 
issues generally; 12) Appropriate management of natural and depletable resources to benefit all members of current and 
future generations; 13) Abolition of corrupt practices; 14) Establishment of a supportive financial system and financial 
practices that include the abolition of interest; 15) the effectiveness of the state in achieving the above. 
428 Sorenson, B., ‘Ethical money: financial growth in the Muslim world’ (2007) 23 Am. U. Int’l L. Rev. 647 at pg 650 
(“though Islamic financial instruments do not allow for the spectacular gains and collapses that regularly chum through the 
capitalist economy, they do excel morally by integrating ethics into the financial system. Where capitalism rewards a risk-
taking individual, Islamic finance … limits risk for the betterment of society as a whole.” 
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money ought to be used as a mechanism for growth and charity.429 Having considered the main 

framework of Islamic law and finance, the discussion is narrowed towards the specific financial 

contracts that the upstream O&G industry may utilise.   

 

3.5.3 Other Types of International Islamic Financing 

By way of an executive summary, the historical account of Islamic finance leading to its 

modern-day use must be touched upon. Islamic finance has been seen as a broad term that 

defines the rules in which Islamic countries deploy in providing a trade and finance platform. 

However, one should consider that the Middle East, parts of Africa, and Asia have provided 

the practice of Sharia law through a constitutional legal framework. Thus, it is important to 

point towards the difference between the four schools of the Sunni belief and the Shia tradition 

and the obvious differences of sharia practice.430 For instance, the commercial codes of the 

State of Jordan and the United Arab Emirates include more Sharia elements in comparison to 

their neighbouring countries. However, the commonalities of Islamic finance practice 

outweigh the difference, elements such as “interest-free banking”.431 Thus, today, Islamic 

finance hubs exist beyond the Islamic countries and include the City of London, which is 

considered an active centre in promoting Islamic finance, offering a more stable, liberal and 

certain legal framework.432 The attraction of the use of English common law for the Islamic 

finance industry also exists in the Middle East as the heart of the Islamic sharia. For instance, 

the Dubai (Dubai International Financial Centre (DIFC)) and Qatar (Qatar Financial Centre 

(QFC)) were set up as offshore financial centres and operate on common law-based legal 

orders. Islamic finance hubs require particular legal flexibility that can facilitate the growth of 

Islamic finance. The attraction for the UK and US markets towards Islamic finance was after 

the financial crises, as the diagnosis for the crash was the practice of prohibited steps under 

 
429 See the following verses of the Holy Quran (57:11) “who is that would loan Allah a goodly loan so he will multiply it for 
him and he will have noble reward” and (57:18) “Indeed, the men who practice charity and the women who practice charity 
and [they who] have loaned Allah a goodly loan – it will be multiplied for them, and they will have a noble reward.” 
430 Muhammad Baqer as-Sadr and Islamic Banking,” in Chibli Mallat, The Renewal of Islamic Law: Muhammad Baqar as-
Sadr, Najaf and the Shi’I International (CUP, 1993) pp. 158-187. See further Johansen, B., Contingency in a sacred law: 
legal and ethical norms in the Muslim figh (Vol 7 Brill 1999) pages 69-70. For a comprehensive discussion relating to the 
Islamic schools of thought see Qadri, M., Kitab Murshid al-hayran ila ma’arifa ahwal al-insan fi l mu’amalat al-shar’iyya 
(2nd ed., Cairo 1891). 
431 Balz, K., ‘Sharia risk? How Islamic finance has transformed Islamic contract law’ (2008) Cambridge Islamic Legal 
Studies Program Harvard Law School pg 9	
432 Balz, K., ‘Sharia risk? How Islamic finance has transformed Islamic contract law’ (2008) Cambridge Islamic Legal 
Studies Program Harvard Law School at pg 10 
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Islam.433 The UK realised the potentials of establishing the first Western Islamic hub, which 

was granted the approval for the first European Islamic bank, the Islamic Bank of Britain 

(IBB).434  

 

Given the above, it is appropriate for the thesis to provide a critical discussion surrounding the 

various Islamic commercial contracts. The discussion is focused on the comparison with 

Western finance and the context of O&G industry. At the outset it should be noted that a 

number of different Islamic contracts do exists which are beyond the scope of this research. 

These contracts method include Joalah ,Estesmaar, Exploitation, Ijarah-be-Sharte Tamlik 

(Higher-Purchase Agreement). 

 

3.5.4 IIPF Contracts in Oil and Gas 

3.5.4.1 Mudaraba  

The context of Islamic contracts within the O&G upstream industry follows the risk-sharing 

idea. The Mudaraba model attempts to justify a fair balance between risk and reward. It has 

been suggested that this type of contract resembles the Western trust or venture financing 

agreement. Thus, the contract consists of two parties, the bank/lender and the entrepreneur 

client, whereas the working capital is provided by the bank and the management skills is 

undertaken by the later party. The profits driven from the venture are distributed amongst the 

two parties once all the other liabilities are settled. It is, therefore, understandable that the bank 

is taking on a significant amount of risk, which has raised arguments that Mudaraba is not a 

particularly attractive method of contract. This is because the bank/lender(s) are extra cautious 

when represented with such arrangements, as shown in the reports where as low as 5% of the 

operations of the Islamic finance are considered to be using Mudaraba. 435 Further in such 

Islamic venture capital or profit sharing arrangement, where the investment is provided by the 

lender and the management ‘work’ is put forwarded by the borrower, the so called ‘sweat 

equity’ risk carries a significant weigh, since this method has some similarities with the 

Musharaka model. However, the loss is only suffered by the lender in Mudaraba.436 The 

 
433 Aziz, Z. A., ‘Enhancing interlinkages and opportunities: the role of Islamic finance’ (2008) 18(4) NBR analysis 5 
(qualifying annual growth rate of IF at 15% to 20%) see also Richardson, C. F., ‘Islamic finance opportunities in the oil and 
gas sector: An introduction to an emerging field’ (2006) 42 Tex. Int’l LJ 119 
434 Nizami, S. M., ‘Islamic finance: The United Kingdom’s drive to become the global Islamic finance hub and the United 
States’ irrational indifference to Islamic finance’ (2011) 34 Suffolk Transnat’l L. Rev. 219 pg 1	
435 Alexander, A. J., ‘Shifting title and risk: Islamic project finance with western partners’, (2010) 32 Mich. J. Int’l L. 571 pg 
595 
436 Nizami, S. M., ‘Islamic finance: The United Kingdom’s drive to become the global Islamic finance hub and the United 
States’ irrational indifference to Islamic finance’ (2011) 34 Suffolk Transnat’l L. Rev. 219 pg 9 
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Musharaka has been translated as an Islamic partnership, where the capital is provided both by 

the customer and the financial institution, where the profits and losses are shared between the 

parties.437 Musharaka agreement, has similarities with Mudaraba, with a partnership theme. 

The Bank and the customer/entrepreneur both contribute to the investment (typically the bank 

more), and the entrepreneur will carry out the management and expertise. The parties will thus 

be sharing the profits from the venture and share losses according to their investment. The 

ownership of the asset belongs to both partners (shariks) as tenancy in common, they receive 

shares according to their investment (hissas). This enables the SPV owners/sponsors to buy the 

other party’s interest over time and become the full owner. 438 Therefore, the alternative to 

Mudaraba is the Musharaka model which may resemble the JV structure. The JV structure is 

more commonly used in the O&G structure, however, the JV is usually not with the financier, 

rather between an IOC and NOC. The JV model is discussed further under its heading.  

 
3.5.4.2 Sukuk Instruments 

Sukuk is “loosely defined as “Islamic bonds” but in reality, they are similar to equipment trust 

certificates or investment certificates because of their ownership attributes. Using an English 

court’s interpretation439, Sukuk are explained as: 

 “. . .Sukuk (plural of sakk), are, in essence, trust certificates relating to Sharia 

acceptable assets. Rather than being debt obligations of the issuer, the instruments confer rights 

on the holders as beneficiaries under a trust of the relevant underlying assets. The holders 

therefore have an indirect ownership interest in the underlying assets (which are transferred 

when the Sukuk are traded), and the returns that the holders receive on their investment are 

merely a pass-through by the issuer of the returns received by it in relation to the assets, in this 

respect Sukuk are thus similar, in legal structure, to depository receipts. . .” 440 

 

Sukuks differ from “equity, notes and bonds” because they are not “debts of the issuer; they are 

fractional or proportional interests in underlying assets, usufructs, services, projects, or 

investment activities.” 441  Sukuk is quite popular with the O&G industry because it broadens 

the possibility of access to a wider liquid market, which remains attractive with the capital 

 
437 ibid pg 9 
438 Alexander, A. J., ‘Shifting title and risk: Islamic project finance with western partners’, (2010) 32 Mich. J. Int’l L. 571 at 
pg 595 
439 Golden Belt 1 Sukuk Company B.S.C. (C) & Anor [2021] EWHC 2629	
440 Fuller, G., ‘The law and Practice of International Capital Markets’ (2007) LexisNexis Butterworths 92-98 Para 6.02-6.03 
441 Nizami, S. M., ‘Islamic finance: The United Kingdom’s drive to become the global Islamic finance hub and the United 
States’ irrational indifference to Islamic finance’ (2011) 34 Suffolk Transnat’l L. Rev. 219 pg 9 
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intensive with extraction projects. Sukuk differs from other financial bonds because it requires 

to be asset-based and that the investor becomes part-owner in accordance with his contribution. 

Furthermore, this financial structure offers two types of investment, asset-based (risk is 

associated with the creditability of the issuer and not the product) or asset-backed (mainly 

focused on project finance). This flexibility provides the opportunity for hybrid models of 

finance where Western finance and Islamic finance could collaborate on a given project. The 

asset-based method resembles sharing the characteristics of government bonds. This sort of 

Sukuk is attractive as the focus is on the issuer’s credibility of the issuer of the Sukuk rather 

than the risks associated with the asset. This method is typically used where there is an intention 

to purchase an asset or finance a project. 442   

 

On the other hand, in the asset-backed model, the asset is transferred into an SPV, or an 

independent trust which is used as security, thus a securitisation process that enables 

investments to be raised against requiring levels of formality. Therefore, the investors become 

actual owners of the asset depending upon the portion of the investment they have made. 

Furthermore, because the SPV or trust itself is pledged against the investment, it is expected 

that in this sort of Sukuk investment, there is no or little guarantee by a government, corporate 

and equity sponsor. 443  

 

Regardless of which of the above models is used, Sukuk requires some preparation actions to 

be completed. The first step is that tangible assets ought to be identified and valued. Second, 

the assets are sold to investors, the Sukuk holders. Third, assets are leased back to the seller for 

the consideration of rent payments. Last step, the seller Buy-backs the assets on the maturity 

of the Sukuk.    

 

Examples of Sukuk are plenty. For instance, the construction of a medical facility in Qatar in 

2003 for the amount of US $700 million. Or the first Sukuk in the US, for the construction and 

operation of O&G assets in the Gulf of Mexico, in 2006 for the amount of $165.7 million. 

Overall, Sukuk in the field of O&G carries significant potential. 444 The East Cameron Gas 

 
442 Alexander, A. J., ‘Shifting title and risk: Islamic project finance with western partners’, (2010) 32 Mich. J. Int’l L. 571 pg 
597 
443 ibid pg 597	
444 Richardson, C. F., ‘Islamic finance opportunities in the oil and gas sector: An introduction to an emerging field’ (2006) 
42 Tex. Int’l LJ 119. See also Abdel-Khleq, A. H., and Richardson, C. F., ‘New horizons for Islamic securities: emerging 
trends in sukuk offerings’ (2006) 7 Chi. J. Int’l L. 409 pg 410 (discussing unique relationship between American O&G law 
with Sharia concepts. 
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Company was the first O&G company to offer Sukuk in the US O&G industry, worth US 

$165.7; following the other available Islamic finance structures, Sukuk can also be used 

alongside with other structures. A recent example is the Jinnah Airport Karachi (Pakistan), 

where Ijarah Sukuk plans to raise finance RS 700 billion through a consortium of Islamic 

banks.445 In this structure, the airport assets will be pledged against the finance, notably the 

airport lands. Thus, the rent payments are substitutes for interest on the original investment 

making the Islamic structure complaint and promoting Islamic finance. It is interesting that 

such structures also utilise the Buy-back method mentioned earlier. The data in Figure 10 give 

an illustrative overview of the global Sukuk market as of 2021. 

 

Figure 10: The Global Sukuk Market.446 

 
3.5.4.3 Morabaha 

Murabaha, which is the most common method of Islamic finance, also referred to as sale-based 

products. In simple terms, Murabaha could be labelled as a cost plus contract, where the 

beneficiary of a purchase signs an agreement with an Islamic financier (bank), for an asset to 

be bought and resold to the beneficiary at cost in addition to a declared profit. 447 The assets 

are purchased by the Islamic finance institution and then sold the customer/borrower for the 

cost plus an agreed profit. In this instrument, the financier’s risk is primary in that the 

 
445 ‘Jinnah Airport to be pledged/ Rs 700 billion to be raised through Ijarah Sukuk’ https://www.brecorder.com/news/586456 
[Accessed 20/11/2021]	
446 Islamic Finance Council – Innovation in Islamic Finance: Green Sukuk for SDGs – September 2021 pg 14 
447 Sadikot, R., ‘Islamic project finance: Shari’a complaint financing of large-scale infrastructure projects’, (2012) Online 
Journal on Southwest Asia and Islamic Civilization 1 at pg 4 
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customer/borrower will not proceed with purchasing the asset.448 This method of financing is 

used where there is a need for purchasing expensive equipment. 449 Murabaha consists of the 

purchase of a specified asset and the sale of the asset to a customer on the marked up profit. 

This confirms to the Islamic principles of risk sharing, where the financier holds the ownership 

and its risk during the transaction period. The way this has shaped in practice is that the contract 

includes a term similar to the traditional finance structure in regards to allocation of the risk.450 

It is important that the terms are properly incorporated in contractually agreed arrangement and 

payment is via instalments.451 Therefore, Murabaha, a sale based product has made it possible 

for finance seeking corporations to ask financier to make purchases for their benefit on a pre-

agreed contract.452 

 
3.5.4.4 Istisnaa 

The Istisnaa, also a sale-based product, enables a bank to instruct for a good to be 

built/developed and then sold to a client. This method is commonly used, as it also benefits 

mixing the Istisnaa with Ijara. This type of financing is usually used for manufacturing or 

construction. In this agreement, the bank finances the development or the manufacturing and 

transfers the final product at a future date at an agreed price. 453 The Istisnaa contract typically 

involves three parties, the lender bank, the client beneficiary, and a third party. The third party 

receives instructions from the bank to create the asset (commodity) which is desirable for the 

client. Once the commodity has been developed, the bank receives is subject to full payment 

to the third party, followed by a step to either sell to the client or lease the commodity under 

an ijara. This arrangement has led to a specific type of finance, the Ijara-Istisna’a, thus 

separating the construction finance from the SPV assets.454 Moreover, it could be said that Ijara 

is similar to Murabaha, however, there is rent payment involved which requires careful 

consideration. Ijara also anticipates the option of purchase of the underlying asset to the 

borrower. The lender purchases the asset and leases it to the beneficiary customer for a fee. 455 

 
448 Alexander, A. J., ‘Shifting title and risk: Islamic project finance with western partners’, (2010) 32 Mich. J. Int’l L. 571 pg 
591 
449 ibid pg 593 
450 Balz, K., ‘Sharia risk? How Islamic finance has transformed Islamic contract law’ (2008) Cambridge Islamic Legal 
Studies Program Harvard Law School pg 10 
451 Nizami, S. M., ‘Islamic finance: The United Kingdom’s drive to become the global Islamic finance hub and the United 
States’ irrational indifference to Islamic finance’ (2011) 34 Suffolk Transnat’l L. Rev. 219 pg 9 
452 kot, R., ‘Islamic project finance: Shari’a complaint financing of large scale infrastructure projects’, (2012) Online Journal 
on Southwest Asia and Islamic Civilization 1 pg 4	
453 ibid pg 5 
454 Alexander, A. J., ‘Shifting title and risk: Islamic project finance with western partners’, (2010) 32 Mich. J. Int’l L. 571 pg 
593  
455 Nizami, S. M., ‘Islamic finance: The United Kingdom’s drive to become the global Islamic finance hub and the United 
States’ irrational indifference to Islamic finance’ (2011) 34 Suffolk Transnat’l L. Rev. 219 pg 8 
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In Ijara the bank holds the title to the product and rents it to the beneficiary/customer for a pre-

agreed rent amount. The Ijara contract should be transparent and include detailed information 

so that the terms of the contract are predetermined.456  It is common that the contract contains 

a provision allowing for the rent to be periodically reviewed and if required for an adjustment. 

The justification for the lender to be entitled to payment is that the lender having title over the 

assets carries the risk. The benefit for the borrower is that payments only become due once the 

assets are in the borrower’s possession and not the time of signing the contract. Furthermore, 

the provision allowing for purchase and transfer of title of the assets is desirable, since in 

Islamic finance, an option to purchase at a later that is generally not permitted due to lack of 

certainty, however, the Ijara agreement enables this transaction. 457  

due to lack of certainty, however, the Ijara agreement enables this transaction. 458  

 

Istisnaa-Ijara 

As mentioned in the preceding section, this type of finance could be seen as a profit-based 

model, where it is common for cross finance of Islamic and Western-type structures to exist. 

The Istisnaa applies to the construction/development aspect of the venture and the Ijara part 

relates to the operations phase, where it would be a sort of lease. It is the assumption of risk by 

the lessor/lender that makes this type of finance suitable for the O&G upstream sector as the 

risk will be assumed by the lender since the title remains with him. There is also another benefit, 

where the risk of the venture could be shared in stages. Once the lease balance has been paid 

the title would be transferred to the borrower.  459  Hence, this is the most common type of 

Islamic finance for longer-term financing. Examples of the use of this method of financing 

include the power deals in the UAE, Qatargas II LNG project in Qatar, the Sohar aluminium 

smelter in Oman, the Rabigh Refining and Petrochemical and Saudi Kayan projects. 460 Given 

the above, the flexibility of Istisnaa-Ijara contracts provides reception for collaboration of 

Western finance and Islamic finance. This has been seen as a major advantage, and the 

aforementioned projects are used to illustrate this point.   

 

 
456 Sadikot, R., ‘Islamic project finance: Shari’a complaint financing of large-scale infrastructure projects’, (2012) Online 
Journal on Southwest Asia and Islamic Civilization 1 pg 5 
457 Alexander, A. J., ‘Shifting title and risk: Islamic project finance with western partners’, (2010) 32 Mich. J. Int’l L. 571 pg 
593 
458 ibid pg 593	
459 Sadikot, R., ‘Islamic project finance: Shari’a complaint financing of large-scale infrastructure projects’, (2012) Online 
Journal on Southwest Asia and Islamic Civilization 1 pg 5 
460 Cross. C. G., et al. ‘Islamic Project Finance’ (2012) at pg 1 
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3.5.4.5 Salaf & Salam  
This method of financing is in character and contract similar to the Istisna contract however, it 

differs as such that it deals with fungible goods, and that the purchase price and balance are 

settled once the contract has been entered into, thus, payment is received in advanced and 

delivery takes place at a future date. Furthermore, Salam contracts share similarities with 

Murabaha contracts in the sense that at the time of the contract, the goods do not exist. 

However, as Islamic finance prohibits gharar, the extent of details that ought to be included in 

the contracts must cover “specification, quality, quantity and other relevant details”.461 There 

is, therefore, a potential to explore the Salaf contract for the O&G industry as, at the time of 

the contract, significant and justifiable risk and uncertainty exist. Further comparative analysis 

is provided using this contract in the critical debate of this chapter. 

 

3.5.4.6 Wakala-Ijara 

This type of contract covers an agency type scenario. The bank employs the borrower as an 

agent or ‘Wakil’, and the agreement’s terms allow the borrower to utilise the funds required.462  

Rahn-adl is described as a type of mortgage finance, where the title of the assets is not with the 

lender but with the lender's agent (adl) who will also be responsible to the principal lender 

under fiduciary duties.463  

 
3.5.4.7 Qarz-ul-Hasanah (an Islamic loan) 

The last Islamic financial mechanism considered under this section is the Islamic loan. 

Accordingly, this is the most favoured in the Quran and has been promoted by the Creator.464 

However, from a commercial perspective, this method may not be as attractive as there are no 

contractual return promises. In other words, the promise is from God that if one were to provide 

the loan, purely for the sake of the Almighty, then God has promised to return the principal 

and give the abundance and extra in this life and hereafter. This could be an area of interest 

and further research, as modern commerce has proved that high financial returns do not 

coincide with a better society as a whole. In particular, the environment in which societies 

 
461 Alexander, A. J., ‘Shifting title and risk: Islamic project finance with western partners’, (2010) 32 Mich. J. Int’l L. 571 pg 
594 
462 Sadikot, R., ‘Islamic project finance: Shari’a complaint financing of large-scale infrastructure projects’, (2012) Online 
Journal on Southwest Asia and Islamic Civilization 1 pg 6 
463 Alexander, A. J., ‘Shifting title and risk: Islamic project finance with western partners’, (2010) 32 Mich. J. Int’l L. 571 pg 
589 
464 See the following verses from the Holy Quran (57:11) “Who is it that will lend to Allah a good loan which Allah will 
multiply ˹many times over˺ for them, and they will have an honourable reward?” and (57:18) “Indeed, those men and women 
who give in charity and lend to Allah a good loan will have it multiplied for them, and they will have an honourable reward” 



 149 

inhabit. The following section addresses the sustainability aspect of the O&G upstream sector 

in great detail.     

   
3.6 Financial Sustainable Development  
 

3.6.1 The Environmental Aspect and The Green Project Financing   

The rise in the global temperature has demanded a reconsideration of the relationship between 

commerce and the environment. The evidence so far indicates that the balance of importance 

has been stroke in favour of commerce rather than the environment. The term ‘mission critical’ 

describes the awful state that currently planet Earth is experiencing. A global effort is required, 

yet political ideologies have hampered such efforts. A summary of the current developments, 

particularly the EU attempts at addressing environmental concerns with the help of the 

European Central Bank (ECB), provides the background of the critical discussion provided 

under this thesis. 

  

There has been an increasing call for the protection of climate and the right balance required 

to be for commercial activities against the need to protect the environment. The term climate 

change has been replaced with climate crisis or ‘mission-critical. However, the terminology 

change has not had the desired effect yet as dealing with the current issues requires a world 

solution. That has not been able to occur as different nations have different interests, however 

the impacts have been felt worldwide. A disruption to the world supply chain may have severe 

financial impacts for the modern world where the climate crisis has been more addressed. 

While different jurisdictions have addressed environmental concerns locally, the EU and its 

far-reaching influence have a more dominant role. The finance available under the ECB is 

directly affected by the ECB’s obligations to consider climate breakdown. Furthermore Article 

11 TFEU mandates the European Court of Justice (ECJ) to hold the ECB accountable for 

circumstances where the finance has been utilised by companies escalating the climate crises. 

The recent decision of the German Federal Constitutional Court (FCC) 2 BvR 859/15465 

indicates that further litigation may be witnessed as a result of the impact it will have on the 

EU rules.466 An extraordinary implication is that the ECB is obliged to consider the 

 
465 BVerfG, Judgment of the Second Senate of 05 May 2020 - 2 BvR 859/15 -, paras. 1-237 
466https://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/EN/2020/05/rs20200505_2bvr085915en.html 
[Accessed 20/10/2021] 
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environmental effects when balancing price stability for its member states. It is important to 

note that the proportionality test is used when the ECB’s policies are examined. Thus, the 

measures need to correspond with the objectives desired under the suitability test. There ought 

to be no other alternative delivering the same outcome under the necessity test and finally to 

showcase that the benefits are achieved for the costs imposed (proportionality stricto sensu). 

 

Apart from the EU legislation, other non-statutory measures have also been initiated, whereas 

there is a movement towards a more sustainable future, a change of finance mechanisms is 

witnessed.467 The so-called green loans and the later environmental, social and governance 

(ESG) linked loans have become ever more popular, and the O&G industry has been no 

exception. Furthermore, in some jurisdictions such as the EU, serious measures have been 

taken to either prohibit or limit the availability of the financial sector for the fossil fuel industry. 

Whilst the extent of the impact is debatable, what is certain is that green and ESG finance has 

caught up with the market practice. In short, green loans refer to loan instruments that are only 

available for the financing or refinancing of green projects, where the project shows increased 

efficiency and or reduction of water consumption and carbon emissions.468 In comparison, the 

ESG instruments cover any facility that encourages the borrower to meet predetermined 

sustainability targets (PST) that the borrower has negotiated with the lender. These targets 

include social and working conditions with a focus on increased energy efficiency. This differs 

from the green loan products in that the proceeds of the loan/facility are not required to be 

allocated to a green project.  

 

What is common between the types of loans is that both sets of loan products are designed to 

harmonise the green project finance industry and are wholly voluntary and industry driven. 

Therefore, the lenders and borrowers are empowered to meet their targets and comply with 

industry incentives, such as tax breaks if available or industry developed practices such as the 

Financial Stability Board’s Task Force on Climate-related Financial Disclosure (TCFD).469 To 

adhere to such international standards, it is advantageous from the lenders perspective but could 

not be so lucrative from the borrower’s interests. It has been suggested that the borrower’s 

 
467 See POSCO investing US$500m in ESG bonds July 2019 http://m.theinvestor.co.kr/view.php?ud=20190709000375 or 
Rusal investing US$1bn ESG-linked pre-export finance October 2019 https://www.ibj-online.com/rusal-s-1bn-pre-export-
finance-facility/1102 [Accessed 20/11/2021] 
468 Akomea-Frimpong, I, et al., ‘A review of studies on green finance of banks, research gaps and future directions’ (2021) 
Journal of sustainable finance and investment 1 
469 Troeger, T.H., and Steuer, S., ‘The role of Disclosure in Green Finance’ (2021) European Corporate Governance 
Institute, Law Working Paper 604  
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interests are represented when an adaptation of the green or ESG loans mitigates the physical 

risks associated with global climate crises. Examples include increased floods, fires and 

drought. Furthermore, other financial institutions such as bank arrangers or agents should also 

benefit from the reputational favouritism associated with green financing, which is currently 

the trend dominating the energy markets. On the other hand, there exists a lack of a commonly-

accepted market provision and regulatory framework.470 Whilst financial industry groups have 

focused on promoting green financing, the ESG loan product provides for the borrower to 

negotiate with the lender on the PST. The critics to such projects, however, suggest that the 

wide range of targets and the lack of regulatory framework provides for projects that are 

uncertain whether they constitute green or ESG-linked projects, and that there is greater room 

for the development of methods of qualifying projects, independent review, transparency and 

public reporting. Most notably, the issue of greenwashing has raised question marks which 

raises risks that the lenders and their agents may promote projects that in practice do not adhere 

to the PST targets.471  

 

It remains to be seen that the future of the green and ESG structures are capable of addressing 

the current issues. Whilst there is a case to suggest that in the possibility of commercial gain, 

the industry may have fewer incentives to adopt to green and ESG structure, the industry 

measures indicate that green project financing not only remains as an option but that it is highly 

possible that green and ESG loans may someday be the only option. To deal with the current 

uncertainty, the Loan Syndication & Trading Association, Loan Market Association, and the 

Asia Pacific Loan Market Association have developed sustainability linked loan principles 

(SLLP) and the green loan principles (GLP) providing guidance on what classifies green or 

ESG linked arrangements.472  On the other hand, hard legislation can provide the legal 

framework required for green or ESG to be implemented. From the policy-making point of 

view, some jurisdictions benefit from a more equipped legal framework that is capable of 

implementing PST, the EU is a good example. The EU has used the route of investor protection 

to implement ESG preferences.473 Furthermore, the existing investor protection regulations 

such as the Markets in Financial Instruments Directives II (MiFID II), Alternative Investment 
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Fund Managers Regulations (AIFMD) and Undertakings Collective Investment in Transferable 

Securities (UCITS) are also to be modified to accompany the new regulations aiming to more 

transparent disclosure of financial operations.474 The strategy is, therefore, to aim to provide 

financial education that leads to sustainable development, which also requires behavioural 

change by the investor. It is hoped that once the investors are empowered to consider 

sustainability risks and factors, there would be a higher demand for an investor protection 

regime, ensuring PST are achieved. 475   

 

Further away from the EU, the results of a joint study carried out by the Oil Industry 

Exploration and Production Forum (E&P Forum) and the United Nations Environmental 

Programme Industry and Environment (ENEP IE) in 1997 indicated that upstream O&G 

industry’s potential environmental impacts include, (i) human, socio-economic and cultural 

impacts, (ii) atmospheric impacts, (iii) aquatic impacts, (iv) terrestrial impacts, (v) potential 

emergencies and (vi) ecosystem impacts.476 Therefore, the international trends could also be 

seen as when the United States introduced the Environmental Impact Assessment (EIA) in 

1969 via the Environmental Policy Act). The purpose behind the development of such 

organisations in the States and other countries was that all the relevant information ought to be 

contained in one document so that the relevant authorities could genuinely have a 

comprehensive background before adopting a decision. Furthermore, this allows the parties to 

consider the potential implications and mitigate them to achieve a greater efficient outcome. 

EIA is defined as a process of determining and managing the potential or real impacts of 

proposed or existing human actions and their alternatives on the environment (physical, 

chemical, biological, ecological, human health, cultural, social, economic, built and their 

interrelations. Therefore, pollution of water, soil and air results in the loss of the people’s 

traditional subsistence and use of land and resources and the latter, in turn, causes impacts on 

nature, for example, those people who used to do fisheries, having lost their traditional 

subsistence due to the pollution of rivers now set out to cut trees to sell the timber.477 Thus, the 
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EIA could be seen as a significant step in the right direction, mainly due to the requirements to 

explore and remove pollutant stages. 

 

Other jurisdictions have attempted to diversify from the O&G industry to reduce their negative 

impact on the environment. Examples include Mexico, where the energy sector has gone 

through some difficulties to raise project finance in the upstream O&G industry. This is 

because of the elements contributing to climate change. Thus, much of the focus has shifted 

towards renewable energy in this country.478 The situation is somewhat different in the Middle 

East. For example, the Iranian case indicates how sustainable oil extraction is made possible 

by the law, inter alia, the legal mechanism in charge of environmental protection is in particular 

in favour of the environment over businesses, which has been expressly mentioned in the 

legislation. The Islamic Republic of Iran is a country with 40 years of existence. In that, whilst 

she has inherited much of its rich tradition, customs, governance and the rule of law, one could 

reasonably assume that the country has had to run before walking. As a country with significant 

O&G reserves and an economy that relies on its exports of such natural commodities, O&G 

has been a blessing and a curse.479 Iran’s budget is based on its oil revenues.480 The industry 

has operated under the legal mechanisms legislated by the Iranian Majlis. The Iranian 

Petroleum Act of 1987, as amended in 2011, covers all the activities in the upstream O&G 

industry. The Act also covers mid-stream and downstream industry which are beyond the focus 

of this research.  However, environmental aspects are arguably the area that requires the most 

attention. Article 50 of the Constitution of the Islamic Republic of Iran was adopted in 1979. 

It states that ‘preservation of the environment, in which the present and future generations have 

a right to a flourishing social existence, is regarded as a public policy duty. Therefore, 

economic and other activities that inevitably involve pollution of the environment or cause 

irreparable damage are forbidden.  

 

Given the above, there is an increasing appetite for environmental measures to be enforced 

legally rather than observed voluntarily. On the other hand, the O&G industry has traditionally 

been geared towards a self-regulatory sector. Therefore, the issue is how to police and 
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enforce/regulate the industry that does not wish to be regulated. Furthermore, the question 

remains that in scenarios where environmental damage occurs due to the exploration, who is 

liable and what sort of compensations are available. 

  

The way the Iranian legal system has responded to the developments of the upstream O&G 

industry is through legal decree. In the legal basis of the decree, it is provided that the NIOC 

or any of its subsidiaries/representatives are allowed to be the first contracting side. Any parties 

wishing to sign contracts with the NIOC or its representative shall go through a tender process 

or other selection criteria. In broad terms, the contracts fall into three categories. The first type 

relates to exploration stages and may stipulate alteration or exploitation for a specified time. 

The second type of contract deals with the exploitation of reservoirs that have already been 

discovered. Third, related to enhanced recovery or improved recovery, which allows for new 

technics and methods to be deployed for the harder to reach/exploit locations.481  From the 

environmental point of view to the contract, NIOC is the party that is to be sued if the parties 

fail to honour their oblations and environmental damage has occurred as a result of the project. 

Therefore, the parties must be aware of their contractual obligations, which is also contained 

in a management plan. Under such contracts, the NIOC is not allowed to benefit from any 

indemnity clauses, and it will remain legally responsible.482  Therefore it is important that any 

party wishing to proceed with tenders/dealing with NIOC is aware of the permit process and 

takes the necessary steps.483 However, the criticism under this system is that environmental 

impacts are only assessed if actual physical damage or contamination has taken place. This 

method of consequentialism does not consider sustainability concerns as it requires 

compliance. Therefore, defilements of terms under the project management does not amount 

to violation and may not carry any liability. A similar approach was adopted in the Iranian Buy-

back contracts. With the new reports and environmental trends, there is attention currently 

witnessed in the conduct of project operators. This research concludes that the changes under 

the decree allow the contract drafters in the upstream O&G industry in Iran to include new 

terms. It is most probable that such new terms will affect the project operator, for instance, 

underperformance bonds and a greater emphasis on compliance with the environmental impact 

management plan. There are two challenges: a) the absence of legal infrastructure and 

supervision by the Department of the Environment over indirect impacts. B) organisations that 
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need to be consulted concerning assessment and management of social impacts are not named 

in the decision of the Supreme Environment Protection Council. Challenges associated with 

the future of sustainable O&G exploration remains to be answered. In turn, this provides 

opportunities for further research as the industry has been faced with extreme criticisms and 

blamed for the current state of the environment.   

 

3.6.2 Environmental advocates 

Like any other represented interests, this thesis’s position is that the Earth also needs a 

dedicated advocate capable of legally protecting the environment regardless of jurisdiction and 

legal bureaucracy. The environmental advocate (EA) may represent this position. It is argued 

that the EA ought to be given the powers to make a proper representation to preserve and 

sustain the environment. Currently, those who claim they are advocates quite often enjoy the 

political spotlight rather than making a change. The environment is used as a political tool 

rather than a problem that requires solving. 

 

Furthermore, business and commerce have maintained their approach and outlook. Shareholder 

short-termism, as promoted by the current capitalist systems, still prefer profit above all other 

considerations. However, there has been some change which ought to be acknowledged. The 

ever-mounting public and social pressure resulted in the need for ESG (environmental, social 

and governance) risks being considered, essentially implying a change of attitude that the 

investor should be more responsible and only invest in green initiatives. This is primarily 

because the developing policy for most capitalist countries has been to put profit before all 

else. This position, however, has been seriously challenged with the emergence of widespread 

climate change-related disasters and the rising demand of climate crises advocates such as 

Extension Rebellion. From the perspective of a wide and international community stance, the 

Paris Agreement484 and the 2030 Agenda for Sustainable Development are most notable.485 

Although the aforementioned are seen as milestones as the EA assesses the international 

mobilisation of efforts and policy to reduce the negative environmental impact, they are not 

totally binding. They suffer from a lack of enforcement mechanisms. For instance, the USA 
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decided to exit the agreement with a change of governing administration. It is therefore easy to 

point and criticise the UN, EU, and other major policymakers in the environmental context, 

however, the support and advocacies for the environment could be seen in the change of 

attitude of investors supporting major projects. Organisations such as the Economic Co-

operation and Development (OECD) and other noteworthy institutional investors have been 

calling for the global investment to take environmental, social and governance (ESG) risks in 

contemplation before, during and after the project lifecycles.486  In the words of Rachel Owens, 

Head of EU Advocacy at Global Witness, “… the start of changing tide in investors taking 

responsibilities for the impact of their financing on people on plant… but too many in the 

financial sector still put profit above people and planet – others must take the example set by 

the Investor Alliance for Human Rights and follow suit.” 487     

 

In the wider global level, the protection of the environment from the investor point of view has 

been through the bilateral investment treaties (BIT). This has made it possible for countries to 

exercise their position on the protection of environment using BIT, in such a way that the 

investor is assured that only such activates that have been deemed to be environmentally safe 

from host state are permitted. BIT, however, could be seen as a fading concept. Critics of BIT 

suggest that stabilisation clauses have a much better chance of influencing investor behaviour, 

impacting and encouraging efficiency.488 Moreover, it is recommended that BIT are often 

found to be hindering rather than facilitating, which has a significant impact on efficiency.489 

This is particularly acute when the question of protecting the environment is put forward. There 

is likely little incentive to pursue non-commercial targets when the procedure is inefficient. 

Nonetheless, whether the protection is offered by a supranational institution or a national one, 

there is an increasing demand for project finance to reduce its negative impact on the 

environment. The question remains whether public demand and opinion can make any 

difference, or should it be that the legislator steps in and enforces strict rules ensuring the 

preservation of the environment. This could be shaped by environmental change and litigation 
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or even rising non-disclosure requirements or prescribing a sort of fundamental rights such as 

human rights for the protection of the environment. 

 

3.6.3 The Islamic stance 

When Islamic finance is compared with western finance in environmental protection, there are 

noticeable differences. In its strict observation, the position of Islamic finance is that if the 

environment is put to risk by the adverse impact of a commercial endure resulting from an 

activity, then such activity is not permitted and is haram. By observing the Quran, many signs 

of the interaction of the environment and society can be deduced. For example, it is mentioned 

that it is God’s blessing that brings the winds, and in the interpretation of this verse, scholars 

have mentioned the environment. Hence, it is made a strong case that the environment is the 

foundation that all other activities depend on. If there is no blessing, there is little chance of 

success. Once the importance of safeguarding the environment is realised, the formula to the 

right Islamic finance structure behind O&G upstream projects may also be reconsidered. The 

Quran, as the principal authority of the Islamic faith, includes behavioural guidance and rules 

to ensure the preservation of the earth. The following verses from the Quran are a testament of 

the importance of the environment within this holy book: 

• “Allah is He Who raised up the heavens without any pillars that you can see. Then He 

settled Himself on the Throne, and constrained the sun and the moon; each one pursues 

its course during an appointed term. He regulates it all and explains the Signs in detail, 

that you may have firm belief in the meeting with your Lord. He it is Who spread out 

the Earth and made thereon firmly fixed mountains and rivers, and of fruits of every 

kind He has made pairs. He causes the night to cover the day. In all this, verily, are 

signs for a people who reflect.” 490 

• “Then We appointed you stewards in the earth after them, to see how you would 

behave.”491 

•  “And the earth We have spread out, set thereon mountain firm and immovable; and 

produced therein all kinds of things in due balance.” 492 

•  “We made from water every living thing”. 493 

 
490 The Holy Quran - Soorah Ra’ad (2:3) 
491 The Holy Quran - Soorah Al-A’raf (7:74)	
492 The Holy Quran - Soorah Mizan (15:19) 
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•  “It is He who has made the sea subject, that ye may eat thereof flesh that is fresh and 

tender”. 494 

• “There is not a moving creature on earth, or a bird that flies with its wings, but they 

are communities like you (humans). We have neglected nothing in the Book; then unto 

their Lord they shall (all) be gathered).” 495 

• “And He caused rain to descend on you from heaven to clean you therewith.” 496 

• “Make not mischief on the earth.” 497 

•  “Mischief has appeared on land and sea because of (the need) that the hands of men 

have earned, that (God) may give them a taste of some of their deeds: in order that they 

may turn back (from evil).” 498 

 

Given the above, many Islamic scholars have attempted to interpret and reflect on the 

importance of the environment. Such attempts utilise Quran, the Tradition (Sunnah), 

Consensus (Ijma’), and Readon (Aghl).  What is common understanding is that God has created 

humanity to reside on Earth for a limited period of life. All features surrounding them are only 

lent to them; humankind is not the owner and is only the borrower. Thus, men ought to care 

and act as trustees of earth, avoiding squander and dissipation.  

 
3.7 Research Gap 
 

3.7.1 IPF in Upstream Oil and Gas Projects: Opportunities and Challenges 

This chapter attempted to bring to the reader’s attention the need for O&G contracts and how 

finance and party autonomy have helped shape such agreements. Such developments have 

illustrated the striking interests and conflicting agendas, which has led to the expansion 

witnessed in today’s upstream O&G sector. This has also explained why so many different 

dispute resolution institutions and commercial courts (and in some instanced the highest courts 

of the land) had to be involved. All the above analysis should indicate why is there such an 

urgent need to have this comprehensive review of the industry and fill the gaps with concepts 

which may be tried and tested.  
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Therefore, the theoretical framework is developed with the appreciation of the complexities 

involved in the upstream O&G projects financed through western finance and Islamic finance. 

This research has aimed to elaborate on the aforementioned types of finance within the 

upstream O&G using the available contracts utilised within the industry. A conceptual 

framework of the TEFCEL model was introduced with reference to the case study of the Iranian 

O&G industry to check the conceptual framework. 

 
On the other hand, different reasons for the non-performance of contractual obligations have 

also been discussed. Additionally, evidence was presented that no two projects are the same. 

For instance, the pricing of the final extracted product. In O&G contracts, it is common for the 

prices to be fixed according to a set formula. This implies that the project company is captured 

in a deal where he cannot control much. However, if she tried to sell 8p output in what has 

become a 2p market, before long, the purchaser will try and find a way out of the deal. The 

following statements are typical justifications provided by those wishing to exit a contractual 

agreement which includes (disingenuous) “we didn’t understand what the deal was about” 

(mysterious) “the contract was only because you bribed our government” (reasonable) “we 

can’t take the output because a hurricane blew away our transmission gird” (defence at law) 

“we are broke, we can’t pay and the court says you can’t make us” (equity) “it’s unfair to make 

us pay this much over the market. 499    

 

Further research gap has been identified in the other measures capable of hampering the 

contractual relationships beyond the negotiation of the parties and include environmental 

concerns. The twenty-first century has seen a rise of NGOs as custodians of the environment. 

The effects have been far reached. Most financial lenders now must confirm the rules set out 

under World Bank or other similar institutions when the investment is concerned with 

environmental emissions and fossil fuels.  

 

Moreover, different legal jurisdictions mean that contracts that utilise more than one legal 

system require constant readjustment until the optimum position is reached.  In other words, in 

mixed-based jurisdictions where the faith may be different from the origins of the governing 

law, more effort is required to truly provide a comparative legal analysis. The point, in 

 
499 Fletcher, P., ‘Rules for negotiating project finance deals’, (2005) 24 Int’l Fin. L. Rev. 37 pg 2 
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particular, relates to jurisdictions where common law and Islamic law can be seen in a single 

contract. The modern globalised world is yet subject to national legal jurisdictions. The 

concerned legal jurisdictions with this research are Common law, Civil or a mix of 

aforementioned enforced within Islamic Sharia law. However, as a result of globalisations, 

legal jurisdiction are not tied geographically. UAE is Civil law, and Malaysia is Common law. 

However both countries are predominantly of the Islamic faith. They are both examples of 

Sharia and Western law working together. On the other side, Texas USA has allowed Islamic 

law to be enforced.500 The UK has come up with think tanks to facilitate and support Islamic 

finance to keep London one of the most desired financial capitals of the world.501    

 

The thesis has also attempted to justify the need for the concept of risk-sharing. This has been 

done by comparing different risk management methods in Western finance and Islamic finance 

and locating the commonality in the two systems in risk sharing. Therefore, the reason why 

Islamic law is secure and beneficial relates to its ability to reduce risk and promote social and 

environmental justice and fairness. 

 

Furthermore, Islamic sharia law, particularly the laws governing the financial ordeal and 

transactions, has been used in Western legal jurisdictions. Ultimately there is a risk of return 

for any project finance in the upstream O&G industry. As a process of industry development, 

project finance tools have been able to deal, to some extent, with the risk. For example, with 

its routes in strong enforcement of contractual obligations, Western finance presently takes 

over most of the available finance in the O&G industry. Islamic finance is expected to grow 

significantly in the coming years. Islamic finance is rooted in trust and shared gains and losses. 

Some have argued that it is because of the transfer of wealth from the wealthy to the less 

fortunate of society that only such finance is allowed. Similarly, the prohibition of gharar deals 

with the avoidance of uncertainty. As mentioned earlier in this chapter, Riba is also prohibited, 

which eliminates profit from the intrinsic value of money in itself. Money does not make 

money, instead, it is the success of actual commercial dealing that allows the investor to gain 

from his wealth. In such a structure, there is no room for taking of security over assets, what is 
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available is for the legal transfer of title to secure the investment. The consequence is that there 

will be a solid due diligence before the finance is promised, as the risk of collateral’s dimension 

in value is born by the financer.  

 

Furthermore, another gap identified within this thesis relates to the importance of Regulation. 

It is very important to regulate – or have an oversight – over the energy industry, especially the 

oil and gas. In previous chapters, the importance of O&G to growth, prosperity and security 

has been well elaborated. This is why the industry conducts itself in a way to avoid any sudden 

shock that could affect the Supply and Demand factors. There have been two major shocks on 

the petroleum industry in recent times. The 1973 Arab-Israeli war and the Revelation of 1979 

of the Islamic Republic of Iran.502 In addition to unforeseen shocks, exploration and production 

of O&G fields requires a constant balancing act between the host states, the IOCs and consumer 

states.503 To such ends, on the side of the producing countries, the Organisation of Petroleum 

Exporting Countries was created in 1960, with its first five original members being Iran, Iraq, 

Kuwait, Saudi Arabia and Venezuela, followed by Qatar and Indonesia in 1961, Libya in 1962, 

UAE 1967504, Algeria in 1969, Nigeria in 1971, Ecuador 1973, Gabon in 1975505 and Angola 

in 2007.506 Countries with a significant part of their budget and the consequent government 

expenditure from oil revenues can find it challenging to manage oil revenue shocks. In the case 

of Iran, 60% of the government revenues, 90% of export revenues and 90% of foreign exchange 

revenues are from the sale of O&G.507 A research concluded that Iranian government 

expenditure suffers significantly from oil revenue shocks.508 The O&G rich country, since its 

revolution 40 years ago, has not had unfettered access to the international hydrochronic market. 

It seems that international sanctions have always been a significant element of concern for 

Iranian O&G policymakers. For instance, before the infamous P5+1 deal was signed between 

Iran and the international community, the EU had been targeting the Iranian O&G industry by 

prohibiting ‘new investment, technical assistance and transfers of technologies, equipment and 

services related to these areas, in particular related to refining, liquefaction and liquid natural 

gas (LNG) technology.  The principal reason for supporting sanctions against Iran was to deter 
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Iran from nuclear technological development. Whilst there is no supporting evidence, Iran was 

suspected of developing nuclear weapons. Iran, under the deal, agreed to dismantle all 

capabilities and surrender its enriched uranium. However, with the benefit of hindsight in 2019, 

it was reported that Iran has not been able to achieve what she had bargained for under the deal. 

Whilst there are Nemours repots of Iran holding to its obligations under the deal, the West has 

not done its part. In fact, the US policy towards Iran has significantly changed. It seems to be 

a deja vu, as the US foreign policy has been shifted to rally the world to unite against Iran, 

impose new sanctions, and terminate the P5+1 deal.509 The principal reason for this has been 

suggested that Iran military spending ought to be reduced. However, in a research in 2010 from 

5 O&G producing countries, where the focus was on sanctions and impacts on military 

spending, the author suggests that “Attempts to limit defence spending by tinkering with a 

procedure of oil revenues are likely to fail”.510  Furthermore, it is suggested that Iran has two 

broad types of expenditure, current and capital. The current expenditure deals with the 

government administration tasks and capital expenditures aim to expand the current spending 

further. 511 When O&G revenues are up, the government spending is up. When there is a shock 

and revenues drop, the government can’t reduce its expenditure, resulting in a significant 

budget deficit. Figure 11 provides an historical account of the Iranian governments share of oil 

revenues, current and capital expenditures between 1965 and 2007.   

 
Figure 11: Iranian share of oil revenues, current and capital expenditures between 1965-2007.512 

 
Whilst there is evidence of a budget deficit, there is no evidence that supports the sanctions 

have impacted the Iranian government’s social function.513 This is suggested to because global 

O&G prices are determined beyond the Iranian control, even in a hostile sanction environment. 
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If there is commercial viability to be gained from purchasing Iranian O&G, it is more likely 

that the purchase will go through.514 Thus, the level of O&G production in Iran depends on the 

amount of investment attributed to a particular project, which could domestic or foreign.515 

 

3.7.2 IIPF in Upstream Oil and Gas Projects: Opportunities and Challenges 

The clear advantage of Islamic finance was realised after the 2008 financial crisis. This was 

primarily due to the Sharia principles, which limit the exposure of systemic risk and potential 

liquidity shortages. However, it is suggested that the principles alone do not safeguard Islamic 

financial institutions from the downturn in the real economy and that there is a need to manage 

legal risk and Sharia compliance risk. Thus, a comprehensive and effective legal framework is 

necessary and a key component for a sound and stable Islamic finance system, which in turn 

ensures the enforceability of contractual agreements and an effective legal process for the 

settlement of disputes.516 Furthermore, it is suggested that in order to achieve equitable 

distribution and circulation of wealth, it is important to aim for social justice. Social justice 

norms are therefore applicable via Shariah compliant investment opportunities.517 As can be 

seen, similar arguments have been raised as others have attempted to locate the panacea in 

financing real economic activities that help prevent the excessive expansion of debt518 and 

move the economy from a debt-based to a risk-sharing economy.519 A close examination of 

Islamic modes of finance reveals that they keep finance tied to actual economic activity. Islamic 

modes of profit and loss-sharing share this characteristic, whether through Partnership 

(musharakah), agency (mudarabah), trade based contracts such as deferred payment mark-up 

sales (murabahah), the sale of goods to be manufactured (istisna), or forward sales (salam).520 

Whilst, the aforementioned have been discussed in detail in the proceedings section, it is 

valuable to refer to the global report on Islamic finance, which indicates that there exists 

empirical evidence that Islamic finance contributes positively to growth, and the literature 

argues that there is a large potential for shariah finance products to play a role in this growth. 

This suggests that the litmus test of the usefulness of Islamic banking would be its ability to 
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induce growth and reduce poverty through its chief characteristics.521 This indicates that risk 

sharing is deeply enshrined in Islamic finance. Moreover, justice demands that resources be 

employed in a manner that benefits the whole of society and is accompanied by an underlying 

productive economic activity that generates real wealth.522  

 

Given the above, it did not come as a shock when Islamic financial institutions introduced the 

Islamic way of public funding, which some refer to as Islamic bonds, the Sukuk. The principle 

difference between Sukuk and conventional bonds is that Sukuk is not based on debt 

contracts.523 The opportunities that the Islamic Sukuk has introduced have arrived a long way 

since the early days of its reveal, where the AAOIFI issued the Standard for Investment Sukuk 

that provided for the 14 eligible asset classes, including ijara agreements, istisna’a agreements 

to fund construction, Murabaha agreements to fund the acquisition of assets on a cost-plus 

basis, and musharaka or mudaraba agreements to support participation in a business or 

investment activity.” 524 Nowadays, Sukuk has been suggested to provide ever more sustainable 

opportunities than other finance methods, as evidenced from the Islamic Bank Development.525 

The proceeding section offers a critical account of several noticeable projects that have 

benefitted from Western and Islamic finance working together. Further, in analysing these 

projects, it is argued that the principal difference for the Western financier is the increased risk 

in relation to retention of title and not receiving early returns in its investments.   

 

In contrast, there have been various challenges that have been associated with Islamic finance, 

in particular problems are highlighted when Islamic and Western financiers wish to co-sponsor 

a project.526 Although the list below is not conclusive of such issues, there are a few important 

ones that have been analysed under this thesis.  

1) Sharia board decision making may be unpredictable and subjective; 

2) Lack of existence of an overreaching regulatory body for the Islamic finance industry 

 
521 ibid pg 67 
522 ibid pg 58 
523 ibid pg 77 
524 Alexander, A. J., ‘Shifting title and risk: Islamic project finance with western partners’, (2010) 32 Mich. J. Int’l L. 571  pg 
600 
525 Islamic Bank Development, ‘Sustainable Sukuk instruments’ https://media-
exp1.licdn.com/dms/document/C4E1FAQGvro2mwnYxyQ/feedshare-document-pdf-
analyzed/0/1607256518000?e=1608195600&v=beta&t=opm8bOnSplyG98uweOMF-If9D2BYJpBGHR6BSqi9Ud0 
[Accessed 20/11/2021] 
526 Another potential source of problems stems from the inapplicability of Sharia in a choice of law clause. See McMillen, 
M. J., ‘Asset securitization sukuk and Islamic capital markets: structural issues in these formative years’ (2007) 24 Wis. Int’l 
LJ 703 See further the case of Shamil Bank of Bahrain EC Beximco Pharmaceuaticals Ltd [2004]; see also Robin 
Wiggelsworth, Court Concession Raises Islamic Finance Risk, Fin Time Mar 25, 2010  
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3) The requirement for retention of title under Islamic finance principles and the 

requirement of security interest over the same asset for the Western financier 

4) Risk-sharing for the Islamic lender and risk aversion for the Western lender. 

 

Potential Regulatory Issues in Islamic Finance 

The first two problems referred to above present similar issues. Hence, they have been 

categorised under the regulatory issues label. This is because Islamic financial packages are 

introduced by the institution offering such packages to the wider market. Thus, a fatwa is only 

issued in relation to a single package and serves for a specific instance raised. This has caused 

significant uncertainty, especially because other scholars or organisations may deem an already 

authorised product incompatible with Islamic finance. 527 In order to deal with the oversight 

issues involved with Islamic finance, the industry has gradually shifted in its development. 

Examples include the Accounting and Auditing Organisation for Islamic Financial Institutions 

(AAOIFIF) based in Bahrain, the International Islamic Financial Market (IIFM), the Liquidity 

Management Centre (LMC) and the International Islamic Rating Agency (IIRA). However, a 

lack of universally applicable rules still exists across the industry. 528 Furthermore, there have 

been cases where activities of Islamic institutions have arguably been counter effective. For 

instance, the AAOIFIF, with collaboration with a well-respected scholar 529 in the field, has 

claimed that as many as 85% of Sukuk issued were not Sharia compliant since a repurchase 

agreement had been used.530 Therefore, it is suggested that such decisions have often resulted 

in uncertainty within the industry. There is no single forum where such uncertainties could be 

addressed and resolved. These problems have resulted in urgent calls from scholars to call for 

uniform standards, which have remained to be seen. 531    

 

Retention of Title and Risk Aversion 

In IIPF, the Islamic financier will have a hold over the title of the SPV; thus, in case of debt 

not being paid, the lender can sell part or all of the assets of the SPV in order to settle the 
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debt.532 In Western finance, the lender will hold security over the assets of the SPV, and in case 

of debt, the security interest gives the lender the right to “possess and/or sell” the assets of the 

SPV. Consequentially it has been suggested that the outcome is similar for the lenders of both 

industries in practical terms.533 However, the complexity is in the fact that it is common for 

O&G industries that a project has more than one lender.534 Thus, how co-financing projects 

have been able to take place demanded innovation and division of the project. For instance, the 

Islamic financed part will have its own division and separated assets from the rest of the 

project.535 It must be stressed that the Islamic financier may seem to take more risk on board 

due to its requirement to hold the title of the SPV assets. However, the financier’s risk is 

justified under the Islamic principle of risk-sharing. Therefore, it is the notion of retention of 

title that holds the Islamic lender and the borrower tied to a contract, requiring mutual 

participation of parties concerned, promoting a prudent practice. As such, while different 

structures and applications are sought under Islamic finance, retention of title is a common 

element between different Islamic structures. 

 

Payments and Returns on investment 

As mentioned in the previous section, parties have faced issues in particular when there is an 

attempt to bring Western and Islamic finance to be utilised in the same project. In particular, 

there is a culture of receiving advanced rent/payment in the Western finance model, designed 

to make IPFs more attractive to the Western financial industry. However, to create advanced 

payments before the project has come into existence is challenging under sharia, as no return 

could be gained form an asset that is not yet in existence.536  Nonetheless, this problem has not 

halted the cooperation of the two types of financial mechanisms. The evidence is in the projects 

already in existence, whether the project has been defined as dual trench or multi-trench.537  

 

Legal framework 

 
532 see John Inglis & Nadim Khan, Must Try Harder, Project Fin., Oct 2004 (describing how in the event of a total loss, Islamic 
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535 Susan Traill, Blending Islam, Project Fin., Sept 2005 (discussing projects funded by both Sharia-complaint financing and 
Western financing) 
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The last challenge in the IIPF industry, which is considered under this research gap, is the legal 

framework that has enabled Islamic finance to be utilised. This challenge has also turned into 

opportunities in some jurisdictions that have realised the massive potential that Islamic finance 

has and can offer to the broader financial markets. As such, the role of Islamic finance in the 

UK is considered. Under English law, there has been a recognition of Islamic law as early as 

1980.538 To illustrate, the most significant step that the UK financial markets have taken in 

welcoming Islamic finance could be seen in the field of fiscal/tax and legislative changes. 

Therefore, a notable example is a legislative change that the English law has introduced to 

create a fair playing field for the operation of Islamic finance, making Islamic finance more 

attractive. For instance, the retention of title requirements under the Islamic finance rules could 

result in double taxation had it not been for the changes to the legislation. Another notable 

example is the Islamic Murabaha structured property purchase arrangements that would have 

resulted in double Stamp Duty Tax had changed not been made to the law. 539 Whilst the scope 

of all the English law changes is beyond this thesis, it is important to direct the reader to follow 

English law legislative enactments which welcomed Islamic finance, the Finance Act 2003, 

2005, 2006 and 2007. Further, the UK has shown interest to lead the way for other non-Islamic 

countries in support of Islamic finance, as could be seen with the deposit protection measures 

as introduced by the FSA (The UK banking regulatory body) under which the banks are 

required to guarantee an amount of the customer’s deposit with the bank, however, under 

sharia principle, the customer and the financial institution ought to share the risk of the 

financial venture. This requirement was dealt with by a legal entitle of customers repayment of 

their deposits, however, providing an option to opt ought of the deposit protection scheme. 540 

The outcome of the UK’s desire to become the Islamic finance hub of the Western world has 

paved the way for the London Stock Exchange (LSE) to become the “premier listing venue for 

Sharia compliant products globally, worth over £5 billion”. 541 In contrast to the UK, the US 

regulatory framework has had a cold reception for Islamic finance. The routes of US Islamic 

finance could be seen in the LARIBA Islamic finance organisation established in 1987. 542 

 

 
538 Michael Ainley Et Al., Financial Services Authority, Islamic Finance in the UK: Regulations and Challenges (2007) 
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3.7.3 Commonalities of IIPF and IPF 

In financing major O&G projects, parties generally have a good background over the practice. 

In particular, it is argued that in O&G project finance, it is the law that follows practice. This 

in turn conveys that practice is built up around party desires. In other words, party autonomy 

has shaped the development of O&G project finance. To clarify, in the O&G industry, 

financing has developed around a multitude of different contracts. In essence, the practical 

implications are that the investor hopes to keep the principal investment safe and to be rewarded 

with which he has bargained. In contrast, the project owner is more concerned with the timely 

development of the project rather than the protection of the investment. The developer 

company wants to be assured that he would have access to a steady stream of available finance 

to be able to deliver according to the project plans and budget. International project financing 

has been suggested to be characterised with complexities that bring about all the 

aforementioned parties into a legal relationship, in the pursuit of commercial realities. When 

this industry is studied, the context's change and development ought to be noted. The world is 

much more globalised since the foundation years of project finance. The advance of technical, 

technological, economical, financial, fiscal, commercial, contractual, environmental and legal 

fields has led to more specific and tailor-made structures in the upstream O&G industry. 

However, to further progress this research, a reference should be made to the context 

surrounding the industry’s arrival at its current shape.  Therefore, in broad terms, the Common 

law and Civil law jurisdictions have somewhat developed the “Western Finance (or 

Conventional Finance)”, based on the principles of interest, speculation, and risk 

mitigation/manipulation. In recent decades, this finance mechanism has faced rival Islamic 

finance, based on the principles of prohibition of interest543 and speculation, in addition to risk 

sharing in rewards and losses. It must be noted that these structures have been utilised beyond 

the geographical location of the national legal jurisdiction, as was the case of English Common 

law being practised from Canada to India and Islamic Finance being used in Texas, United 

States of America. It is suggested that Islamic finance and Common law544 share some 

similarities. Islamic finance is an ever-expanding body of law, and it is supported by a judicial 

interpretation that helps with the development.545   

 
543 See the verse from the Holy Quran (2:275) “Allah has allowed trading and forbidden riba”. This verse is one of the bases 
of Islamic finance. 
544 In Common law, especially English law the principle of precedent is well established. 
545 Alexander, A. J., ‘Shifting title and risk: Islamic project finance with western partners’, (2010) 32 Mich. J. Int’l L. 571 pg 
577	
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The complex question that ought to be answered before one thinks about embarking on a mixed 

financed project is “How do you get security interest under the Sharia with respect to a given 

type of collateral? What is the nature of the security interest? What degree of certainty can we 

have with respect to any given security interest? What is necessary to retain that security 

interest? How is the security interest enforced? What are the respective rights and 

responsibilities of each of the parties involved? Why was a given element present? Why was 

is structured as suggested? What if the facts changed in this way or that way? What is the 

Islamic equivalent of a given Western element, if any, and vice versa? Would a different 

procedure or technique under the Sharia better serve the requirements of the project 

participants?” 546 While it seems daunting that such questions ought to be considered before a 

project developer may consider its financial source, it appears that many have considered it 

worthy. For instance, in the use of Islamic finance in the non-Islamic world it has been 

mentioned that Islamic finance “provides an alternative to traditional borrowing and allows the 

issuer to take advantage of a largely untapped resource, liquidity in the Islamic world.” 547  

The following sections refer to a few notable projects concerning the use of Islamic finance 

in non-Islamic jurisdictions.   

 

When introduced, the East Cameron Gas Company Sukuk offering created a very exciting 

alternative to the traditional way of utilising public funds to finance O&G projects in the US. 

This Texas-based company raised US $165.7 million through Sukuk offering to finance capital 

and operating costs associated with drilling and operating wells in the Gulf of Mexico off the 

coast of Louisiana using contracts where Louisiana law governed the property underlying the 

Sukuk.548 This meant that investors were contractually assured that the originator had made an 

undertaking to buy back the assets on either a scheduled or early redemption basis. This also 

made the transaction complaint to Islamic principles that Sukuk ought to be Asset-based, which 

depended upon the credit of the issuer. Furthermore, the interest payments were defined as 

royalty interest paid to an SPV that issued the Sukuk. The repayments to the investors were 

distributed from the share of production free of the costs associated with the O&G operation. 

Therefore, if East Cameron produced enough O&G to generate a profit, this royalty interest 
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would entitle the SPV to a percentage of the profit, which the SPV would then distribute to the 

Sukuk holders. In this project, the SPV takes no part in the drilling or production activities, and 

it only holds a non-working interest that entitles it to a portion of the stream of income 

generated by the sale of production. The mudaraba-musharak arrangement demonstrated how 

Islamic lenders could retain the title through shared ownership in a type of partnership 

arrangement. Istinsa-ijara can work on its own or alongside Western tranches of debt, and 

allows for the Islamic lender to commission construction, retain title, and lease the assets back 

to the SPV or the project’s owners.” 549 In the end, Sharia compliance again focused on 

retaining title in some of the assets underlying the project. Once this was achieved, the investors 

shared in the project risk and received rentals on the project’s production instead of interest 

payments. 550 

 

This project demonstrated how Islamic risk sharing was made possible in the US jurisdiction 

as it was the Islamic investors who bore the risk associated with the project. Such risks include 

insufficient O&G reserves to support the Sukuk issuance, a natural disaster that could impact 

production or price risk.551 East Cameron was a high-risk project with a CCC+ credit rating 

that ultimately defaulted and Although it was considered a modest size deal for the O&G 

industry, it could be replicated on a much larger scale. It paved the way for the future, assuming 

there is sufficient interest on the part of investors of both Muslim and non-Muslim jurisdictions.   

 

Other notable projects analysed under this research do not directly concern the use of Islamic 

finance in the O&G context. However, they are relevant since Islamic finance is used in non-

Islamic jurisdictions in such projects. For instance, the Utility Power Project involved three 

banks (1 was an admin bank) and an engineering, procurement, and contraction contractor. The 

contract was classified as an EPC contract, and the agreed length was two years of contraction 

and five years of the repayment period. While this project involved Islamic finance at its core, 

the participating parties, governing law and jurisdiction were not of Islamic background. 

Another exciting project was the Truman Park & Maconda Park Apartments, Istinsa’a-Ijara 

Financing. This project demonstrated the tensions that exist between ownership and risk in 

Islamic finance. As mentioned earlier, it is a condition of Islamic finance that the lender has an 

ownership over the investment. Thus, in this project the lender who had acquired the ownership 
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of the land received more than what he had bargained for. Thus, the ownership of land meant 

that environmental liability was passed to him under US law. The implications were that the 

Islamic investor shared the risk of the project, and ownership of the project site meant that 

under US law, the Islamic investor retained responsibility for environmental liability, condition 

of the sites themselves, and the tax payments. 552 

 

Given the above, it is evident that Islamic finance does carry significant risk on behalf of the 

Islamic investor, in comparison to conventional Western finance, where the title and ownership 

are not passed to the lender. For such a market to be attractive, it is, therefore, necessary that 

the method of quantification of risk is introduced so that the investors are aware of the risk they 

are taking on. This suggests that the basis of the cost of borrowing plays a significant role in 

IIPF, which is commonly based on LIBOR. The forward method of calculation of LIBOR 

furnishes the rules of Islamic finance law, under which the certainty of the cost of borrowing 

is necessary. There are many arguments on the calculation method used in the cost of LIBOR. 

Some suggest that it is a cartel of bankers benefiting from an internal arrangement upon 

themselves. Such arguments are buttressed using the financial crises of 2008 to support their 

position. In contrast, however, a lack of available alternatives to LIBOR seems to exist. Further, 

in the legal context, the IPF and IIPF contracts require clauses that deal with the cost associated 

with the contract. The question would be that what is the true value in return for the liquid 

investment. The LIBOR has been seen as a branch mark that the legal industry has been using, 

and lawyers have been drafting clauses that deal with the particularities. Contractual terms 

ensure that the cost is reflected in different stages, the circumstances of changes in the cost, 

whether it is a temporary suspension of the LIBOR or force majeure or frustration. These 

contractual tools have also been used in IIPF, as LIBOR’s calculation is forward. However, 

there are decisions to bring about the demise of the LIBOR. The birth of SONYA will follow 

that. This has created negotiations and considerations to be taken by the financial industry. 

There are various arguments in the legal sector debating the use of SONYA.553 However, it 

remains to be seen whether IIPF would embrace SONYA. 

 

3.7.4 Differences of IIPF and IPF 
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While significant differences exist between IIPF and IPF, the fundamental differentiating 

element between Islamic and Western finance is the religious aspect of Islamic finance. As 

described, IIPF are only available if concerned activity is allowed in Sharia as Islamic finance 

finds its routes in primary Quran, and the Islamic Figh. In simple terms, the Quran is regarded 

as the divine source of legislation, whilst the figh is the jurisprudence, developing through 

years of scholarly debates, depending on specific Islamic schools of thought. Thus, what 

separates Western finance from Islamic finance is that theology does not take any place in 

Western finance; however, in the later finance type Sharia is concerned with the financial 

marketplace.554 Furthermore, Western finance is often structured, organised and 

institutionalised. In contrast, Islamic finance is not contained in a collected body of rules and 

regulations. This comes as an advantage for Western finance as the governing rules provide 

certainty and contractual confidence, whereas in Islamic finance often rules are piecemeal and 

scattered. As described, it was an established practice that commerce and finance ought to be 

separated from religion and ethics. The revival of Islamic finance could be seen otherwise. This 

is due to Islamic jurisprudence, “deducing and applying the principles and injunctions of 

Sharia, and the injunctions of Sharia, and the sum total of the deductions by particular 

jurists”.555  Moreover, it is essential to note the differences within the Islamic school of thought 

and jurisprudential understanding. Nonetheless, the commonalities outweigh the difference. 

For instance, the justification of the total ban on interests, all Muslims are united and have the 

understanding that “money itself is not considered to have any intrinsic value, and that currency 

is only a medium of exchange. Thus, one should not make money merely off the use of money.” 

similarly, when it comes to risk and uncertainty, Muslims share the prohibition of Gharar, 

“excessive uncertainty of risk”.556  

 

There also exists a notable difference between Western finance and Islamic finance from the 

risk aspect. As mentioned earlier, in Western finance and risk management, the structure is 

designed so that the party best placed to manage the risk ought to deal with it. Therefore, risks 

are categorised and divided between the parties. Given that a single party is not able to deal 

with all the risks, a management strategy by either participant is required for shifting the risk 

or insuring against it. It is suggested that transferring the risk to the party that is best placed to 
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deal with it provides an incentive for other parties to join the project and deliver more efficient 

results.557 In contrast, the only available route for the parties in Islamic finance is the risk-

sharing method. This has been extensively debated in the relevant section in this chapter.  

 

The underlying theme is that risks and uncertainties exist in any structure. However, in the field 

of O&G contracts, it has been suggested that it is the regulation and law that follows the market 

practice. This is because party autonomy has much to say when dealing with uncertainties, 

risks and conflicting philosophical approaches. In the western free-market philosophy, risk has 

been seen as an element to be dealt with. However, in the eastern and most predominantly 

Muslim countries, risk is shared between the concerned parties. This preface sets the footing 

for the main theme of this research, which is a comparison of traditional finance versus Islamic 

finance, within the context of this research. 

 
3.8 Conclusion  
 
The discussion in this chapter is grounded upon the encounter of English Common law and 

Islamic law, and it covers the literature on how risk is perceived, dealt with and managed in 

international project finance. In conclusion, this chapter offers a critical discussion concerning 

the English Common law and Islamic law, emphasising a comparative analysis of English law 

and Iranian law in the context of the upstream O&G industry. 

 

In order to narrow the focus of the literature, risk in the upstream sector of the O&G industry 

was systematically reviewed by covering assumption of risks, avoidance of risks, transfer of 

risks, mitigation of risks, allocation of risks and risk-sharing. Following the risk review, a 

critical discussion with reference to the theoretical framework of this thesis concluded the risk 

sub-heading. Briefly referring to the discussion, the theory of risk in the O&G industry under 

this chapter was analysed through the traditional debt-based financed and compared with the 

Islamic approach to dealing with risk. In short, risk-sharing was identified as a suitable 

approach that is likely to host both English law and Islamic law within a given O&G Project. 

 

The subsequent section of the chapter reviewed the concept and nature of IPF and the 

characteristics, rules and principles dominating the sector. The review is followed by a 
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breakdown of typical IPF contracts agreed upon in the O&G upstream industry, namely 

Concession, Royalty-Tax, Joint Venture, Consortium, Production Sharing, Risk Service 

contracts and Build Operate and Transfer agreements. The contracts above are reviewed using 

the methodology contextualised to this thesis’s topic. This created the opportunity to initiate a 

comparative review of Islamic International Project Financing, with cross-referring to the IPF 

contracts which were introduced under the IPF section. Accordingly, the concept, nature, 

characteristics, rules and principles of IIPF were reviewed. It is noted that to ground the 

following chapters of the thesis, the IIPF contracts were introduced and reviewed broadly. 

However, the discussion was referred to the upstream O&G sector whenever possible.  

 

This chapter, having considered the literature available on IPF and IIPF relevant to the 

upstream O&G industry, is then able to review the important topic of financial sustainability 

within the sector and the environmental aspect of it. The view adopted concerning financial 

sustainability under the chapter was first to introduce the environmental aspect of the industry 

as discussed within the literature. The review is then followed by the advocacy argument in 

relation to preservation of the environment and sustainable activities. In summary, this was 

possible by using the current rules and regulations that are meant to protect and preserve the 

environment and comparing their achievements with the set objects such as Sustainable 

Development Goals (SDG). With reference to the Islamic aspect of this thesis, the chapter 

proceeded with an overview of the Islamic position and the Quranic verses addressing 

environmental concerns. The evaluation is then completed by reviewing the Islamic stance 

towards environmental rights and protection. 

 

The chapter concludes with a comparative discussion resulting from identified research gaps 

from the literature review. This is made possible by a comparative analysis which is provided 

by critically reviewing the commonalities and differences of IPF and IIPF. It is the position of 

the thesis that IPF and IIPF in the current form of practice share more commonalities than 

differences. This is due to the exposure experienced from industry practices, where IOCs and 

NOCs from different legal jurisdictions and faith systems have attempted to work together. The 

certainty and well-established rules of IPF have benefitted the IIPF. On the other hand, the 

ethics and social construct of the IIPF assists the IPF market to take more responsibility and 

execute prudential practices. This argument is buttressed using the following chapters of this 

thesis. Chapter four narrows the discussion of IPF and IIPF to the Iranian upstream industry 

and provides a context for a comparative debate between the Iranian and English experiences 
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via litigation analysis. Chapter five further explores the argument mentioned above by a critical 

discussion on opportunities and challenges for the IIPF.   
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4 Chapter Four: Analysis Case study – IPF and IIPF in the 

Upstream Oil and Gas Industry with Emphasis on Iran 
 
 
4.1 Introduction 
 
It does not come as a new argument to suggest that the world depends upon continuous energy 

supply. Since the twentieth century, such has been the status quo, particularly the global 

dependants on O&G energy. On the other hand, a glance over the current state of the worldwide 

climate provides plentiful evidence associated with the climate crises, raising global 

temperatures and catastrophic damages to the global air, land, and oceanic environment. 

However, the production of O&G continues, save as to limitations placed on such activities in 

certain jurisdictions. Notwithstanding other reasons, the prevention of market ‘shocks’ which 

may disrupt the ordinary way of life in the twenty-first century is one of the main reasons for 

the continued production of O&G products, whilst the harm associated with such activities is 

proven. To further explore such ideas, one ought to review a short history of the major effects 

and ‘shocks’ associated with production. The O&G industry shocks can extend far beyond the 

interested parties in the contract. The first energy shock that took the market by surprise was 

the Arab-Israeli War in 1973, followed by the fall of the Shah of Iran in 1979.558 It is the far-

reaching effects of the industry that has attracted the attention of scholars, practitioners, 

politicians, etc. Therefore, this area of commerce requires particular attention as legal, 

technical, economic, financial, and environmental issues have long-term consequences. Much 

of the Islamic world consists of countries where a substantial portion of the economy has 

traditionally depended on fossil fuels. The solutions have been suggested to be in the balancing 

interests of the producing countries with the IOCs and consuming countries.559  

 

The key is to facilitate retention of title and manage the finance, which for IIPF is a crucial 

factor for overall success. Traditionally IIPF would not be possible since the finance industry 

had established a precedent of the contracts transferring the title of ownership of the O&G to a 

foreign entity. To facilitate the modern IIPF contracts, the private sector introduced a new trend 

of contracts. This chapter provides a critical discussion following a brief background to current 

 
558 Duval C., et al, International petroleum exploration and exploitation agreements: legal, economic and policy aspects (2nd 
edn Barrows Company Inc 2009) at chapter 1 
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IPF and IIPF contracts. To provide such a discussion, it is of use to address the methodologic 

approach when comparing and analysing different contractual regimes. In other words, since 

IIPF finds its routes in Islamic legal systems and IPF contracts are mostly routed under the 

English legal system, a comparative analysis is provided. The methodology commonly adopted 

to study different legal systems in relation to a particular finance contract has been a 

comparative law approach. In postmodernity, such a comparison was used by the “container 

theory” termed by Ulrich Beck.560 In the field of IPF and IIPF, however, the focus has shifted 

to transnational legal practices, rules produced as a result of deals in international business. 

Such contracts are therefore not promulgated, but only supported by the state. 561 

 

The role of English common law is well established for finance, effectively in the context of 

IPF contracts. Most rules and regulations are based on English models, with some influence 

from the Far East jurisdictions such as Hong Kong, Singapore, and other common law 

jurisdictions like Ireland. Furthermore, the influence of the Common law also extends to 

jurisdictions with a more Sharia background, for instance, the UAE and Qatar. The Dubai 

International Financial Centre (DIFC) and the Qatar Financial Centre, QFC, are mainstream 

examples that were set up as offshore financial centres and operated on common law-based 

legal orders. 

 

English legal system benefits from precedent and a history of judicial reasoning. However, 

there are challenges and unanswered questions for the English courts when dealing with 

contracts that provide them jurisdiction but with the proviso that contractual terms deny them 

the choice of English law for the governing law. In particular, where the parties’ intention is 

expressly put for Islamic law to be the governing law. Islamic legal systems offer legal 

guidance depending on the relevant jurisdiction.  

 

Whilst the broader legal framework has been discussed, it is important to note the policy 

developments that the industry has produced. The O&G founding nations of the Organisation 

of Petroleum Exporting Countries (OPEC) include Iran, Iraq, Kuwait, Saudi Arabia, 

Venezuela. They were joined by Qatar 1961, Indonesia (with a suspension in its membership 

from January 2009), Libya in 1962, Abu Dhabi (later the UAE) in 1967, Algeria in 1969, 

 
560 Beck, U., What is globalization? (John Wiley & Sons 2018) 
561 Balz, K., ‘Sharia risk? How Islamic finance has transformed Islamic contract law’ (2008) Cambridge Islamic Legal 
Studies Program Harvard Law School pg 4	
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Nigeria in 197, Ecuador in 1973, Gabon from 1975 to 1994 and Angola in 2007. 562 In and 

around the decade of 1990, a considerable number of NOC’s found it beneficial for them to 

venture into what was traditionally known as the role played by the IOC. This move was a 

testament that there is much to be gained in Upstream O&G projects’ exploration and 

development stages of an Upstream O&G project563. Apart from the remuneration 

opportunities, these NOC would benefit from aligning their practices to the international best 

practices and strive to become more efficient, which would also assist them with their projects 

within their homelands. With the capable development of the host nations, the balance of 

powers made a shift. In particular, the policies of the host nations focused on sovereignty rights, 

allocation of greater powers and roles to the NIOCs manger and decision-makers, improvement 

of technology and training of the workforce within an increased sustainable framework. 564  On 

the other hand, the IOCs seemed to face ever more difficulties such as Fiscal pressures from 

the Host Country and CSR. Furthermore, access to new reserves, exploration in more difficult 

geological areas because the “easy” oil has already been taken. Political risk stemming from 

poverty, civil wars, failed governments. Intense competition from INOC (Internationalised 

National Oil Company) such as Brazil’s Petrobras, China’s three (CNPC, CNOOC and 

Sinopec), Inia’s ONGC, Petronas. 565 Additionally, the consuming countries are interested in 

the continued petroleum supply. 566 

 

Whether or not there are enough available structures and templates of the IPF contracts in 

problematic and complex industries such as the O&G sector is beyond the subject of this thesis. 

What is relevant, however, is that various models of IPF contracts exist as a formula of Foreign 

Direct Investment (FDI) such as concession agreement, PSC, Buy-back, BOT, JV, consortium 

arrangement, partnership agreement, alliance agreement and EPC, which have been 

comparatively discussed and analysed under chapter three.  

 

However, at the outset of this chapter, it is beneficial to briefly state the findings of this research 

in the context of IIPF. In summary, it should be regretfully acknowledged that IPF and IIPF 

arrangements and agreements are not comprehensively and effectively regulated in the O&G 

 
562 Duval C., et al, International petroleum exploration and exploitation agreements: legal, economic and policy aspects (2nd 
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industry. This is primarily due to the nature of such contracts, as it is market driven. O&G, as 

the primary commodity, has also brought a wave of competition amongst the neighbouring 

countries in the region. Thus, rather than focusing on comprehensive and efficient contracts, 

the focus has been put on the attractiveness of the IPF or IIPF. This has led to an established 

practise that is developed around the returns of investment rather than the overall success of a 

project. Whilst there is the scope of argument about what is meant by overall success, the 

safeguarding of the environment and the immediate community surrounding the project itself 

is a good indicator. Unfortunately, neither has been given a legal status above other duties that 

are protected via contracts in the IPF. Instead, the majority of the focus is placed on the rate of 

return. This has also led to the vast amount of the focus of research in this field to be placed on 

the rate of return. The mainstream justification behind the focus on the returns of the projects, 

is that it is measurable, identifiable and comparable. Thus, like to like projects are compared. 

Additionally, this provides for an analysis of the planning and financing stages of the contract 

with the actual production and selling of the products. The differences in the contractual rate 

of return and the actual rate of return have therefore been acting as a parameter to show the 

success of the overall project. Through their extensive negotiation and contracting stages, the 

contracting parties build a legitimate expectation of a certain amount of rate of return, the so-

called contracting rate of return. However, it is near impossible for that rate to be the actual 

rate of return once the O&G products are being sold in the international markets. The argument 

is further buttressed under the relevant contract models set out under this chapter's different 

headings. 

 

It is also beneficial to provide a background for the Iranian O&G contracts used. This is because 

of the use of Iran as a narrowed case study under this research. Therefore, the crucial point to 

bear in mind before embarking on any investigation concerning the IPF and IIPF of the Islamic 

Republic of Iran is that the Iranian legal system of postmodernity is only in its early stages. It 

has only been forty years since the revelation that introduced major structural and 

administrative mechanisms in the industry that had been developed during the Shah time. Thus, 

the so-called Iranian Islamic legal system has not had the opportunity to flourish to meet the 

challenges of present-day Islamic finance issues. In the words of Shahid Sadr, an Islamic 

finance pioneer from the Shia school is that the starting point is not an indication of the Islamic 

model itself, but it is to customise the existing models to make them Islamic complaint, and 

then in good time to develop an authentic Islamic model. 
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In particular, the starting position of the Iranian O&G contracts used to be drafted and executed 

by non-Islamic traditions. Whilst the colonial era of the Iranian O&G industry is 

acknowledged, this research is narrowed to the Iranian service-based contracts, where the 

ownership of the O&G fields remains with the Iranian state through the NIOC. Figures 12 

shows the energy consumption by type in Iran, Figure 13 illustrates an estimate of the current 

Iranian O&G consumption and a forecast of future demand. The following sections of this 

chapter provide a critical discussion of Iran’s O&G contracts. 

 
Figure 12: Total energy consumption in Iran by type. 567 

 

 
Figure 13: Iran’s primary energy demand. 568 

 
 
4.2 The Iranian Upstream Industry 
 

4.2.1 Iran Buy-back Contract 

The background of the discussion concerning the post-Iranian revolution of 1979 initiates with 

the Buy-back model. Therefore, it considers the contracts after the Islamic revolution, as seen 

in the figure below. However, the Buy-back model predates the Islamic revelation. As such, it 

was introduced by the Iranian Majlis (Parliament) and enacted in 1974. Accordingly, articles 

 
567 Bahrami, M., and Abbaszadeh, P., ‘Development a scenario-based model for Iran’s energy future’ (2016) 62 Renewable 
and Sustainable Energy Reviews 963-970 pg 964  
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44 and 45 of the Iranian constitution provide the legal framework that the Iranian natural 

resources are considered part of the public good. Per Article 153, foreign ownership of Iranian 

natural resources is prohibited.569 Thus, the impact of legislation as mentioned above meant 

that the international participation in the exploitation of Iran’s natural resources was negatively 

perceived. It is noteworthy to mention that part of the reasons behind such conservative 

legislation was that the IOC was seen as the source of the problem. In other words, years of 

unbalanced exploration distributions by the foreign entities meant that they were not welcomed 

in the upstream sector following the Iranian revelation. However, as the country succeeded in 

defending Iraq’s invasion of Iranian land lasting circa eight years, the government realised that 

there is a need for foreign intervention in the capital extensive mega project commonly in the 

O&G sector. In 1987, a new oil law was introduced, giving the responsibility of discovery and 

extraction to the NIOC. This allowed the NIOC to represent the national interest and claim its 

ownership over the resources while using the finance, expertise, technology, and other related 

services of the IOCs.570 In other words, the enactment made it possible for the NIOC to use the 

‘services’ of IOCs, the so-called ‘service contracts’. Figure 14 shows the Iranian total oil 

production and consumption between 1977 and 2010.   

 

 
Figure 14: Iranian total oil production and consumption between 1977-2010. 571 

 

The service contracts include financing NIOC, EPC contracts, and RSC oil projects. The Buy-

back contract finds its routes in the RSC. As mentioned earlier in chapter Three, the RSC 

arrangement considers the IOC as a contractor subject to the agreement with NOC. In the 

 
569 Ebrahimi S.N., and Nedoushan, S.J., ‘Foreign investment contract and overview of legal nature, features and 
characteristics’ (2018) 48(1) Law Quarterly 1-19 pg 2 
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571 Bahrami, M., and Abbaszadeh, P., ‘Development a scenario-based model for Iran’s energy future’ (2016) 62 Renewable 
and Sustainable Energy Reviews 963-970 pg 964 
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Iranian case, the responsibility is with NIOC. Thus, the IOC is remunerated from the proceeds 

of the exploration. Further, with the realisation for the need to make the Iranian O&G more 

attractive to foreign investment and activity, the country introduced the Foreign Investment 

Promotion and Protection Act (FIPPA) in 2001. 572 The way that such protection was initially 

offered to IOCs was by using Buy-back contracts. 

 

In a Buy-back contract, the ownership of the O&G remains with the host state throughout the 

project. There is only a transfer of the natural resources if the project contractor (usually an 

IOC) is promised its remuneration under the contract from the extracted O&G. Thus, the IOC 

is given the option to purchase the exploration oil at a discounted rate below the market price. 

For instance, in the contract between NIOC and Ultramar co. Ltd, Ultramar was given the 

opportunity to explore the Iranian fields at a discounted rate. This ensures that Ultramar would 

be paid in accordance with a cheaper than the market rate. However, if the exploration proved 

to be unworthy in terms of production, then such a discounted option would be seen as 

worthless, and the costs that the IOC had borne would not be recovered. 573   

 

 The uniqueness of the Iranian Buy-back is that the agreement with the IOC has clear 

definitions for the scope of work, capital cost, remuneration fee and cost recovery period.574 

Such certainty of defined elements also makes the Buy-back attractive from the Islamic Sharia 

perspective. To buttress this point, it should be reminded that from the Islamic point of view, 

it is a prerequisite that clear definitions exist for the scope, role, and prices of the contract, 

which is difficult to establish due to the nature of O&G exploration. The Buy-back contract 

enables the parties to also have future agreements on terms that remain to be identified to a 

later date once the field has been discovered and studied.575 However, most importantly, 

because of the ownership aspect, Buy-back contracts were particularly of interest in the Iranian 

Upstream industry. This was because the contract complies with the legislation governing the 

industry and O&G remains nationalised.576  

   

 
572 Ebrahimi S.N., and Nedoushan, S.J., ‘Foreign investment contract and overview of legal nature, features and 
characteristics’ (2018) 48(1) Law Quarterly 1-19 pg 7 
573 Shiravi, A. and Ebrahimi S. N., ‘Exploration and development of Iran’s oilfields through buyback’ (2006) 30(3) Natural 
resources forum 199 pg 199 
574 ibid pg 199 
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576 See for example the term of contract as translated “All the equipment used whether it is for exploration or maintenance 
are under the ownership of NIOC, apart from those vehicles and tools which have been temporarily shipped or hired”. The 
term is extracted from a Buy-back contract reported on https://www.shana.ir/news/78155/-ی-بیع اھدادرارق ینی- زگ ی اج -یا- حالصا

ترورض -یا- راکھار - لباقت  [Accessed 20/11/2021] م
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The Buy-back contract has been praised and disgraced by many in the industry. However, to 

reach the critical analysis of this contract model, the structure of Buy-back ought to be 

explored. It has been suggested that the main areas of the Buy-back contract can be divided 

into three parts. That is the expenditure associated with the project, the revenue and the 

repayment. As seen as the IOC’s contribution, the expenditure covers the capital costs, non-

capital costs, and bank charges associated with the project’s financing. In return, the IOC’s 

revenue includes operating and maintenance costs, determination of the contractual oil price, 

reaching the agreed production levels as against time. The repayment is classed as the IOCs 

cash, which is calculated according to the refund of the IOC costs with interests, its 

remuneration, and the contracted rate of return.577  

 

Accordingly, the IOC benefits hugely from Buy-back. However, there exist two main 

categories of risks. First, non-availability of O&G proceeds to cover the remuneration promised 

before the parties had entered into the contract. Second, it is related to a major risk resulting 

from higher expenditure costs that are significantly higher than previously budgeted. This 

could be due to many factors, including errors with forecasting, unforeseen events and 

unknown elements related to the field. It is noteworthy that in the Iranian context, such risks 

have not materialised in the majority of the projects.  

 

The Iranian Buy-back contract model could be classified as three generations.578 The first took 

place in the year 1994. In this type of contract, the duration of the contract starts from 

exploration, and it would conclude upon predetermined phases of completion with an agreed 

project criterion, order, expenditure limit and time. Examples of the first generation contract 

include the exploration and development of Abudhar, Sourush and Behrgansar. Interestingly, 

these contracts included terms that promoted the Iranian local content talent such as the 

utilisation of maximum Iranian capacity such as design, engineering, creation and installation 

of machinery. These contracts also included terms, ensuring transformation of knowledge, 

skills and know-how as part of the requirement for foreign contractors to participate and work 

with the NIOC. Furthermore, the contracts required a transfer of at least 30% of the project 

work to Iranian entities. The second generation of Buy-back contracts came around 2003. 

Whilst these contracts kept the original characteristics of the first generation of the Buy-back 

 
577 Ghandi, A., and Lawell, C. Y. C. L., ‘On the rate of return and risk factors to international oil companies in Iran’s Buy-
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model, the second generation took a further step in promoting and facilitating Iranian 

technology and workforce. Thus, a penalty was introduced for the IOC if they had not provided 

the 51% ownership for the Iranian counterpart.579 The third generation of these contracts went 

a step further. The NIOC could reduce the remuneration and even terminate a contract if the 

IOC did not respect the 51% requirement for the Iranian counterpart.  

 

Given the above, the Iranian Buy-back invited IOCs to finance and develop Iranian O&G 

fields. The IOC acts as the chief contractor in charge of the project. Depending on the 

agreement with the NIOC, the IOC has the liberty to decide the micro-managing of the project, 

for instance, what phases ought to be complete, by who and how.580 The Figure 15 is a sample 

indicator of the different dynamics deployed in the Buy-back model. 

 
Figure 15: The cashflow dynamics of the Iranian Buy-back contracts. 581  

 

In this model, the IOCs investment into the project is seen as a loan, whereby the NIOCs 

repayment of the loan is by proceeds of the sale of the O&G, in addition to interest as set by 
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Libor. 582 It is noted that there exist plans to discontinue LIBOR use and that it is intended to 

be replaced by the so-called SONYA. The implications are beyond the scope of this research. 

However, the point to be made regarding this research is that LIBOR is not Islamic. It provides 

the basis of the argument that while indicating a Sharia-compliant structure, the Buy-back 

model is not truly Islamic. This is because the basis of calculating the value of money is the 

same as interest-based finance. Nonetheless, it is important to note the role of LIBOR in the 

Remuneration fee in the Buy-back model. The remuneration fee is the main attractiveness of 

the Buy-back model as it is the basis on how IOCs are paid, giving rise to additional claims if 

necessary. 583 While interest may be accrued on IOCs claims, nonetheless, it is in the IOCs 

interests that such claims are dealt with earlier than later. It has been suggested that any claims 

remaining at the end of the Amortisation period are transferred to the ‘Grace’ period, which is 

only calculated according to the LIBOR rate, affecting the profitability of the IOC, which may 

be reduced as a result. These characteristics of the Buy-back have been suggested to be an 

advantage for the NIOC, as the IOC has a strong commercial incentive to deliver a low cost 

and efficient facility. 584     

 

Another benefit of using Buy-back contracts is the mechanism for the Host State to have 

complete oversight as to the progress of the project. For instance, the NIOC has had checks in 

place to control and monitor its field developments under the Buy-back contracts. 

Alternatively, third parties could be hired by the contracting parties to manage and monitor the 

development of the field, giving live feedback to those of concern.  

 

Notwithstanding the benefits associated with the Buy-back model, criticisms have also been 

attributed to Buy-back, which in principle relate to the objectivity of Buy-back. In other words, 

the widespread use of the Buy-back in various O&G fields has brought a mixed result. The 

Buy-back has been criticised for not furthering the host's overall objective, which is sustainable 

production. As time and output are an essential element of the Buy-back, there is little room 

for small and medium-sized Iranian firms to be involved in production. Furthermore, 

managerial skills and project delivery mainly were carried out by IOC, resulting in enormous 

costs for the State, costs that do not necessarily carry benefits. After facing years of hostility 

and failures due to dependency on international markets, the Iranian approach was driven 
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towards self-sufficiency, and Buy-back faced even more criticism within Iran. Moreover, in 

the Buy-back contracts, there is little incentive for the contractor to be efficient and reduce 

their costs, as the costs are counted as disbarments, and the contractor will be reimbursed 

accordingly. In dealing with such contracts, the Buy-back contracts have developed four types 

of costs, Capital Costs, Operation Costs, Non-Capital Costs and Bank Charges. Generally, 

Capital Costs include an upper limit and costs beyond such limits are not recoverable. 

Operating costs is a greater risk for the Host state, as they do not include an upper limit and the 

contractor is entitled to full recovery of such costs. In some Buy-back contracts, in order to 

provide incentives for a reduction of Operation Costs, the NIOC has included a percentage 

(i.e., 10%) to be paid in addition to the contractor’s remuneration fee, if the Contractor can 

show that measures had been taken for the project to be more efficient.  

 

Other disadvantages associated with the Buy-back have been chiefly in terms of commercial 

benefits. The prominent adverse outcome is low rates of return, which may leave deteriorating 

effects on contractors’ performance.585 Lower rates of return may depend upon various 

elements, such as lower international prices of crude, higher operational costs of the IOC and 

other unpredictable changes in the market.586 To further deter the IOC, any costs borne by the 

IOC over the agreed contractual cost ceiling (copex) may not be recoverable from the NIOC. 

Moreover, the Buy-back recovery of the agreed costs is also subject to achieving contractual 

performance/milestones.587 For instance, in the Soroosh and Nowrooz fields, where the NIOC 

and Shell had entered into an agreement, Shell was left with a lower rate of return that it had 

bargained for, namely that the contract rate was at 14%, but in fact, Shell was left with a 1% 

rate of return.588 The changes of the rate of return also depend on which generation of the Buy-

back contracts has been utilised, as this enables an impact of higher costs borne by the IOC and 

the rate of return. Table 1 is an illustration of various Iranian Buy-back models in accordance 

with the development field in the context of the contractual rate of return and additional/higher 

costs. 
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O&G field Contracted ROR ROR with 20% 

increase in costs  

ROR with 50% 

increase in costs 

Doorood field 16 10.6 0.26 

Balal field 17.8 11.3 3.8 

Soorosh and Norooz 

field 

16.6 10.6 0.39 

Phase 4 & 5 of South 

Pars Field 

19 10 5.2 

Yadavarn field 19.6 18.8 17.4 

Table 1: Buy-back contractual rate of return over five projects. 589 

 

The Buy-back contracts may also prove disasters for the NIOC, as the Buy-back typically has 

a shorter life span than other O&G  contracts (averaging ten years), which has the potential for 

the IOC to harm the long-term goals of the host state. Additionally, the short life cycle may 

encourage the use of lessor quality technology and its transfer to the host state.590 Other issues 

with the Buy-back contracts result from the Buy-back's lack of flexibility. For instance, if there 

is a sudden change in O&G market price, the contract provides that payments are to be 

postponed in favour of the host. The IOC is left waiting for agreed prices to resume, whilst 

none of the discovered O&G is added to her portfolio. 591 Furthermore, other complications 

may arise in the context of pricing. To buttress, it is noted that complications surround the net 

present value (NPV). In the literature, the Bay-back has been categorised to have three different 

calculations: the expenditure, IOC cash out, including capital costs, non-capital costs, and bank 

charges. Second, IOC's revenue and remuneration are usually calculated based on a contractual 

oil price and or contractual production level over time. Third Repayment of IOC cash in 

including total capital costs in addition to any interest, remuneration and contractual rate of 

return promised to IOC. Given the above, it is expected that the data provided in relation to the 

success rate of the Iranian Buy-back suggests that, in order to make the Iranian O&G upstream 

market more attractive for the foreign investor, whether it is IPF or IIPF, change is required.  
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4.2.2 Iran Engineering, Procurement, Construction (EPC)  

One of the results of the Iranian revolution of 1979 was the legal gap and uncertainty that 

appeared in the Iranian O&G industry. Whilst, the Buy-back model, has been critically 

evaluated under the previous heading, the Buy-back was not the only model utilised by the 

NIOC. Therefore, the EPC was used as an ad hoc solution for the industry needs. Moreover, 

legal issues resulting from abolishing previous rules governing the upstream sector meant that 

the sudden change raised the floodgates of claims against the Islamic Republic of Iran in the 

international courts. The majority of such cases were based on Concession contracts, with a 

number of them relating to PSC that had created IOC ownership over the whole or part of an 

oil reserve. 592  

 

Due to the termination of Concessions and PSC, service contracts were the only options 

available for foreign investment in the upstream O&G industry in Iran. Therefore, a new 

method was adopted in which the hybrid contract included elements of the Service contracts 

and Buy-back payments, and the NIOC introduced it for the first time in the 1990s. The first 

agreement was signed before 2002 and valued at circa US $13 billion in foreign investment.593 

Consequentially, the EPC contracts enable the NIOC to typically hire an IOC for its 

engineering, procurement, and construction services and to compensate for such services by 

cash payments rather than exploration proceeds such as the Buy-back contract.594  

 

It ought to be mentioned that the EPC contracts are not specific to the Iranian market. This is 

prompted the attention of the international legal sector in its contractual mechanisms of it. The 

figure below has been introduced by PWC London as a graphical illustration of the EPC. 
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Figure 16: Example of the contractual relationship in the EPC contract. 595 
 

Under the EPC, the IOC is responsible for designing, developing, and delivering a project in a 

pre-determined time frame and agreed costs.596 To the extent of research, some studies have 

categorised the EPC method of O&G financing as representing the characteristics of a Service 

Contract and a Production Sharing Contract.597 As such, one has suggested that the most 

important terms relate to price, time, quality, and quantity in the Iranian EPC contracts.598 On 

the contrary, the thinking behind the EPC differs from other Iranian O&G agreements, as the 

emphasis on the EPC is rapid and fast development. The speed is achieved as various project 

elements are developed simultaneously and are all managed via the EPC contract.599 To 

illustrate the operation of this type of contract, each component ought to be considered. First, 

Engineering, which the name suggests, deals with the design stage and the pre-requisites of the 

project launch. Second is the Procurement stage, where the IOC sets up the logistical operation 

required to explore the field, including equipment, fixtures, and hardware. Third, the 

Construction stage, which delivers the achievements of the Engineering and Procurement 

efforts and brings the project altogether. Therefore, it is suggested that each phase of the 

contract is prone to a different type of risk. The risk of engineering differs from that of 
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EPC Contracts in the oil and gas sector 

PwC 4 

Basic features of an oil and gas project 

The contractual structure 
The diagram below illustrates the basic contractual structure of a simple project-financed oil and gas project 
using an EPC Contract.3 

 

The detailed contractual structure will vary from project to project. However, most projects will have the basic 
structure illustrated above.4 As can be seen from the diagram, the operating company will usually enter into 
agreements which cover the following elements: 

x An operating agreement with the joint venture (JV) participants which gives the operating company the 
right to construct and operate the oil and gas facility. Usually, each JV participant will sell its own share of 
the product. This is even the case if participants jointly market the product. Traditionally the operating 
agreement is a joint operating agreement (JOA) between the JV participants whereby one of the 
participants operates the facility. 

There is a significant advantage in this structure as it means that one body is responsible for the delivery of 
projects, relationships with government, customers and Contractors. The JOA governs how liability is 
spread amongst participants with respect to any liabilities or obligations incurred by the Operator. 
Generally, the participants have several liabilities and the Operator makes cash calls on them in proportion 
to their respective JV shares to fund capital expenditure. A special purpose vehicle can also be created to 
fulfil this role but usually the control of this vehicle will be in the hands of one of the JV participants. 

x Many oil and gas companies have the ability to use corporate finance from the balance sheet, however this is 
not always the case. There are a number of smaller oil and gas companies looking to develop assets that are 
regarded as stranded or too small for the larger companies to operate profitably. These companies require 
finance to carry out these developments. In these cases, the EPC Contractor must be a large, experienced 
participant in the industry which the Sponsors and Lenders are confident can successfully deliver the 
project, and is large enough to cope with losses if it does not. Further, companies with a successful track 
record mean that insurance for the project is easier to obtain. The larger Owners will still use an EPC 
Contract or design and construct contract for parts of large projects even if self-management, EPCM or other 
project management contracts are used for the balance of the project. 

                                                                            

 
3 An LNG project would also usually involve a shipping deal and/or pipeline aspects. 

4 Even if the project is developed by a large conglomerate there are usually contracts between the various entities. For example, where the proponent will also 
be the supplier there will often be a supply agreement put in place so that the new project is properly defeasible and business property accountable 
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procurement, where technical devices risk could cause exploration spills. Similarly, 

construction risks vary with procurement risks. 600 

 

Due to various stages of risk involved with the EPC and the fact that different types of risks 

exist within such stages, proper research of elements and accurate data must be gathered. 

Subsequently, the so-called Feasibility Study launches the EPC Contract process, which leads 

to the project’s pricing.601 Pricing is another important element of the EPC, as it is pricing that 

attracts potential contractors.602 The terminology that describes this part of the EPC contract is 

called the ‘bankability’ used in the industry. If the result of the study is an indication of 

commercial exploitation, then it is presumed that the project is bankable, and the IOC is 

inclined to take the project on board. Furthermore, the bankability also assists with the lender’s 

(or financier’s) position, as a bankable project finance is structured in such a way that the 

lender/financier is assured that any value created as a result of the project and the subsequent 

revenue from the project is in favour of lender/financier. Thus, for such assurances to be 

available, contractual technics is utilised to provide the lender/financier with assignment rights 

against the contractor, borrower, and even the NOC. Another important aspect of pricing and 

bankability is the question of licences, permits and other regulatory permissions, which are 

required both from the lender and the borrower point of view, and reduces the mismatch risk, 

which refers to the risk associated with the money paid out from the lender. The revenues are 

received once the project is operational.603 In EPC contracts, the trade-off for reducing the 

mismatch risk is for the borrower/contractor to surrender some of its project control to the 

lender/financier so that transparency and measured risk-taking could be achieved. Therefore, 

the lender/financier could use financial covenants or, in cases of SPV structures, corporate 

governance techniques to reduce its risk exposure. Hence the term bankability as reduction of 

risk with the promise of profits is considered advantages greatly in the volatile upstream O&G 

industry.604  

 

 
600 Tehrani, R., et al., ‘Risk management of Iran upstream oil and gas investment contracts, Grounded Theory Method 
(GTM) & TEFCEL approach’ (2020) 6(2) Journal of Researches Energy Law Studies 265-284 
601 Lotfian, F., et al., ‘Pricing policy in EPC oil & gas projects’ (2010) 1(2) International Journal of Trade, Economics and 
Finance 207 
602 ibid 
603 Owolabi, H., et al., ‘Risk mitigation in PFI/PPP project finance: A framework model for financiers’ bankability criteria’ 
(2019) Built Environment Project and Asset Management 
604 Chapman, A., ‘Challenges for Project Sponsors in the current international EPC market’ (2007) 2 Const. L. Int’l 5 
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There are several advantages attributed to the EPC model.605 Form the IOC perspective, foreign 

companies enjoy more freedom in comparison to other contracts discussed in this research. 

Such liberty enables the IOC to manage the project in a way best suited for her, for instance, 

there may be no need to coordinate with third parties and has the option to decide on tools and 

equipment on its own initiative. Additionally, the EPC could run much faster in comparison to 

other contracts due to the nature of the contractual relationship with the host. As a result, the 

EPC has a quicker access to remuneration in comparison to other models discussed under this 

research. From the host state or NOCs perspective, the EPC also provides distinctive 

advantages. For instance, if the IOC uses substandard equipment or deploys tactics to save 

costs detrimental to the quality of the project, the IOC risks not receiving its final payment. 

Lastly, as time is an essential factor of the EPC, both parties are committed to keeping to a 

strict timetable in order to manage all the components of the project. In case targets are not 

achieved, the contract terms include penalties.    

 

On the other hand, the EPC contract also contains risks that may be a disadvantage for its use. 

Such risks are classified into two groups. First, risks are associated with the NIOC, and second 

class risks are associated with IOC. In the Iranian context, the EPC contracts have seen risks 

materialised into negative adverse impacts on the project. Examples include the lack of 

managerial skills to lead a project, where the IOCs possess the higher skill and experience. 

This imbalance causes issues for the project as the NIOC is left to the device and mercy of the 

IOC. 606  In other words, the IOC has the option to prejudice the interests of the host if the NOC 

does not have the required knowledge and skills to safeguard her interests. A similar situation 

could also arise where the NOC prejudices the IOCs interests by providing negligible 

information regarding a particular reservoir that the IOC is contracted for.   

 

It has been suggested that the EPC contract has many similarities with the Build Operate and 

Transfer (BOT) contract.607 Furthermore, other hybrid versions of the EPC have existed, for 

instance, the EPCF.  The principal difference between the EPC and the EPCF is the financial 

 
605 Sun, A., and Li., C., ‘Research on project risk evaluation method based on Markov process’ (2007) Networking and 
Mobile Computing 5293-5296 
606 Kazemi, F., and Adiban, E., ‘Comparing EPC contracts with conventional contracts and their effectiveness on risks of 
projects in National Iranian South Oil Company (2015) 36(3) Cumhuriyet Üniversitesi Fen Edebiyat Fakültesi Fen Bilimleri 
Dergisi 3066-3080 
607 Shiravi, A., Vafaei, M.A., ‘Joint venture and joint operating agreements in Iran: legal aspects’ (2020) 13(3) The Journal 
of World Energy Law & Business 270-281 
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aspect of the contract. This ensures that the contractor IOC has the availability to provide the 

required finance in whole or in part for the project to be delivered. In the context of this 

research, the placeholder for an internal financier by the IOC provides the opportunity for 

Islamic finance to lead the financing of the EPCF contract. Therefore, the advantage of the 

EPCF in comparison to the EPC would be significant for the IIPF discussed under this research. 

Whether this finance is internal or externally sourced, as long as the Sharia provisions have 

been adhered to, the EPCF contract would be able to function in Islamic jurisdiction or non-

Islamic jurisdiction with Islamic capital finance.   

 

4.2.3 Iran Petroleum Contract (IPC) 

Given the number of issues faced in the Iranian Buy-back O&G upstream contracts, coupled 

with the excessive sanctions slapped on the Iranian energy industry, the Iranian experts and 

scholars aimed to introduce a new contract building on the experience gained from Buy-back 

and the EPC models.608 It has been suggested that the NIOC currently considerers the EPC and 

IPC as its contractual frameworks. This has also been a result of the country’s failure to attract 

the required foreign capital investment necessary for the financing of the Iranian O&G fields.609  

Furthermore, government-initiated reviews such as the Iranian oil review committee 2015 

identified the following reasons which was the bases for the introduction of the IPC. 

• Creation of new opportunities in discovery, exploration and extraction of O&G fields; 

• Efficiency in production of the shared O&G fields with neighbouring countries; 

• Reduction in costs and risks in discovery, exploration and extraction; 

• Attracting required finance for discovery, exploration and extraction; 

• Transfer of knowledge, know-how and updating the local Iranian industry with best 

international practices; 

• Aligning the interest of the financiers, IOCs and NIOC, for a more efficient outcome 

and positive collaboration (win-win); 

• Internationalisation of the local Iranian capacity; 

• The diplomatic approach in challenging the US-led sanctions; 

 

 
608 Eivazlu R, et al., ‘A comparative evaluation of the NIOC’s risk factor in the IPC, Buy-back and PSC contract 
arrangements’ (2019) 8(29) Iranian Energy Economics 131-169 
609 Monji, H.B., ‘Comparative Comparison of Optimal Gas Production Levels Based on Technical Factors and Contractual 
Elements under Contract Arrangements of EPC and IPC: Case Study of Phases 17 & 18 of South Pars Gas Field’ (2018) pg 5 
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Notwithstanding the innovations associated with IPC, this new model does share some 

commonalities with its predecessors, namely the Buy-back and EPC contracts.610 The three 

main commonalities have been identified. The first relates to the point of signage, where the 

parties agree to the contractual terms and are thus bound by it. At this stage, the contract does 

not include an upper limit or cap for the contractual costs. Second, the IOC does not have a 

fixed remuneration/compensation incorporated into the contract, and rather the amount is 

dependent upon the amount extracted (known as the R amount). This incentivises the 

contracting party to reach bounce targets as calculated per barrel extracted to the market at a 

later date (this is similar to the Iraqi RSC contracts). The third commonality relates to the length 

of the contract., Since both IPC and EPC are relatively long contracts, the NIOC’s adaptation 

and learning from older models ensured that the IOC participates in all stages of the upstream 

activity, including the extraction stage. 611  

 

Furthermore, with the IPC, the NIOC has attempted to address the shortcomings associated 

with the previous generation of contracts used in Iranian O&G fields. For instance, in 

comparison with the Buy-back, where the IOC’s remuneration is fixed, the IPC model is 

designed as such that the IOC's remuneration depends upon the actual output level.612 

Comparatively, the effect of the IPC remuneration model is that the IOC is motivated to 

increase output as her share of the profits increase with the increase of production. In contrast, 

under the Buy-back regime, the risk of the low output was not borne by the IOC, and lower 

productions would be to the NIOC detriment.613 From the IOCs point of view, it has been 

suggested that the IPC also provides the advantage of flexible contracting.  This advantage is 

highly desirable as it reduces the risks on the IOC in terms of increased capital costs. 614   

 

On the contrary, it has been suggested that the IPC requires improvement in the finance 

mechanism of the structure. This is particularly important from the NIOC perspective. For 

instance, in a climate of low oil prices, the NIOC may struggle with a loss if the output level is 

 
610 Dibavand, H., et al., ‘The fiscal regime comparison of Irans New Petroleum Contract (IPC) with Buy-back model: The 
case study of phases 4 & 5 of the South Pars Gas Field (201* 7(26) Iranian Energy Economics 51-77 
611 Monji, H.B., ‘Comparative Comparison of Optimal Gas Production Levels Based on Technical Factors and Contractual 
Elements under Contract Arrangements of EPC and IPC: Case Study of Phases 17 & 18 of South Pars Gas Field’ (2018) pg 
132 
612 Ghorbani, E., ‘Exploration, development and production of Iran’s fields and reservoirs through the Iran Petroleum 
Contract (IPC)’ (2020) 38(4) Journal of Energy & Natural Resources Law 437-454 
613 Manzoor D, and Amani M., ‘Comparative Analysis of Fiscal Regimes in Buy-back contracts and Iran Petroleum Contract 
(IPC) Case Study: Azadegan Oil Field’ (2018)  
614 Monji, H.B., ‘Comparative Comparison of Optimal Gas Production Levels Based on Technical Factors and Contractual 
Elements under Contract Arrangements of EPC and IPC: Case Study of Phases 17 & 18 of South Pars Gas Field’ (2018) pg 
133 
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not affected. To clarify, the IPC contract has a percentage system where the host’s income is 

measured against. Thus, the low oil prices significantly impact the earnings of the NIOC. 

However, the IOC is entitled to its payments under the contract as low oil prices do not 

necessarily impact output. In the same way, if the market conditions create an environment of 

high oil prices, the NIOC will have an increased income; however, the IOC does not benefit 

from the rise in prices since it is likely that the output levels are not impacted.615  

 

Another criticism of the IPC contract is in relation to the management of IOC’s costs under the 

contract. It has been suggested that IPC contracts may encourage IOC to ‘over invoice’ the 

NIOC for the project’s costs.616 This is because there is no upper limit defined as to the costs 

and disbarments that the IOC may charge the NIOC under the contract. Similarly, the IOC is 

not motivated to be efficient and cost-saving as she will not have any commercial benefits from 

such initiatives. 617  

 

Considering the different financial dimensions of the IPC with the Iranian contracts and other 

international contracts, it is fair to suggest that the IPC seems attractive for foreign international 

investment since the risks associated with the project are seemingly less than the other types 

of contracts. This, however, may not be the case in volatile O&G prices.618 Nevertheless, what 

is evidenced in practice is that IPC contracts have had a warm reception, admittedly more in 

the internal Iranian market and smaller projects in comparison to the international market and 

or larger and more complicated projects. It is important to note that the IPC was designed with 

the expectations that the Iranian nuclear deal would last, and Iran would be able to market its 

upstream O&G industry to the international community. Unfortunately, the P5+1 agreement 

did not meet its objectives as the USA unilaterally revoked the deal, causing its European allies 

to also hesitate in business with Iran. With the changes of governments both in the USA and 

Iran, there may be some agreement in the future over the Iranian sale of O&G products. 

However, it is too early to make any accurate evaluation of the IPC and the future of the Iranian 

 
615 ibid pg 133 
616 Farrokhi, A., and Abaeian, M., ‘A comparative study on contractual and financial issues between Buy-back and IPC Case 
study of Anaran oil field’ (2018) Strategic Studies of Public Policy 89-108 
617 Monji, H.B., ‘Comparative Comparison of Optimal Gas Production Levels Based on Technical Factors and Contractual 
Elements under Contract Arrangements of EPC and IPC: Case Study of Phases 17 & 18 of South Pars Gas Field’ (2018) pg 
134 
618 Kavosi, et al., ‘The comparative study of benefits distribution between parties of Buy-back, Production Sharing Contract 
and Iran Petroleum Contracts (IPC) (A Case study of Soroush and Nowruz Oil Fields)’ (2018) 7(26) Iranian Energy 
Economics 79-130 
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sanctions. Additionally, the literature on IPC is not as comprehensive as compared to other 

contractual models. Hence there remains lack of studies and analysis on the success of the IPC.  

 
4.3 The litigation analysis 
 

This thesis has reviewed several cases. These cases have been a mixture of different levels of 

the English courts’ hierarchy. Thus, the order of this research adopted in terms of priority of 

importance also adopts the English hierarchical court system, namely, the Supreme Court, 

Court of Appeal, and the High court (or commercial court). Similarly, if cases have been used 

for the purposes of comparison from other Common law jurisdictions, the equivalent, whether 

it be the privity counsel or other courts, apply. 

 

The reasons parties decide to litigate expand beyond the scope of this research. However, O&G 

litigations over ownership rights strike to the core of this study. This is because, in the 

comparative analysis of debt-based Western finance and Islamic finance, the ownership aspect 

remains a controversy. Parties with the financial means of supporting a project are not inclined 

to take ownership risks, as this would entail more work for potentially the same level of returns 

had the financier used the traditional debt-based financing. The nuances of IPF and IIPF have 

been extensively considered in the previous chapter. However, the practical implications of 

ownership rights based on case law are illustrated under this section.     

 

In the English Supreme Court, the case of Bocardo SA v Star Energy UK Onshore Ltd and 

another619 is an important English law precedent and does have particular importance for the 

O&G industry. This case concerned ownership rights of natural resources. In other words, the 

claimant had raised a claim against the defendant for an incursion of its rights. Star, which was 

in the hand of licence to explore and extract from the fields located in Surrey, England, had not 

negotiated with Bocardo, the land's legal leaseholder over the fields in the ground. Therefore, 

it was put to the court whether the claimant had suffered any damage if there had been a 

trespass. The Supreme Court upheld the previous court’s decision that there had been a 

trespass. The finding in support of property rights follows the Latin Maxim cuius est solum, 

cuius est usque ad coelum et ad inferos620. The importance of property rights is thus recognised. 

Such importance is also recognised in Islamic sharia law, bringing a common comparison 

 
619 Bocardo SA v Star Energy UK Onshore Ltd and another [2010] UKSC 35 
620 Translated in English: Whoever owns [the] soil, [it] is theirs all the way to Heaven and to Hell 
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between the two legal systems. For instance, it is forbidden in Islam to benefit from any 

commercial activities if the foundation of the activity is considered Ghasbi, meaning without 

the proper consent of the owner. From this point of view, it is therefore argued that English 

lawyers and judges can appreciate Islamic law and the protection it offers for the property 

owner.   

 

Contractual interpretation is also another aspect of controversy in O&G litigation. This is 

because parties involved in complex O&G contracts are not legally disadvantaged. In fact, the 

level of complexity and sophistication required to conclude an IPF or IIPF ought to indicate 

that parties are aware of the duties and obligations involved in the performance of the contract. 

However, just like other industries, there will be occasions where the courts are asked to step 

in and give meaning to contractual terms so as to resolve party disputes and conflicts. This 

aspect of contractual interpretation in the complex context of upstream O&G agreements has 

further been complicated where English judges have been asked to interpret based on Sharia 

Islamic law. For instance, the Court of Appeal in the case of NBAD V BPOI621 was asked to 

interpret the contractual terms at the heart of the dispute between parties. In this case, the option 

to purchase crude oil and the warranty concerning the assignment of rights was the issue. The 

court was asked whether the standard contract terms prohibited the defendant from assigning 

its rights. The contract was subject to English law, which gave way for the English court to 

decide, even though the parties were not necessarily connected to the jurisdiction. 

 

Court intervention could have serious implications for the parties. These implications could 

contravene party intention with a disregard for freedom of contract. The degree of implications 

depends upon the interpretation of the contractual terms. For example, in Taqa Bratani Ltd & 

Ors v Rockrose UKCS8 LLC622 the English courts decided to give a strict interpretation of 

contractual terms within the O&G industry. The case demonstrates the importance given to the 

express terms in a joint operating agreement, because the court refused to adopt any implied 

terms into the contract. This decision follows the precedent established in previous judgments 

indicating the reluctance of English judges to use implied terms in the O&G disputes.623 

However, it should be noted that this is not because of the type of the industry, instead, it is 

due to the complexity and nexus of relationship, high degree of communication and 

 
621 NBAD V BPOI [EWCA] Civ 14	
622 Taqa Bratani Ltd & Ors v Rockrose UKCS8 LLC [2020] EWHC 58 (Comm) 
623 Braganza v BP Shipping Ltd [2015] UKSC 17	
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cooperation. The contract is designed around predictable performance based on mutual trust 

and confidence, which stems from expectations of loyalty not expressly stated under the 

contract.624 

 

Another recent example of the Court intervention which considered the interpretation of Sukuk 

instrument, is a good example, where Islamic principles have simply been replaced by the 

English equivalent (or at least the closest replication). The case of Golden Belt 1 Sukuk 

Company B.S.C. v BNP Paribas625, this dispute concerned the obligation of the BNP as the 

defendant bank owed to Golden Belt, as the issuer of the Sukuk instruments. Accordingly, it 

was the claimant’s case that the logistical/formal aspects of the transactions had not been 

properly executed and that the defendant had not executed its duties whilst ensuring the 

reasonable case and skill required for such a task. In dealing with this issue, inter alia, Mr 

Justice Males adopted English terminology to give effect to Sukuk (as referred to the judgment 

as Eurobond issue).626 Furthermore, under the agreement itself, the return to the investors was 

classified as an English law sublease agreement, and it was calculated using a margin of LIBOR 

plus 85 basis points. 627 It is also important to note that this case concerned many different 

variations of Sukuk. The form which the Sukuk was to take and the event of release were all 

agreed in a schedule circulated to the parties concerned in 2007. Accordingly, ten years after 

such events, the dispute was heard in the English Commercial Court (Rolls building). This case 

is a good example showcasing the English judges' confusion dealing with Islamic matters that 

expand beyond national jurisdiction, in particular the KSA. Moreover, the issues associated 

with this case went further for another hearing in respect of Insolvency issues with KSA, as the 

recent judgment of an Application for Directions By Golden Belt 1 Sukuk Company B.S.C. (C) 

& Anor628, where the English court was asked to adjudicate between Golden Belt, Citicorp and 

a limited company based in the KSA.   

 

Litigation analysis also provides an indication of the environmental concerns from the judicial 

perspective. Under English law, recent judgments have established a precedent for individuals 

to claim against corporations as a result of environmental damages. In other words, 

 
624 For instance see similar reasoning in non O&G dispute Yam Seng PTE Ltd v International Trade Corporation Ltd [2013] 
EWHC 111 (QB) 
625 Golden Belt 1 Sukuk Company B.S.C. v BNP Paribas [2017] EWHC 3182 (Comm)  
626 Golden Belt 1 Sukuk Company B.S.C. v BNP Paribas [2017] EWHC 3182 (Comm) para 1 
627 ibid para 33	
628 Golden Belt 1 Sukuk Company B.S.C. (C) & Anor [2021] EWHC 2629 
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environmental concerns could be raised by parties that have suffered from corporate activities. 

Although established procedural elements ought to be faced, in summary what is required is 

that a duty of care needs to be established, and that the defendant has breached such duty. The 

result of the breach ought to have caused the damages claimed by the claimants. It has not been 

easy to be able to bring such claims under the English law, as often the jurisdiction in which 

the breach and the subsequent damage has occurred are not within the English jurisdiction, nor 

the defendant company is registered in the English territory. However, the recent Supreme 

Court decision in Lungowe v Vedanta Resources plc629 reaffirms the position that English law 

is prepared to recognise a duty of care of a parent company registered in England over ‘distant’ 

subsidiaries registered in foreign jurisdiction where the environmental damage has taken place. 

From the industries perspective, this decision reminds the parent companies, that the English 

courts are prepared to explore whether a parent company is under a duty of care in respect of 

actions of a its subsidiaries distant within corporate structure groups. The Supreme Court 

decision reflects two previous English law decision, where a group litigation by individual 

claimants have succeeded against multinational corporations. In the case of Okpabi & Ors v 

Royal Dutch Shell Plc & Anor (Rev 1)630, 40,000 Nigerian farmers brought a claim against 

Shell on the basis of environmental pollutions resulting from Shell’s Nigerian subsidiary. 

Although the case of AAA & Ors v Unilever Plc & Anor 631 does not concern the energy sector, 

it is also another example of that contacted/subsidiary companies are not able avoid 

responsibility from foreign jurisdictions. In both cases, the claimants were unsuccessful in 

establishing the requisite duty of care (although the Okpabi case is pending appeal to the UK 

Supreme Court). However, the decisions equally demonstrate the approach the English courts 

will take to carefully considering the evidence as to whether the parent company had ‘inherited’ 

a tortious duty of care as a result of its interventions into the business and operations of the 

relevant subsidiary. The idea of overseas subsidiaries is so that the parent does not assume 

responsibilities. The above decisions run against the logic adopted by the parent company. This 

was recognised in Okapi, as the parent company uses significant resources in order to establish 

a network of overseas subsidiaries with unique management structures to avoid the risk that 

the parent could face. Nonetheless, analysing the recent decision it seems that the court 

distinguishes between the circumstances where the parent’s actions are merely to setup the 

mechanisms for the subsidiary to function or whether it is to assert control. This makes the 

 
629 Lungowe v Vedanta Resources plc [2019] UKSC 20 
630 Okpabi & Ors v Royal Dutch Shell Plc & Anor (Rev 1) [2018] EWCA Civ 191 
631 AAA & Ors v Unilever Plc & Anor [2018] EWCA Civ 1532	
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position of the law subject and highly fact-sensitive on determination. This causes uncertainty 

in the legal sector without a clear approach in relation to the duty of care of multinationals in 

relation to pollution damages in foreign jurisdictions.  

 

Amongst other reasons, the idea of court intervention, namely the Court’s intrusion into the 

parties’ intention, in other words, disregard of the freedom of contract, has been used as 

justification that has led to the rise of Alternative Dispute Resolution (ADR) to be highly in 

demand for the O&G industry. In the context of litigation analysis, it is arbitration that is most 

relevant form of ADR in the O&G industry. Arbitration offers Flexibility, neutrality and 

finality making it an attractive dispute settlement mechanism for the parties. However, this is 

not a straightforward option to explore because the agreement to arbitrate when there are 

disputes is an agreement within an agreement. Legally defined, this allows for the arbitration 

clause to be separated from the original ‘host’ contract. it also means that the law governing 

the arbitration agreement is to be separate from the contractual governing law. This causes 

issues in circumstances where the ‘host’ contract is also silent on the law governing the 

arbitration clause. In the two recent case of Kabab-Ji SAL (Lebanon) v Kout Food Group 

(Kuwait)632 and Enka Insaat Ve Sanayi AS v OOO Insurance Company Chubb & Ors (Rev 1)633 

the parties had disagreed on what was the law governing the arbitration procedure which caused 

a material impact on jurisdiction. Nonetheless, under the English law the procedure in which 

the English courts deal these circumstances have been set out in three stages under the case of 

Sulamerica CIA Nacional De Seguros SA & Ors v Enesa Engenharia SA & Ors634, firstly, is 

there an express choice of law by the parties? Secondly, if not, is there an implied choice of 

law by the parties? Thirdly, if not, with what system of law does the arbitration agreement have 

its closest and most real connection. The Kabab-Ji decision demonstrates the extent to which 

the English court will use the tools of contractual interpretation and construction available to 

it in its pursuit of assessing whether an express choice had been made by the parties under the 

first step of the Sulamerica test. In practice, the problem is further exasperated as parties often 

do not fully consider the question of arbitration governing in full when entering an agreement. 

However, the Enka decision in is welcomed as it may settle the debate that has been ongoing 

for many years as to the proper law of the arbitration agreement where no express choice has 

been made.  Even so, it was recently announced that the Enka decision is to be appealed to the 

 
632 Kabab-Ji SAL (Lebanon) v Kout Food Group (Kuwait) [2020] EWCA Civ 6 
633 Enka Insaat Ve Sanayi AS v OOO Insurance Company Chubb & Ors (Rev 1) [2020] EWCA Civ 574 
634 Sulamerica CIA Nacional De Seguros SA & Ors v Enesa Engenharia SA & Ors [2012] EWCA Civ 638	
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UK Supreme Court, so time will tell if the Court of Appeal’s analysis and conclusions are 

upheld.  Even if they are, the scope of the court’s helpful clarification in the Enka case must 

not be overstated, as the Kabab-Ji decision illustrates well just how far the English courts may 

be prepared to go in seeking first to find an express choice of law by the parties.  That Enka was 

decided after Kabab-Ji may have had a bearing upon the court’s reasoning within Kabab-Ji. 

Given the above, international arbitration has proven to be highly considered for parties that 

find themselves in disputes over the contracts they have entered into. This is even more the 

case when the conflicts concern different jurisdictions. This argument is further considered in 

the comparative discussion of chapter five. 

 
4.4 Conclusion 
 

This chapter narrows the discussion of IPF and IIPF to the Iranian upstream industry and 

provides a context of comparative analysis between the Iranian and English legal cases. This 

was possible because of the comprehensive literature review and comparative analysis 

provided in chapter three of this thesis. It is noted that the Iranian O&G industry illustrated 

under this chapter covers the Iranian O&G industry post the Iranian revolution. Therefore, the 

Iranian legal framework enabling the exploitation of the O&G industry was discussed, 

followed by the different types of contracts that have taken place in practice. These contracts 

include the Buy-back, EPC and IPC models. By analysing, comparing and contrasting the 

aforementioned contractual models, the position of this thesis is that the Iranian law governing 

the relationship and dispute of the NIOC and IOC requires an appraisal review. In particular 

when the dispute concerns the use of ADR. Furthermore, as is suggested, ADR confirms the 

Sharia requirements under Iranian Islamic jurisprudence and is preferred by the IOC compared 

to the use of the Iranian judicial system635. This can significantly benefit the country. 

Furthermore, the position of this chapter, in particular, was swung towards the understanding 

that apart from the legal issues faced by IFP and IIFP in Iran, other problems associated with 

the NIOC remain. To expand on this argument, it is noted that for several reasons, an applicable 

solution has not been gained, among which the most important items are budgetary deficit, 

incompatibility between plans from different divisions, the government monopoly in energy 

market, and the large number of subsidies paid for energy by the government that shows its 

 
635 Ebrahimi S.N., and Nedoushan, S.J., ‘Foreign investment contract and overview of legal nature, features and 
characteristics’ (2018) 48(1) Law Quarterly 1-19 pg 17	
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results in the form of energy-inefficient systems in Iran.636 Therefore, the country of Iran, 

which was nominated for the IIPF representation under this thesis, illustrated that its current 

use of IIPF requires greater modifications. Such modifications could be adopted from a better 

offering from IIPF models, a hybrid of IIPF or a complete change to IPF models (which would 

require a change in the constitution). Therefore, the complete change to the IPF model is not 

advisable under this thesis and is not entertained. However, the modification of IIPF or the 

mixture of IPF and IIPF are suggested. This revisits the argument made under chapter three, 

namely that the IIPF systems can be exceeded by the certainty and well-established rules of 

IPF and that the IPF is better structured if the contract takes accounts of the ethics and social 

construct of the IIPF.  

 

Furthermore, by providing a litigation analysis of relevant English and non-English case law, 

the chapter suggests that Islamic law litigation in non-Muslim jurisdictions has faced various 

issues, to the extent that judgements that have been handed may have prejudiced party 

autonomy and freedom of contract. As discussed under sub-heading 4.3 of this chapter, IIPF 

and IPF litigation, with particular reference to sharia law lacks certainty and does not have a 

clear precedence. This argument is further explored under chapter five, in particular the section 

in relation to challenges associated with legality and jurisdiction in hybrid IIPF and IPF models.       

 

In conclusion, it is worth referring to the actual recent Iranian development. Iran and China are 

currently negotiating for a twenty-five-year strategic trade partnership. It seems that the US 

Dollar is not the monetary basis of this contract, which is meant to address the issues of logistics 

and international finance. At the time of concluding this chapter, publicly available drafts of 

the Iran-China Comprehensive Strategic Partnership Agreement indicate that the relationship 

is designed around a win-win association in terms of commerce, education even defence.637   

 
 
 
 
 
 
 

 
636 Azadi, A. K., and Yarmohammad, M. H., ‘Analysis of Iran’s crude oil export future capacity’ (2011) 39(6) Energy Policy 
3316-3326 pg 3324 
637 See further Shariatinia, M., ‘Systemic Change and Iran-China Strategic Partnership’ (2021) Contemporary Political Studies 
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5 Chapter Five: A Critical Appraisal 

5.1 Introduction 
 

This chapter provides a critical appraisal of O&G project financing using the literature and the 

arguments that have been considered in this thesis. Therefore, the objective is to promote the 

importance of ethical investment, where parties involved in the upstream O&G contracts reach 

a win-win outcome. This applies to the NOC, IOC, the financing institution, stakeholders, and 

the environment.  This chapter is considered the most crucial aspect of this thesis due to 

upstream investment in the twenty-first century, particularly in relation to environmental 

concerns and the absolute need to preserve the planet for the present and future generations.  

 
5.2 Opportunities 
 

5.2.1 No Usury and Interests in IIPF  

The question of accrued interests based on risk-taking has been discussed in the proceeding 

chapters. Thus, as previously mentioned, debt-financing has a well-established route and has 

played a significant role in the upstream O&G industry. On the other hand, none debt-based 

finance, namely Islamic finance, while perceived as old and traditional, has also gained 

considerable memento in usage for the upstream O&G industry. The challenging issue for the 

reviving of Islamic finance in finance-dominated by debt-leverage principles of Western IPF 

concerns the issue of riba, which strikes to the core of fundamental Islamic principles, 

particularly the doctrine of prohibition of riba.638 It is therefore not surprising that globally, the 

Islamic Republic of Iran accounts for one-third of the assets of Islamic banks, which together 

with Sudan, these are the only two countries with a financial system based solely in Islamic 

Finance. 639  

 

Accordingly, the Islamic tradition that Riba is considered war with God and his prophet. This 

has created the opportunity for financiers active in the IIPF industry to innovate different 

 
638 However, jurists have a more broad concept in Islamic jurisprudence, addressing not only prevention of the exploitation 
of those in a weak bargaining position but also “the illegality of all form of gain or profit which were unearned in the sense 
that they resulted from speculative or risk transactions and could not be precisely calculated in advance by the contracting 
parties. See Saeed, A. Islamic banking and interest: A study of the prohibition of riba and its contemporary interpretation. 
(Vol 2 Brill 1996) 
639 World Bank and Islamic Development Bank Group. 2016 pg 63	
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methods of financing, which is technically not considered Riba. However, the extent of 

effectiveness of such modes of finance has varied. On the other hand, interest-based finance 

has not had the best record and has been subject to various criticisms, as discussed in chapter 

three of this research. Hence, this thesis does not reveal that IPF interest-based activities have 

caused excessive strain on the business participants, stakeholders, and the environment. 

However, what is surprising to witness is the reoccurrence of similar issues found in IIPF 

ventures. Furthermore, given the Iranian case study discussed in chapter four, it is known that 

various Iranian IIPF contracts have been subject to LIBOR interest payments with little 

difference from IPF accrued interest payments. This is not desirable yet presents an 

opportunity. This opportunity may present itself in the form of contractual models which derive 

financial liquidity from Islamic institutions or even the wider Islamic population. Therefore, it 

is argued that once the financial source is Islamic, there is a higher probability that the financial 

package itself would also be Islamic and sharia complaints. Two economic models are 

therefore suggested. First is the use of capable institutional funds, and second, public funds to 

finance the venture. Although such financing opportunities are further discussed in this chapter, 

it is essential to briefly refer to the financial risks that most directly impact the project's 

financing.  

 

Accordingly, discussions over the risk factors inherent in oil prices and delay factors were 

introduced in chapter three. Risk factors include the cost of capital, timeframe for costs, risk of 

overrunning costs relating to operation and maintenance, construction delays, fluctuations in 

international oil price, differences in the form of contractual production levels and the reality, 

changes in LIBOR and issues over the payment of remuneration by the host state.640 

Furthermore, as previously mentioned, the risk factors relating to LIBOR may become more 

complicated depending on the impact of LIBOR changes. These may be manifested in 

opportunity for a change in the market for a better outcome or worsen the current situation. In 

the USA, LIBOR is planned to be replaced by the SOFR, ESTR in Europe and SONIA in the 

UK.641 In the case of SOFR, a leading O&G company, namely Shell, has already entered into 

a finance agreement with a syndicate of banks where the contracts provide for the mechanisms 

for SOFR to be used as a replacement of LIBOR when the time arrives.642 The impact 

 
640 Ghandi, A., and Lawell, C. Y. C. L., ‘On the rate of return and risk factors to international oil companies in Iran’s Buy-
back service contracts’ (2017) 103  
641 Reuters, ‘Factbox: The global nechmarks replacing Libor’ https://www.reuters.com/article/us-britain-libor-transition-
factbox/factbox-the-global-benchmarks-replacing-libor-idUSKBN1WN0HN [Accessed 20/11/2021] 
642 ‘A&O advises on landmark European SOFR loan’ - Allen & Overy https://www.allenovery.com/en-gb/global/news-and-
insights/news/ao-advises-on-landmark-european-sofr-loan [Accessed 10/01/2020].	
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associated with the delay and the underlying interest payments of the systems, as mentioned 

above, are open to renewed academic discussions. Moreover, these changes could provide an 

opportunity for Islamic finance to come up with its benefit calculation method, rather than 

relying on the debt-based interest calculation used in the Western financial systems, which 

would give Islamic finance a stance towards the charge of interest be used as a trail. 

 

Notwithstanding the position on monetary risk calculation discussed in the preceding 

paragraph, Islamic finance has faced two financing opportunities methods. The first is the use 

of Islamic funds and liquidity for ethical investments. Using institutional Islamic funds requires 

the contract to be transparent, clear and unambiguous. Further, the Islamic sharia obliges the 

NOC/IOC to have concerns for third parties, such as stakeholders, environment, and nature, 

which are to be preserved under such contracts. Hence, drafting a more balanced agreement 

protecting various interests. However, it is not detrimental to what type of contract as referred 

to under IIPF chapter three is used, as the relevancy depends on specific projects. The return 

on the investment can be made by calculated profits rather than determined by LIBOR.  

 

Alternatively, public resources may be utilised through Sukuk or other public funds. This 

structure has been tried various times across the O&G industry. For instance, in Iran, the South 

Pars O&G fields were partly delivered by Sukuk bonds through Iranian Bank Mellat. Although 

the sanctions of 2009 made it impossible for the project to continue using this method, it 

showed to be a good way while it lasted.      

 

The opportunities that Islamic finance represents also extend to countries of the same faith. For 

instance, the agreement to encourage trade and protect investment between Islamic countries 

was signed on 5 June 1981. This initiative invites the Islamic countries to promote Islamic 

transactions permitted under Islamic principles, such as the prohibition of usury and interests. 

Thus, the Organisation of Islamic Cooperation can hugely benefit from Islamic finance 

opportunities. Moreover, even non-Islamic countries have shown interest in joining the 

cooperation and to the benefit of such Islamic organisations.643   

 

 
643 Organisation of Islamic Cooperation, Statement of the OIC Secretary General Mr Hissein Brahim Taha 19 December 
2021 https://www.oic-oci.org/home/?lan=en [Accessed 25/12/2021] 
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5.2.2 Work Values in IIPF  

Using ethics and morality to make decisions promotes industry values. Using Islamic ethics in 

IIPF has the potential to promote Shared Prosperity and Financial Stability as it holds ethical 

and sustainable values at heart. The built-in stabilising feature of Islamic banking could protect 

poor segments. 644 To buttress this argument, it ought to be mentioned that Islamic banks were 

not as adversely affected by the 2008-09 global financial crisis as were conventional banks. 645 

There have been a number of reasons sighted for this fact, including a discouragement of 

speculation and prudent practices. For instance, the Capital Adequacy Ratio (CAR) indicates 

stress level tests for banks showed to be much higher for Islamic banks compared to non-

Islamic banks. Accordingly, policymakers who had learnt from the 2008 financial crises' 

lessons recommended such practices for the broader financial markets. Nonetheless, in 2014 

the CARs for Islamic banks in the UK, Turkey, the GCC, and Iran were all satisfactory, 

averaging 33, 32, 26 and 19 per cent, respectively, well above the minimum 8% requirement 

for total capital under Basel III. 646 Furthermore, it has been reported that Islamic banks are 

scoring better than their counterparts elsewhere, with a return on assets above 0.5%. Another 

paramotor indicating prudent banking practices is the outstanding loans recorded on individual 

banking ledger. In comparing Islamic banks with other banks, the GCC and Iranian banks have 

made significant progress in reducing the ratio of none performing loans (NPL) to total loans 

from double digits in 2010-13 to single digits in 2014. 647  

 

From the borrower perspective, the availability of profit and loss-sharing instruments helps 

individuals mitigate their market risks because it contributes to portfolio diversification. 648 The 

incentive to enter into an Islamic finance agreement is derived from the charges in mark-up or 

shares from the profit of the venture rather than interest charges from lending money. This is 

done by entering into a sale and purchase agreement, a leasing agreement, or an equity 

investment.649 However, that does not limit the promotion of work values through Islamic 

values, as the opportunity to mix Islamic and Western financing methods is also an option, for 

instance, the Saudi Chevron Petrochemical Project, a Rahn-Adl collateral security structure. To 

deal with issues of the requirement for charges versus the need for ownership, which are each 

 
644 World Bank and Islamic Development Bank Group. 2016 pg 58 
645 ibid pg 63 
646 ibid pg 65 
647 ibid pg 65 
648 ibid pg 62 
649 Cross. C. G., et al. ‘Islamic Project Finance’ (2012) at pg 1	
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a method of taking security in Western and Islamic financing respectively, the agreement 

provided a role for an Adl, which is essentially an agent of the syndicate of lenders to manage 

the SPV assets until the repayment of the borrowed funds had been fully paid. This allowed 

the Rahn, which was seen as a legal mortgage, to be deposited into an account of trustees 

belonging to Adl. This project being a mix of Islamic and western finance, illustrated that for a 

hybrid of IPF and IIPF, the negotiations must include compromise and ingenuity in the project 

structure to enable the project to go forward.650  

 

Another excellent example of IPF and IIPF, which have preserved work values at the heart of 

the project is the Abu Halima Mudarabah Greenhouse Project located in Sudan. Although this 

project is a not related to O&G industry, it highlights the benefits of local content investment 

through Islamic finance. As mentioned in chapter three, the investment in providing skills, 

education and a better life for the local inhabitants surrounding O&G projects provides 

namouras advantages both for the NOC and IOC. The Abu Halima project was done by 

financing 125 graduated students with backgrounds in agriculture who had worked with their 

families to set up and operate greenhouses through the profit-sharing contract of Mudarabah. 

Thus, the project directly benefited 125 families and produced over 1,300 tons of vegetables 

annually. The Mudarabah profit-sharing gave a return of 40% for the project managers and 

60% for the bank lenders. The risk involved with the project meant that the bank would observe 

any losses and that the families were insured at least a living allowance throughout the 

production process. The overall finance amount was circa US $4 million, which provided US 

$30,000 for each family. The indirect benefits of the project were the growth of a local technical 

consolation group and two private supermarkets serving the community. 651 

 

Given the above and several other success stories relating to the use of IPF and IIPF, it is argued 

that the O&G finance industry ought to review its ethical investment, both from an economic 

perspective and, more importantly, from a sustainable view. The opportunities that have 

amerced from the development of Eastern practices into the Western systems have been noticed 

in various fields. It has been suggested that Eastern values have infiltrated into the fabric of 

Western culture and society.652 This has presented humanity with the opportunity in the time 

 
650 see Evans, M.J., ‘The future of conflict between Islamic and western financial systems: profit, principle and pragmatism’ 
(2009) 71 U. pitt. L. Rev 819, where the author is arguing for compromise of Islam and West in order to finance  
651 World Bank and Islamic Development Bank Group. 2016 pg 58 
652 Maniruzzaman, A.F.M., ‘Investor-State Dispute Settlement by ADR – An Appraisal of the Recent Trends’ (2018) 
Transnational Dispute Management pg 12		
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of globalisation and instant connections enabling the development of best practices. Therefore, 

best practices are developed by studying and analysing the previous and current patterns. The 

depth of analysis can resemble the experience of living amongst the other nations.  

 

5.2.3 Risk Allocation & Risks Sharing in IIPF  

A comprehensive discussion on Risks has been provided in chapter three of this thesis. Under 

this part, the research is narrowed to the allocation of risk and its sharing under IIPF in the 

context of the O&G industry. In doing so, it is noted that shared risk is associated with shared 

prosperity in Islamic theology.653 Further, it is argued that this may not be the case today as the 

world’s economy revolves around the ideas of capitalism and free-market enterprise. Even 

though the 2008 financial crisis called attention to the issues and flaws with the free-market 

enterprise model of global economic affairs, the philosophy has remained the same even while 

this research is being carried out. Furthermore, the environmental consequences and disregard 

to the current climate crises have also been neglected and remain subordinate to commercial 

interests as the ocean and sea life continue suffering from overexploitation, plastic dumping 

and fossil fuel spoilages. It is, therefore, acknowledged that IIPF and IPF do share common 

risks and uncertainties in many aspects, mainly when there is the question of the environment. 

The fact is that there is only one earth that humankind resides on, regardless of what faith, 

religion and mandate they choose to live by. Nevertheless, as mentioned earlier in this research, 

risks also present opportunities. While such risks and opportunities affect the O&G industry, 

some particular elements only concern IIPF.   

 

The first risk affecting the IIPF aspect of financing the O&G industry is Sharia risk and 

opportunities. It has been suggested that the most significant concern with Sharia rules is found 

in the issues of enforceability, in particular enforceability of contracts under the contracts 

designated rules.654 Taking a typical loan agreement as an example, if a borrower defaults on 

loan repayment, it is clear for the lender what legal remedies to expect, whether contractual or 

implied by the court. However, this is not the case with contracts concerned with Islamic 

finance. The famous case of Beximco655 serves an as good example of a Murabaha loan 

 
653 Alexander, A. J., ‘Shifting title and risk: Islamic project finance with western partners’, (2010) 32 Mich. J. Int’l L. 571  
pg 578 
654 Balz, K., ‘Sharia risk? How Islamic finance has transformed Islamic contract law’ (2008) Cambridge Islamic Legal 
Studies Program Harvard Law School pg 8 
655	Shomil Bank of Bahrain v Beximco [2004] EWCA Civ 99	
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agreement, where an Islamic bank was faced with a claim from the borrower that the loan was 

interest-bearing, inter alia having the effect that the contract was in breach of Sharia rules. 656 

The risk associated with a contract being challenged on Sharia compliance grounds has been 

termed sharia risk. In this regard, Islamic law has been criticised for providing uncertainty as 

opposed to the security that ought to be provided by a legal framework. The Sharia risk is the 

likelihood of a contract not being enforceable due to the lack of conformity to Islamic legal 

principles.657 Sharia risk is also a source of risks associated with Islamic compliance. In 

practice, this has had the effect that contracts have been able to wave sharia risk due to a clause 

that confirms that the contract is Islamic compliant. For instance, in banking, the concept of 

tawarruq is relevant to the sale of goods by the bank (the asset owner) and the exchange of 

commodities (the customer) in the market. In such contracts, it is noted that various methods 

of Islamic compliance have been developed to facilitate such transactions. Therefore, in an 

attempt to mitigate the sharia risk, financial contracts provide for a “waiver of Sharia defence” 

clause. Such clause is evidence of the borrower’s waiver of any claims regarding non-

compliance with the contact with sharia rules.658  

 

Furthermore, the opportunities created by the notion of Islamic complaint have made it possible 

for non-Muslim entities to join in hybrid structures without the fear of Sharia risk. The Utility 

Power Project in Saudi Arabia is a good example, where a Mudaraba-Murabaha financing 

project combined Islamic equity with a Western debt-based venture. The project also included 

a Rahn-Adl element, making it possible for five different parties to participate in the IIPF-IPF, 

namely, engineering, procurement, construction firms, three banks, and a utility company.659 

Another example of utilising risk as an opportunity for Islamic compliance structure is the 

Sohar Aluminium project located in Oman, where an Istisna’a-Ijara Financing was used. The 

project’s sponsor was an Oil Company from Oman whilst the contractors were a governmental 

entity from Abu Dhabi Water and Electricity Authority and a private company named Alcan.  

 
656 See the case of Shomil Bank of Bahrain v Beximco [2004] EWCA Civ 99. See further Balz, K., ‘Islamic financing 
transactions in european courts’ (2008) In Islam and Muslims in Germany 569-584. See further Ali, S.N., ‘Islamic Finance: 
Current Legal and Regulatory Issues’ (2005) Cambridge MA. IFP. 61-75 
657 Balz, K., ‘Sharia risk? How Islamic finance has transformed Islamic contract law’ (2008) Cambridge Islamic Legal 
Studies Program Harvard Law School pg 8 
658 A (concise) typical clause would read: “The transaction contemplated in this Agreement has been approved by [Shaira 
Board], whose ruling with regard to Sharia matters shall be final and binding for the Parties. Neither Party shall be entitled to 
raise any objections or defences based on the basis that the agreement, the transaction envisaged therein or certain clauses 
contained therein, is not in compliance with the principles of the Islamic Sharia (Waiver of Sharia Defense)” see further 
Balz, K., ‘Sharia risk? How Islamic finance has transformed Islamic contract law’ (2008) Cambridge Islamic Legal Studies 
Program Harvard Law School pg 23 
659 Alexander, A. J., ‘Shifting title and risk: Islamic project finance with western partners’, (2010) 32 Mich. J. Int’l L. 571 pg 
603	
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Given the above and the number of other examples showing risk in IPF and IIPF, it is beneficial 

to narrow the focus of the risk opportunities and give it a context. Thus, the proceeding section 

confines the discussion of risk opportunities to the Iranian O&G industry. This thesis has 

argued that Iran has often faced issues with access to O&G markets. Nevertheless, it is also 

suggested that Iran has often been able to produce oil by its quotes under the OPEC agreements, 

apparat from the duration of the Iraq-Iran war and post 2005 sanctions.660 Figure 17 is an 

illustrative demonstration of Iranian production under the OPEC quota.     

 
Figure 17: Iran’s oil production and quota in OPEC. 661 

 

The literature surrounding Iranian production is plentiful, and several studies have looked at 

Iran capabilities of O&G production. Some authors suggest that Iran has been weak in utilising 

its potential.662 Whilst other studies indicate that Iran’s crude oil production has been spent on 

matters that produce low value for the country.663 Ideally, from a production angle, this should 

not be the case for Iran as she holds the world’s second-biggest gas reserve, yet the balance of 

import and export seems to be much less than it ought to be.664 It is further suggested that the 

lack of intention to move towards renewable energies in Iran calls for a review of the current 

 
660 Azadi, A. K., and Yarmohammad, M. H., ‘Analysis of Iran’s crude oil export future capacity’ (2011) 39(6) Energy Policy 
3316-3326 pg 3316 
661 Fard, A. T., ‘Evaluation of influential factors on market values of five major international oil companies, using the method 
of panel data with two-way error components and its application in oil and gas industries in Iran’ (2011) 35(3) OPEC Energy 
Review 220 pg 223 
662 See Shafipour, M., et al., ‘Fuels Price Structuring; A Tool for integration of Environmental Concerns into Energy Sector’ 
(2007) 358-367 see further Azadi, A. K., and Yarmohammad, M. H., ‘Analysis of Iran’s crude oil export future capacity’ 
(2011) 39(6) Energy Policy 3316-3326 pg 3317 
663 Azadi, A. K., and Yarmohammad, M. H., ‘Analysis of Iran’s crude oil export future capacity’ (2011) 39(6) Energy Policy 
3316-3326 pg 3317 
664 ibid pg 3317 



 210 

policy of O&G  operations if Iran intends to meet its internal demand665 and keep its position 

in the global energy market. Accordingly, total value of energy consumed in Iran in 2007 was 

US $32 billion, the equivalent of 975.2 million barrels of oil. The amount has seen a sharp 

increase since 621.9 million barrels of oil in 2000.  It is suggested that without controlling the 

consumption, this value will exceed US $157 billion by 2025. 666 Table 2 provides a breakdown 

of the Iranian local consumption by the type of fuel and the sector which consumes the fuel.  

 
Table 2: Iran’s share of energy carriers in local consumption 2001 – 2007. 667 

 

Whilst historical data provide reasonable information to have some sort of future forecast, some 

studies have made predictions based on three scenarios, the optimistic, basic and pessimistic 

scenario.  These scenarios concern the prediction of Iran’s crude oil balance until 2030. In the 

optimistic scenario, Iran is able to attract US $11.6 billion by 2020 and US $30 billion by 2030. 

668 In the basic scenario, Iran is not able to attract enough investment to cover half of its export 

loss. Thus, Iran’s export reduces by 5% annually, which entails Iran to be an oil-importing 

country by 2022.  Under this research, the pessimistic scenario has not been materialised as the 

prediction was that by 2016 Iran would have turned into an oil-importing country due to lack 

of investment in the industry. It is further suggested that Iran’s only chance in order to deal 

with its challenging circumstances is that foreign financial resources are exploited. However, 

it is usual that there will be 3 to 6 years of gap between the investment and materialisation of 

the O&G products, particularly in the shape of oil barrels. Table 3 provides a snapshot of the 

annual FDI investment in Iranian upstream O&G industry which ought to be compared with 

the sector consumption between 2001-2007 as shown in Table 4.    

 
665 ibid pg 3317	
666 ibid pg 3317 
667 ibid pg 3318 
668 ibid pg 3322	
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Table 3: Annual foreign investment in Iranian upstream oil and gas industry between 1999 and 2007 Iran’s share of energy 

carriers in local consumption 2001 – 2007. 669 

 

 
Table 4: Iranian oil consumption by sector between 2001 and 2007 (million barrels). 670 

 

According to the long-term predictions of the world oil market, there will be a global demand 

of 105.9 mb/d for crude oil in 2030, and OPEC should supply 41.1 mb/d of this demand’.671 

Therefore, despite the current world geopolitics stance, plenty of opportunities exist in its pure 

supply and demand formation for the Iranian O&G products. These opportunities may present 

in discovering new fields or sustainable usage of the current operational areas. To elaborate on 

this argument, it is necessary to reflect on the calculation method based on risk allocation or 

sharing. As mentioned earlier, the risk from the investor’s point of view is admitted if the 

commercial opportunity is profitable. In upstream O&G, it is the total oil and how total oil 

production is calculated, which takes account of all the active O&G fields in a country. Total 

oil, therefore, is a paramotor for risk allocation and sharing.  

 

On the other hand, even with the best and most efficient methods of maintaining and servicing 

the O&G fields, the field may still suffer from the ‘depletion rate’, which accounts for the loss 

of O&G before it has been extracted from the field. The average depletion rate is suggested to 

be 5-6% of the entire field. 672 Admittedly, this number seems to be higher in the Iranian case, 

increasing to amounts such 8% due to the absence of productive production ways, lack of 

Enhanced Oil Recovery (EOR) and delays of other methods such as gas and water injections 

into fields. Therefore, it has been suggested that the total Iranian annual loss of reserves 

amounts to 10%, meaning that the depletion rate accounts for 8% and the remaining 2% is 

 
669 ibid pg 3322 
670 ibid pg 3322 
671 ibid pg 3319 
672 ibid pg 3319 
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because of consumption growth. Table 5 provides an example of how increase in consumption 

rates affect production decrease rates. provides different rates.  

 
Table 5: Examples showing interaction of consumption and production rates.673 

 

Table 6 lists five of Iran’s most recent exploration and development projects. It is important to 

note that an oil reservoir’s lifecycle consists of three stages. First is the development stage, 

where it is common for the production level to reach the planned level. The second is the 

plateau stage, in which the fields produce optimum and steady output. In this stage, water and 

gas injections are used to keep the reservoir's output pressure and ensure a steady supply. The 

final stage of the field is the period of decrease, which ultimately leads to the termination of 

production. In this final stage, EOR and Improved Oil Recovery (IOR) technics are used to 

extract the most amount possible. 674  

 
Table 6: recent investments and added capacities in Iranian upstream oil projects. 675 

 

It has been suggested that most Iranian prominent fields have now passed from the plateau 

stage and need EOR and IOR technics to optimise outcome.676 This has been a challenging task 

at time for the NIOC, due to sanctions and lack of equipment. Even before the sanctions, the 

data reported by the NIGC in 2008 suggests, that at best only 74% of planned gas injunctions 

have been successful in Iran. Table 7 provides a comparative illustration of 2005-2007 in this 

regard.  

 
673 ibid pg 3320	
674 ibid pg 3321 
675 ibid pg 3321 
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Table 7: Comparison between planned and performed gas injections projects between 2005 and 2007 (million cubic meters 

per day) 677 

 

Furthermore, technical issues undoubtedly also affect the EOR and IOR stage, as shown in the 

Figure 18 which represents the gas injunctions self-deteriorating cycle.  

 

 
Figure 18: Iranian gas injunctions self-deteriorating cycle. 678  

 

Risk in the IPF and IIPF has been comprehensively discussed in chapter three and with such 

background information, a critical discussion regarding the importance of price negotiation in 

the risk allocation and sharing is considered. The reflective position is that the IOCs tend to 

position their fiscal terms in the contract so that they will benefit from the ‘upside’, should 

production prices go high, but not to be adversely affected by the ‘downside’, drop in market 

oil prices.679 In the context of Iran, this research has in Chapter four discussed the unique risks 

 
677 ibid pg 3325 
678 ibid pg 3325 
679 Muttitt, G., ‘Nationalizing risk, privatizing reward: The prospects for oil production contracts in Iraq’, (2007) 1(2) 
International Journal of Contemporary Iraqi Studies 1 pg 10 
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involved, most notably security and sanctions. In doing so, NOCs and IOCs may need to 

change their arrangement to carry on business in such risky environments. The evidence 

suggests that sanction or no sanction, business continues. In other words, as long as the 

commercial value can be obtained, a way is found. Consequentially, it is not the NOC or IOC 

which is most affected by such risks, in particular countries where the public are at the receiving 

end of the negative externalities of sanctions and security threats. To elaborate, it is reported 

that during the pre-Iranian Nuclear deal, the sanctions imposed against Iran mostly benefited 

the American IOC firm Halliburton, since Halliburton continued to purchase Iranian oil 

through unconventional means. The Iranians were coerced into marketing their oil at a more 

competitive edge compared to the wider O&G market, meaning less revenue to be transferred 

to the ultimate beneficiary of the natural resources, which under Sharia and Iranian constitution 

is intended to be the public. Another example of where risk and the operational threat had a 

material impact on the public was Iraq. Accordingly, the Iraqi population were disadvantaged 

by the lessor return on the value of their natural O&G resources. This was reflected in the 

higher prices charged by the IOCs for the security concerns in the country. As a result, costs 

associated with insurance and security were charged by the IOCS. For instance, IOCs were 

charging 20% of the ‘profit oil’ in Iraq, and such terms were unimaginable to the industry pre-

Iraqi deals. 680    

 

Another important aspect of price negotiation and risk allocation is related to risk sharing. The 

topic of risk-sharing was introduced in chapter three. It was further developed using the 

contextual case study under chapter four, namely the Iranian O&G Industry. By way of 

reference, it is suggested that the Iranian EPC contract was devised to share the risk between 

parties. Furthermore, the literature supporting this argument reports that the EPC has adopted 

a fair and just strategy for risk-sharing.681 This is illustrated by the preface of the NIOC 

executive by-law, promoting the use of the EPC contract for Iranian upstream O&G. In fact, 

the fair risk-sharing strategy has been mentioned as the first principle of the EPC contract.682 

However, it is important to note the differences of Iranian EPC and its international 

predecessors based on risk. The international models mostly follow the framework that was 

produced by the International Federation of Consulting Engineers (FIDIC). An example of a 

 
680 Muttitt, G., ‘Nationalizing risk, privatizing reward: The prospects for oil production contracts in Iraq’, (2007) 1(2) 
International Journal of Contemporary Iraqi Studies 1 at pg 12 
681 Kazemi, F., and Adiban, E., ‘Comparing EPC contracts with conventional contracts and their effectiveness on risks of 
projects in National Iranian South Oil Company (2015) 36(3) Cumhuriyet Üniversitesi Fen Edebiyat Fakültesi Fen Bilimleri 
Dergisi 3066-3080 pg 3078 
682 Ibid pg 3068 
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contract produced by the FIDIC includes the Trunkey EPC contract, which unlike the Iranian 

EPC, the risk of the contract was designed to be placed with the IOC, even if such risks were 

unforeseeable or as a result of the NOCs omission/action or negligence.683 If one were to learn 

from past experience, then the modern approach to this topic ought to take the literal approach 

to risk-sharing. This is even more relevant due to the catastrophic climate and environmental 

pollutions due to upstream O&G activities.  

 
5.3 Challenges  
 

The presumption is that project finance is an “off-balance-sheet” method of financing an 

economic unit, where the lender primarily looks at the unit output to finance the project. This 

finance method is particularly relevant in upstream, midstream, and downstream assets in the 

O&G industry. 684 As mentioned earlier in this research, debt-financing has a well-established 

route and has proven to be used in the O&G sector. However, while perceived old and 

traditional, Islamic finance is faced with an opportunity and is relatively in its early interaction 

with the O&G industry. Whilst this is an opportunity for IIPF, it also raises challenging issues 

for the reviving of Islamic finance, especially in finance, which is dominated by debt-leverage 

principles of Wester IPF. The most notable challenge for IIPF concerned with the fundamental 

Islamic principles is the doctrine of prohibition of riba685. Having this basic yet fundamental 

principle in mind, the following sections break down the different challenges associated with 

IIPF using comparative and critical analysis.  

 

5.3.1 Understanding the Concept and Nature of Islamic Jurisprudences 

As mentioned earlier in this research, Islamic finance and the growth of accompanying Islamic 

law has seen significant development, mainly post the 2007 financial crises where many 

problems associated with the conventional western debt-based finance were discovered. 

Although there seems to be no limit on Islamic finance’s growth, this method has significant 

 
683 See further Huse, J.A., Understanding and negotiating turnkey and EPC contracts (Sweet & Maxwell 2002)  
684 McMillen, M., ‘Islamic Shari’ah-compliant project finance: collateral security and financing structure case studies’, 
(2000) 24 Fordham Int’l LJ 1184 at pg 1186 
685 However, jurists have a more expansive concept in Islamic jurisprudence, addressing not only prevention of the 
exploitation of those in a weak bargaining position, but also “the illegality of all form of gain or profit which were unearned 
in the sense that they resulted from speculative or risk transactions and could not be precisely calculated in advance by the 
contracting parties. See further Coulson, N.J. Commercial law in the Gulf States: The Islamic Legal Tradition (Graham & 
Trotman 1984)  
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challenges. It is argued that the use of contractual tools to create modern Islamic finance by the 

market and private actors such as international investment banks, law firms and accountants, 

have resulted in industry practice and custom. Some have termed this the global lex mercatoria 

of Islamic financial transactions.686 This is partly due to the benefits of party autonomy and 

contractual freedom. Legal drafters have enjoyed the freedom to draft clauses and agreements 

without governmental and regulatory intervention hurdles. In contrast, there exists an argument 

that the so-called modern Islamic finance is only Islamic in colour and not in spirit, an Anglo-

Muhammadan law as thought by English-trained judges. The proponents of this argument 

suggest that the globalised financial practice has been able to hijack Islamic contract law, 

impacting Islamic transactions in such a way that Islamic scholars no longer draft them, neither 

the agreements are governed by Islamic law and adjudicated by Islamic jurists. 687 The adverse 

impact of this is that if the objectives of Islam are not met, rather than financial packages are 

devised so that they are compliant with the principle. For instance, interest has been re-

introduced as profits while using the same basis to calculate the value as if the traditional 

interest would have been such as LIBOR.  

 

Furthermore, the challenges associated with the understanding of Islamic figh have been 

escalated as a result. As such, a fragmented front appears in the Islamic world and Islamic 

finance. In order to buttress this argument, a brief re-cap is of use. Thus, the question remains 

as to what is Sharia? In its literal translation, sharia means “the Way”. However, it is more 

commonly understood to refer to the divine laws as sanctioned by God in the Quran and 

through the teachings of the Islamic Sunna (precedent) and Figh (jurisprudential 

understanding). Accordingly, it is, therefore, the role of the Islamic scholars (Ulama) to 

legitimise and oversee Islamic project financing. 688  In doing so, the legal reasoning adopted, 

ijtihad (“effort”), is published for current and future guidance. It is mentioned that in ijtihad it 

is the “roots of the law” or usual alfigh which is considered. Given the roles as mentioned 

above and other rules, Islamic jurisprudence is deemed to be developed from the following 

framework: 689 

a) Quran 

b) Sunna, the ways of the Prophet Mohammed, binding authority, dicta and decisions.  

 
686 Balz, K., ‘Sharia risk? How Islamic finance has transformed Islamic contract law’ (2008) Cambridge Islamic Legal 
Studies Program Harvard Law School at pg 26	
687 ibid pg 25 
688 McMillen, M., ‘Islamic Shari’ah-compliant project finance: collateral security and financing structure case studies’, 
(2000) 24 Fordham Int’l LJ 1184 at pg1189 
689 ibid pg1190	
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c) Ijma, “consensus” of a community of scholars,  

d) Qiyas, analogical deductions and reasoning.   

To further narrow the focus of challenges associated with IIPF regarding the above framework, 

the issue of ownership is revisited under this heading. An example is used to buttress the 

argument to recognise the issues and problems for co-financing deals. In this case, the Islamic 

lender ought to have title over the asset/project because of Sharia rules, which led to some 

problems. The changing ownership of the underlying asset may have material adverse impacts 

in terms of risk. As such, the investor may find himself in an undesirable position. The 

investment into a project under Islamic finance makes the investor the owner, thus conferring 

risks he might not have bargained for. Still, there is little to do because of not probably 

appreciating Islamic laws and jurisprudence. Therefore, in IIPF, this sort of deal carries a more 

significant risk for the investor, as was the case in the Equate Project by the Kuwait Finance 

House (KFH). In the Equate project, the lender encouraged an SPV entity to be created to 

protect itself. This made it possible for the main assets of the lender to be safeguarded against 

liabilities that supersede the amount the SPV would be covering. However, there existed a 

significant amount of legal uncertainty in case of substantial losses.690 With challenges 

associated with ownership, a further issue exists with hybrid models. These mixed models 

create an atmosphere where Islamic and non-Muslim lenders face challenges and disputes over 

title and ownership of which trench of assets belongs to who. This is problematic, especially 

in O&G contracts, since it is common for countries to have legal obstacles to transfer ownership 

of natural resources.691  

Another challenge with mix and hybrid models is in relation to the hierarchy of creditors. In a 

co-finance deal, it is clear that the Islamic lender will be well protected as he will have title; 

however, the western co-financer would not benefit from such a position. Such deals would be 

contrary to the finance principle of pari passu treatment, meaning that all creditors holding 

similar security should be treated the same and have an equal claim over the project assets.692 

This may also have a significant impact on the insurance and other surcharges and expenses in 

relation to the assets transferred to the Islamic lender.693  

 

 
690 Sadikot, R., ‘Islamic project finance: Shari’a complaint financing of large-scale infrastructure projects’ (2012) Online 
Journal on Southwest Asia and Islamic Civilization 1 at pg 7 
691 ibid pg 7 
692 ibid pg 7 
693 ibid pg 7	
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5.3.2 Legality and Jurisdiction  

The question of legality and jurisdiction is not exclusive to IPF or IIPF but applies to any 

jurisdiction that enshrines a legal system capable of enforcement. Although legality and 

jurisdiction are terms that different lawyers have used throughout history, they remain relevant 

even today, as enforcement of contracts carries a significant consideration from a legal 

perspective. Enforce ensures contractual parties that their counterpart will see the contract 

executed and performed. On the odd occasion where a dispute arises, adjudication is available 

for the parties to rectify or remedy that circumstance. However, the option available for the 

parties depends on the contractual terms and clauses. In the O&G contracts, traditionally parties 

have used internationalisation clauses to aid enforcement. Such clauses are practical due to the 

hierarchy of laws in most legal jurisdictions. Accordingly, the national constitution is placed 

at the top, followed by ratified international treaties and then domestic laws and regulations. 

Therefore, if the internationalisation clause can achieve the status of international treaties or 

similar, it is deemed to be in a higher position than domestic laws and regulations.694 While the 

international dispute resolution or litigation strategies provide considerable advantages, it is 

important to note that it may cause greater confusion and disadvantages in the context of 

Islamic jurisdictions.  

 

In particular, it has been suggested that one of the most critical issues that Islamic project 

finance is facing is enforcement mechanisms. This issue is crucial when a project concerns 

jurisdiction where Islamic law is the governing law. Thus the concern is in relation to 

enforcement entities, Islamic jurisprudential interpretation and enforcement of 

Awards/Orders.695 These concerns are addressed in the following paragraphs.  

 

The foundation required to enable a functional international Islamic finance platform is built 

upon a sound legal framework. Such framework should provide a suitable environment to 

accommodate Islamic finance; Secure the enforceability of Islamic finance contracts, and 

ensure an effective legal process for settling disputes regarding Islamic finance contracts.696 

 
694 See further Hilyard, N., and Muttitt G., Turbo-charging Investor Sovereignty – Investment Agreements and Corporate 
Colonialism (London: The Corner House 2006) see also ‘Destroy and Profit – Wars, Disasters and Corporations, Focus on 
the Global South’ https://focusweb.org/publications/destroy-and-profit-wars-disasters-and-corporations/ [Accessed 
10/09/2021]. 
695 McMillen, M., ‘Islamic Shari’ah-compliant project finance: collateral security and financing structure case studies’, 
(2000) 24 Fordham Int’l LJ 1184 at pg 1184 
696 Follak, K. P., ‘Analysis: Shari’ah clauses in financial contracts’ (2010) International lawyer and economist 1 at pg 1 
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To achieve the targets mentioned above, IIPF contracts have been drafted in different verities. 

However, the applicable law and governing law clauses do carry similar working in most IIPF 

contracts. The following clauses are good examples of demonstration: 

 

The parties may choose any State law which incorporates the rules of Sharia’ah as 

substantive law. The parties may choose the Shariah as the law of contract, opt out of 

any national law, exclude dispute resolution before the courts and submit to 

arbitration.697 

 

The parties may construe the contract under any State law carefully avoiding evident 

contradictions to Sharia principles. This requires a great deal of due diligence and 

advice by Islamic and secular exports. 698  

 

Although extracted from different and unrelated contracts, the above examples share the 

common feature of respect for party autonomy and freedom of contract. In other words, parties 

to the contract have the freedom to decide on the applicability and the extent of such 

applicability of Sharia or other governing laws to be married to the contract. 

 

On the other hand, a major challenge that is faced by parties using the freedoms mentioned 

above, namely, freedom of contract and party autonomy, is court intervention. For instance, in 

a benchmark decision, the English Court of Appeal Shamil Bank of Bahrein EC v Beximco 

Pharmaceuticals Ltd699 had refused to enforce Sharia principles, based on three arguments. In 

summary, the Court reasoned that the EU Rome Convention allows only the choice of State 

law, meaning that a contract can only be construed under one jurisdiction and that it cannot be 

the party’s intention to entrust an English Court with the interpretation of the Sharia. The reach 

of this judgment has established a precedence that the current practice is not to include a 

reference to the Sharia, avoiding the somewhat unpredictable potential for conflicting results 

under English law.700 

 

Therefore, it is necessary to appreciate the impact of different Judgments from different 

jurisdictions on IIPF. Furthermore, to realise the differences in opinion that could exist in such 

 
697 ibid pg 2 
698 ibid pg 2 
699 Shomil Bank of Bahrain v Beximco [2004] EWCA Civ 99	
700 Follak, K. P., ‘Analysis: Shari’ah clauses in financial contracts’ (2010) International lawyer and economist 1 pg 2 
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a transaction, a comparative analysis is helpful. Accordingly, the differences are further 

intensified by the fact that the Islamic practices differ according to the country of origin. This 

will also affect the extent of the impact of that particular jurisdiction on the IIPF industry. For 

instance, the Kingdom of Saudi Arabia (KSA) follows the Islamic doctrine of the Hanbali 

school of jurisprudence.701 The KSA as the custodians of Islam’s most sacred and holiest sites 

are obviously a dominant player in shaping modern Islamic finance. An excellent example of 

the KSA influence on Islamic finance is found in a wave of projects delivered using the Build 

Own Operate (BOO) structure, where Islamic finance played a dominant role. 702 Some of the 

KSA industry bodies that participated in these projects include Saudi Arabian Basic Industries 

Corporation (SABIC), Yanbu Petrochemical Company (Yanpet), JV of SABIC and Mobil 

Yanbu Petrochemical Company, Saudi Petrochemical Company (Sadaf). There exists a strong 

justification for the different organisations in the KSA that concern Islamic finance. This is 

because the KSA does not sanction any statutory body of law that provides a legal framework 

for istinsaa, ijara, security, mortgages, pledges, interest and other financial matters. Therefore, 

the financiers and practitioners must look at the Sharia for the financing of ventures directly. 

Projects such as Saudi Chevron (Rahn703-Adl704 structure), Utility Power, Maconda Park, and 

Truman Park, had to be creative and innovative in order to be executed in such climates. 

Furthermore, the interpretation of the relevant Islamic laws which endorse the permissibility 

of the structure and adjudication in terms of disputes has a subjective difference depending 

upon the point of view. However, an important facilitator is the party autonomy enshrined 

under sharia, which means that in the absence of any prohibition, the contract is the primary 

legal constitution. In the KSA legal system, the concept of precedent does not exist, and court 

decisions generally do not have any effect on any later disputes.705 This significantly impacts 

the choice of law enforcement entities, which is a crucial element to every financial contract. 

In the KSA, in is noted that a number of different courts, committees, offices and boards exist, 

 
701 The 4 major schools of Islamic jurisprudence are: (1) the Hanafi school, predominant in countries of the former Ottoman 
Empire, disciples of Abu Hanafi (d, 767H) Kufa; (2) Hanbali, predominant in KSA, formed by Ahmad bin Hangal (d. 855 
H); (3) Maliki School, which was emanated from the Arabian centre in Medina through the followers of Malik bin Anas (d. 
796 H); (4) Shafi’I school, formed by the followers of Shafi’i (d.820 H). Most scholars from medieval times until modern 
times aligned themselves with one of the four major schools of Islamic Jurisprudence. However, in modern times many 
scholars do not believe it necessary to belong to any single school of Islamic jurisprudence. Vogel, F. E. and Hayes, S. L. 
Islamic law and finance: religion, risk and return (Vol 16 Brill 1998) at pp 34-43  	
702 McMillen, M., ‘Islamic Shari’ah-compliant project finance: collateral security and financing structure case studies’, 
(2000) 24 Fordham Int’l LJ 1184 pg1192 
703 A rahn is a type of mortgage (with respect to real property) and pledge (with respect to personal property) of property 
(marhoun) that meets certain requirments. The adlan are the Onshore Security Agent and the Offshore Security Agent.  
704 Who is adl? in brief, an adl is a trusted and honourable person selected by both the lender and the borrower, a type of 
“trustee arbitrator” having certainty fiduciary responsibilities to both parties. 
705 McMillen, M., ‘Islamic Shari’ah-compliant project finance: collateral security and financing structure case studies’, 
(2000) 24 Fordham Int’l LJ 1184 at pg 1194 
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which might have independent jurisdiction, these include the Saudi Arabian Monetary Agency 

(SAMA), Banking Disputes Settlement Committee (SAMA Committee) and the Office of 

Settlement of Negotiable Instruments Disputes, AKA Negotiable Instruments Office (NIO) 

which are under the jurisdiction of the Ministry of Commerce. These organisations raise 

particular issues related to enforcement and jurisdiction. However, most of such issues concern 

internal matters. The circumstances could be further complicated when there is a question of a 

foreign judgment and arbitration awards. 706 However, experience has shown that if parties are 

persistent and creative, a solution could be reached. This happened in the Saudi Chevron 

project707, which encompassed an international approach to Islamic finance under Saudi law, 

which permitted the use of contracts to cater for a choice of remedies, court actions and 

arbitration awards.708 The Saudi Chevron structure is now the basis for a wide variety of project 

financing and other secured lending transactions in Saudi Arabia and elsewhere in Islamic 

jurisdiction. 

5.3.3 Uncertainty and Unestablished Rules and Principles in IIPF  

The argument is that no single jurisdiction could claim to be the source of Islamic finance, and 

Sharia does not have a jurisdiction that it could be tied to. Due to the lack of supreme authority, 

particularly when it concerns the adjudication of disputes, IIPF has not been criticised for 

uncertainty and the absence of established rules and principles. For instance, when disputes 

reach the courts, the judges have had to cater for the contract and give effect to its terms. This 

goes beyond what is perceived as the traditional interpretation roles that Judges are often asked 

to do. In the Common law, in particular, in England and Wales, it has been reported that judges 

have resorted to using English law as governing law, even though the contract was not subject 

to it, as the party intention were clear on opting for Sharia to be the governing law. This is a 

particular problem when sharia law is the governing law, but the case is adjudicated in the 

English courts. In such circumstances, case law indicates that the judges have seen it most 

appropriate if English law is to govern the dispute having Islamic law principles as an 

illustration and guidance. This has made it uniquely challenging for IIPF to offer certainty of 

contract, and also to have clear and established rules, principles and precedence. 

 

 
706 ibid pg 1199 
707 See chapter three for details of the project 
708 McMillen, M., ‘Islamic Shari’ah-compliant project finance: collateral security and financing structure case studies’, 
(2000) 24 Fordham Int’l LJ 1184 at pg 1231	
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Furthermore, due to the differences within the earlier practices of Islamic finance, the IIPF 

market seems to be dominated by two methods of practice, namely the Middle East and the 

Southeast Asian market practices. Others have referred to these markets as the Civil law 

practices of Islamic law, versus the Common law practices of Islamic law, with the Civil law 

countries based near to the Persian Gulf, such as the UAE (excluding areas such as the DCIF) 

and the Common law practices in countries that used to the part of the British territories, such 

as Malaysia. Apart from the practices that have separated and segregated the use of IIPF based 

on reasons above, the commercial transactions are also a source of different interpretations of 

the Sharia, in particular, scholars in Malaysia, Indonesia, and India tend to be much more liberal 

than their counterparts from the Persian Gulf or Pakistan. It is important to note that both 

markets aim to produce standardised transaction documents, as modern-day banking depends 

on it.709 Current standardised forms have been produced by the Accounting and Auditing 

Organization for Islamic Financial Institutions AAOIFI and the London Loan Market 

Association (LMA). The latter has a more significant loan focus theme. It is interesting to note 

that the LMA has issued guidance to draft Islamic loan agreements, which reportedly was based 

on the standard LMA form and that the draft was made by London ‘city lawyers’ rather than 

Islamic scholars.710 The agreement, therefore, follows the standard of international finance, in 

particular with bigger transactions. In other words, since international finance shadows the 

contractual practices, it has been the lawyer’s duty to draft the law relevant to IPF contracts. 

These lawyers are primarily London based lawyers drafting contracts in respect of financial 

services around the globe and see Islamic rules as no different to other terms provided in the 

contract.711 As mentioned earlier, the English Court of Appeal decision of Baximco, where the 

court refused to enforce Sharia principles also confirms that City lawyers are following the 

courts precedent in regarding Islamic law as subordinate to English law, and that Sharia, is just 

a compliance exercise. The result for English contracts has been that contracts governed by 

English law do not include a reference to the Sharia. 

 

In comparison, the law of the European Union through the Rome I convention has permitted 

contractual parties to incorporate a non-State body of law.712 Furthermore, article 3 provides 

for a partial choice of law subject to certainty, which means that the fundamentals of the 

 
709 Balz, K., ‘Sharia risk? How Islamic finance has transformed Islamic contract law’ (2008) Cambridge Islamic Legal 
Studies Program Harvard Law School at pg 19 
710 Balz, K., ‘Sharia risk? How Islamic finance has transformed Islamic contract law’ (2008) Cambridge Islamic Legal 
Studies Program Harvard Law School at pg 20 
711 ibid pg 21 
712 Recitle 13 Rome I, Regulation on the law Applicable to Contractual Obligations. 
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contract ought to be clearly defined. Therefore, theoretically, the parties may choose any State 

law incorporating Sharia rules as substantive law. The parties may choose the Sharia as the 

contract’s governing law and opt-out of any national law, whilst excluding dispute resolution 

before the courts and submitting to arbitration. The jurisdiction of a Member State may allow 

the choice of non-State law, including the Sharia (e.g. France). The parties may incorporate by 

reference into their contract a non-State body of law, including the Sharia. The parties may 

construe the contract under any State law, carefully avoiding evident contradictions to Sharia 

principles. This requires a great deal of due diligence and advice from Islamic and secular 

exports. However, it ought to be noted that overriding mandatory provisions in the sense of 

public interest under the forum’s jurisdiction is not permitted.713  

 

5.3.4 Disputes Resolution and Settlement  

The question of dispute resolution has many considerations that parties should take on board. 

From the participants IOC and NOC points of view, disputes affect the present and the future 

of their business relationship. Disputes also have the potential to shape and affect the industry 

and even outline the legal practice. There are also other weighing factors such as publicity, 

costs and resources, which require serious consideration before any dispute resolution steps are 

taken. In the context of the O&G, the industry has seen disputes resolved via different forms, 

including negotiation, mediation, independent expert appraisal, conciliation, neutral 

evaluation, arbitration, and litigation. Although this is not an exhaustive list, these steps are the 

most common methods adopted in contractual O&G disputes. The earlier forums are least 

evaluative, structured and formal, while the latter ones are opposite as the formalities involved 

with litigation are known to any practising lawyer. In order to expand on challenges associated 

with dispute resolution and settlement, the discussion takes a method of comparative analysis 

starting from the most formal approach, namely litigation.   

 

Under the rules of England and Wales, there are several procedural requirements usually found 

within the Civil Procedure Rules (CPR) and other relevant national or international procedural 

regulations that ought to be adhered to before a hearing. A similar course of action could also 

be found in other jurisdictions, which is expected as the lack of procedural guidelines is likely 

to result in chaos. In the context of O&G upstream contracts, procedural issues often expand 

 
713 Follak, K. P., ‘Analysis: Shari’ah clauses in financial contracts’ (2010) International lawyer and economist 1 pp 2-3	
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beyond a single jurisdiction due to the international nature of IPF and IIPF. As introduced 

under chapter three of this thesis, ‘certainty’ is one of the most important aspects of O&G 

upstream contracts. This is partly due to how well established the contract's procedural rules 

are, as certainty gives a good indicator of how disputes are likely to be settled. Given the above, 

the parties must have extensive negotiations to agree on the governing law, jurisdictions, and 

even exclusive jurisdiction clauses. This has made the laws of England and Wales immensely 

attractive as the option which the parties nominate. This thesis argues that this option has not 

delivered as the industry had hoped, at least when it comes to litigation. This point has been 

visited in several sections of this thesis, most notably referencing the Beximco714 case. 

Furthermore, in the context of the Middle East, some national courts have often not been 

successful in ensuring enforcement of awards in favour of the winning party. This, amongst 

other factors which expand beyond the scope of this research, has resulted in the growing 

number of international treaties and contracts that attain international status, so that contracts 

are not subject to the local host courts but to international dispute resolution centres, such as 

the International Centre for the Settlement of Investment Disputes (ICSID).715  

 

The second most formal approach considered under this section is Alternative Dispute 

Resolution (ADR). It is important to note that the term ADR is seen as an umbrella term 

covering a number of non-judicial forums. The challenges associated with ADRs is that party 

autonomy and the sanctity of contract may be sacralised by the precedent of international law 

and regulations. For instance, conflict of law rules may prevail over contractual terms and 

arrive at a different governing law that determines the dispute’s outcome.716 Using the Iranian 

O&G industry to ground the discussion concerning ADR, the effectiveness of the Tehran 

Regional Arbitration Centre (TRAC) is considered. It is suggested that the TRAC initiation 

was the introductory gateway for the ADR in Iran. Before TRAC, Iranian contracts were rarely 

subject to arbitration since the Iranian governing law clauses did not cater to local Arbitration 

dispute settlement mechanisms. This encouraged foreign companies to resolve their disputes 

using foreign ADR centres.717 Whilst this comes as a fair recourse for the IOC, the Iranian 

NOC found the decision challenging in cases where foreign ADR was not considered at the 

 
714 Shomil Bank of Bahrain v Beximco [2004] EWCA Civ 99	
715 Muttitt, G., ‘Nationalizing risk, privatizing reward: The prospects for oil production contracts in Iraq’, (2007) 1(2) 
International Journal of Contemporary Iraqi Studies 1 
716 Abba, K.O., and Walde, T.W., ‘Renegotiation and contract adaptation in international investment projects: applicable 
legal principles and industry practices (2000) 1(1) The Journal of World Investment & Trade 5-7 
717 Ebrahimi S.N., and Nedoushan, S.J., ‘Foreign investment contract and overview of legal nature, features and 
characteristics’ (2018) 48(1) Law Quarterly 1-19 pg 18 
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point of entering into the contract. Nonetheless, the last few decades have witnessed the growth 

of arbitration718. For instance, a study has shown an increase of a few cases in 1992 to an 

increase of circa 855 instances by the start of 2018.719 However, the growth trends have 

depressed in some jurisdictions. It has been reported that there is a shift from arbitration to 

other forums of dispute resolution, namely the mediation process. Accordingly, some reports 

suggested that there is an attractive commercial interest in mediation. Further, mediation can 

offer various advantages as opposed to other methods of ADR.720 With mediation, parties 

control their costs, privacy, preservation of the relationship. It also gives the option of cost 

control which is growing amongst the industries.721 On the other hand, the effectiveness of 

mediation can be questioned as it is a voluntarily processes lacking formal enforcement. 

Nonetheless, dispute resolution processes have seen an upward trend, particularly in mixed 

jurisdictions of Islamic and Western elements. It is interesting to note that private dispute 

resolution is preferred over judicial litigation under Islamic culture. This is prescribed to the 

idea that Islamic culture encourages harmony and peace between relationships, and in terms of 

disputes, it encourages the preservation of the relationship as opposed to cutting of ties, unless 

there is a greater good in the latter action. Furthermore, it has been suggested that the 

collectivist spirit and social harmony that once existed only in Islamic cultures have gradually 

made their way to Western cultures. 722 In ADR, this phenomenon has manifested in as such 

that there exists a preference for settlement over litigation.   

 

5.3.5 Ethical investment 

There exist several philosophical ideologies that deal with the question of ethics and various 

approaches designed to deal with inequality in Western society. Broadly taking account of 

those approaches, this thesis categorises them into two main classifications, first of which 

dealing with income-based distribution and second, dealing with asset-based distribution.  It 

has been suggested that without a new social contract, the problem of inequality will remain 

 
718 Maniruzzaman, A.F.M., ‘Investor-State Dispute Settlement by ADR – An Appraisal of the Recent Trends’ (2018) 
Transnational Dispute Management  
719 ibid pg 1 
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intractable.723 Opponents of this philosophy, on the other hand, argue for Asset-based 

redistribution, as explained best in Samuel Bowles’s 2012 book, the New Economics of 

Inequality and Redistribution.724 Taking a step back from the nuances separating the views 

above, the World Bank objective in relation to ethics (inequality) is changing financial and 

labour contracts to create an incentive structure that improves productivity by better aligning 

the interests of principles and agents in such a way that avoids moral hazard and other 

informational problems. 725 Taking the philosophical and the practical arguments in relation to 

ethics, it is the position of this thesis that the O&G industry has failed to deliver on the promise 

of ethical investment.726 This can be seen in under-compensated societies where the O&G 

extraction project is located—for instance, explorations in Nigeria, Gulf Mexico, Libya, Iraq 

and Iran. Although not an exhaustive list, these countries all have local inhabitants that have 

suffered from the production of upstream O&G and have lived with the devastating changes in 

their surrounding environment due to such activities. The financial model supporting the 

exploration in these areas does not account for such stakeholders, even if such models are 

designed on the basis of green investment disclosure.727 This thesis also assumes that ethical 

investment can significantly improve the pollution and environmental damages that occur as a 

result of IPF and IIPF, particularly in the context of O&G; this thesis has argued the point for 

the need for ethical investment. Furthermore, it is argued that ethical investment can also be 

achieved through Islamic finance. This is due to the principles of Islamic Sharia law since any 

investment ought to be Halal (‘Tayyib’/clean), which raises the opportunities for fairness, 

equity, and transparency, which supports sustainability.728 Additionally, as mentioned in 

chapter three, ethical investment can also take place using Sukuk. This attempts to redistribute 

society's wealth back to the community rather than leaving resources in the control of a few.  

 

Given the above, ethics and sustainability ought to be considered together. In the same way 

growing calls for ethical investment are being reiterated, an increasing number of calls are 

 
723 For a comprehensive discussion see Stiglitz, J.E., and Greenwald, B., Creating a learning society (Columbia University 
Press 2014) 
724 See for instance Piketty, T. and Saez, E., ‘Income inequality in the United States 1913-1998; (2003) 118(1) The Quarterly 
journal of economics 1-41  
725 World Bank and Islamic Development Bank Group. 2016 pg 50 
726 Alhammadi, S., et al., ‘Risk management and corporate governance failures in Islamic banks: a case study’ (2020) 11(9) 
Journal of Islamic Accounting and Business research 1921-1939 
	
727 Troeger, T.H., and Steuer, S., ‘The role of Disclosure in Green Finance’ (2021) European Corporate Governance 
Institute, Law Working Paper 604  
728 Ali, M.H, et al., ‘Faith-based versus value-based finance: Is there any portfolio diversification benefit between 
responsible and Islamic finance?’ (2021) 26(4) International Journal of Finance & Economics 5570-5583 
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being made for the emerging concept of disclosure sustainable financial climate change 

compliance project finance. However, it is important to note and trace back the institutional 

developments on ethical and sustainable investments, linked to the European Investment Bank 

and the introduction of the AAA-rated ‘Climate Awareness Bond’ in 2007. The World Bank 

followed the ethical and sustainable approach in 2008, where it issued a green bond for 

SEK390m. Therefore, it was over a decade ago where policymakers attempted to educate 

investors to stop being indifferent towards the impact of their investments and promote them 

to take a proactive frame of mind in terms of sustainability.729 Such attempts in practice were 

also supported by Islamic financial institutions, such as the Islamic Development Bank, which 

in 2019 issued the first-ever AAA-rated green Sukuk, raising circa €1bn, which was later 

followed by a sustainability Sukuk issued in 2020 raising almost US $1.5 billionn. 730   

 

As discussed in this research, there are various cases where the upstream activity has resulted 

in environmental disasters, such as the Gulf of Mexico oil spillage. There are arguments that 

such disasters relate to the embedded commercial model which O&G companies work on. In 

simple terms, the executive decision-makers are incentivised to produce higher value for the 

shareholders, quite commonly in the short term, allowing for decisions to be made to save 

operation and safety costs. As the evidence all points, the global climate crisis is one of the 

most important topics on the agenda of political leaders. Accordingly, the 26th UN Climate 

Change Conference of the Parties (COP26) 2021 in Glasgow has re-emphasised the need and 

call for action. Furthermore, there are expectations that the summit would put increased 

pressure for the members to take constructive steps towards the goals set by the Paris 

Agreement and the UN Framework Convention on Climate Change (UNFCCC). The Paris 

Agreement was intended to be a legally binding document that was adopted by 196 countries 

at the COP 21 in Paris in 2015, which came to force in 2016. Amongst other targets, the main 

objective of the Paris Agreement is for members to reduce their contributions to global 

warming and reach a target of at least 2 degrees Celsius added to current temperatures. This 

has made the topic of green investment significantly trendy, particularly concerning the 

Sustainable Development Goals (SDG) initiatives. Whilst chapter three of this thesis includes 

a comprehensive discussion regarding SDG targets, the aim of ethical investment through 

Sukuk is now presented. Accordingly, around 24% of the world's total population are part of 

the 57 Organisation of Islamic Corporation (OIC), representing 1.82 billion people. The figures 

 
729 Islamic Finance Council – Innovation in Islamic Finance: Green Sukuk for SDGs – September 2021 pg 12  
730 ibid pg 24	
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as gathered by the UNDP (United Nations Development Program) Indonesia has given the 

authors the confidence to suggest that via green Sukuk investment, an estimate of US $30 

billion to US $50 billion could be gathered to be contributed to the Nationally Determined 

Contributions (NDC).731 NDC refer to the measures adopted by individual countries to reduce 

their impact on climate change by reducing national emissions.732  The Figure 19 is an 

illustrative figure of the upwards trajectory of the Green bond market size. 

 

Figure 19: Green Bond market size.733 

 

It is important to note that green bonds differ from green Sukuk, and the terminology should 

not be used interchangeably. In that green Sukuk share all the principles of green bonds. 

However, they do have additional elements, for instance, green principles in green bonds also 

apply to green Sukuk, which include four components: use of proceeds, process for project 

evaluation and selection, management of proceeds, and reporting.734 The additional checks for 

the green Sukuk investments are the requirement for independent review and an impact report, 

which is the key element in reporting on the progress of underlying projects and assets.735 This 

is why this thesis’s position is that with the aid of Islamic Sukuk, there is a higher chance of 

 
731 Ibid pg 25 
732 El Amri, M.C., et al., ‘How Green Sukuk Structure Contributes to SDGs?’ (2021) In Islamic Wealth and the SDGs, 
Palgrave Macmillan, Cham 621-637 
733 Islamic Finance Council – Innovation in Islamic Finance: Green Sukuk for SDGs – September 2021 pg 12 
734 World bank (2020) “Pioneering the Green Sukuk: Three Years On” (October), World Bank, Washington 
735 Green Bond Principles – Voluntary Process Guidelines for Issuing Green Bonds – June 2021 see further Maltais, A., and 
Nykvist, B., ‘Understanding the role of green bonds in advancing sustainability’, (2020) 15 Journal of Sustainable Finance & 
Investment 1-20	



 229 

achieving ethical and sustainable investment. With reference to the size of the global Sukuk 

market provided in Chapter Three, it is interesting to note that from the total size, how much 

of the Sukuk is designated to green Sukuk. Accordingly, from the total size of the global Sukuk 

market in 2019, which is circa US $170 billion, US $3,500 million. Although this size of the 

green Sukuk market is only a small fraction of the global Sukuk market, it has had a noticeable 

upward change compared to the previous years, as seen in Figure 20.  

Figure 20: Size of the global green Sukuk market.736 

 

In the context of the O&G industry, there remain no more excuses for IOC and NOC to 

continue practising with their old ways as mentioned throughout this thesis, the evidence 

overwhelming points towards a better practice that holds accountability for sustainable 

practices at its heart. This is in line with the UN Guiding Principles (UNGP) on Business and 

Human Rights, which holds businesses responsible for respecting human rights in addition to 

human rights due diligences.737 However, it should be noted that the UNGPs are only guidance, 

as the name suggests, and lack enforcement measures.738 This may change in the future, though, 

as some recent judicial decisions have indicated that Judges are no longer hesitant to step in 

and represent the interests of the environment. For instance, the recent decision of 

Milieudefenise. Et al. v. Royal Dutch Shell (2021)739 is one of the first decisions that an IOC 

has been found liable for not curbing its CO2 emissions. Interestingly, the Court found that 

 
736 World bank (2020) ‘Pioneering the Green Sukuk: Three Years On’ (October), World Bank, Washington 
https://www.worldbank.org/en/country/malaysia/publication/pioneering-the-green-sukuk-three-years-on [Accessed 
22/09/2021] 
737 Macchi, C., and Bernaz, N., ‘Business, Human Rights and Climate Due Diligence: Understanding the Responsibility of 
Banks’ (2021) 13(15) Sustainability 8391 
738 Ruggie, J.G., The social construction of the UN Guiding Principle on Business and Human Rights (Edward Elgar 
Publishing 2020) 
739 Milieudefenise. Et al. v. Royal Dutch Shell C/09/571932 / Ha ZA 19-379 (2021)   
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Shell’s continues practice would have resulted in a breach of the human right to life.740 It has 

been suggested that the decision signals a willingness of challenging multinational IOCs and 

keeping them accountable for sustainability targets.741  

 

5.4 Conclusion  
 

This chapter tackles the opportunities and challenges that Islamic finance has faced in the 

context of O&G contracts. The opportunities, therefore, include dismissal of interest, improved 

work values, and the hypothesis of risk-sharing. By exploring the prospects and challenges that 

IIPF has confronted in uncertain business environments and a doctrinal literature review of the 

relevant fields, this thesis has humbly arrived at identifying the following recommendations. 

The first recommendation is to encourage Islamic practices and faith-based financial packages, 

which would, through the elimination of usury and interest, offer significant benefits to the 

O&G industry. Secondly, the requirements under sharia law ought not to make profit-seeking 

entities to shy away from IIPF; rather, by creating actual value in risk allocation and sharing, 

investors ought to be reminded that profit-making is possible.  

 

However, the recommendations are matched with challenges, which include understanding the 

concept and nature of Islamic jurisprudences by Muslim and non-Muslim judges and lawyers. 

The second challenge is the legality and jurisdiction, followed by the third challenge of 

uncertainty with the unestablished rules and principles in IIPF. The fourth and the fifth 

challenge, dispute resolution and ethical investment, are designed to bring the discussion to a 

conclusion. Accordingly, the research arrives at a position to encourage further research in the 

areas of dispute resolution and ethical investment. Finally, and most importantly, the question 

of climate change and the policy considerations, which directly and indirectly affect dispute 

resolution and ethical investment.   
 

 

 

 

 
740 Heffron, R.J., ‘Energy multinationals challenged by the growth of human rights’ (2021) 6(9) Nature Energy 849-851 
741 See Gillaerts, P., ‘Multinational Royal Dutch Shell summoned for insufficient efforts in combating climate change’ 
(2019)  
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6 Chapter Six: Concluding remarks and recommendations 
 

 

This thesis covers fields relating to multidisciplinary academic studies. In order to approach 

the complex and vast elements covered under this research, the conceptional background of the 

O&G industry was introduced in part one of chapter one. Doing so, the measured co-

dependence of the global population on energy was emphasised with reference to the uncertain 

nature of this business environment. Notwithstanding the importance of renewable energy 

sources, it was argued that the upstream O&G had been neglected due to a lack of a critical 

appraisal of the industries interaction with sustainability targets. This research aimed to 

examine the crucial role of IPF in O&G projects, specifically Islamic finance and the 

sustainability arguments found therein. This objective required a comparative legal analysis 

between English Common law and Islamic law and how risk is perceived, dealt with, and 

managed under the two different systems. To further narrow the comparison analogy, the thesis 

emphasised the Iranian law in the context of the upstream O&G industry, with particular 

reference to the Persian Gulf O&G projects using a systematic review of risk in the upstream 

sector. Thus, the review covered the assumption of risks, avoidance of risks, transfer of risks, 

mitigation of risks, allocation of risks and risk-sharing. In short, risk-sharing was identified as 

a suitable approach that is likely to host both English law and Islamic law within a given O&G 

Project. Risk-sharing is crucial to the arguments developed under this thesis as an attempt was 

made to bridge this concept with sustainability concepts. Therefore, risk-sharing within IPF 

and IIPF was used as a cornerstone for the thesis to take the position that IPF and IIPF in the 

current form of practice share more commonalities than differences. This is due to the exposure 

experienced from industry practices, where IOCs and NOCs from different legal jurisdictions 

and faith systems have attempted to work together. The certainty and well-established rules of 

IPF have benefitted the IIPF. On the other hand, the ethics and social construct of the IIPF 

assists the IPF market to take more responsibility and execute prudential practices. 

 

Moreover, by analysing, comparing and contrasting the Buy-back, EPC and IPC within the 

Iranian upstream O&G industry, the position of this thesis is that the Iranian law governing the 

relationship and dispute of the NIOC and IOC requires an appraisal review. In particular when 

the dispute concerns the use of ADR. Furthermore, as is suggested, ADR confirms the Sharia 

requirements under Iranian Islamic jurisprudence and is preferred by the IOC compared to the 

use of the Iranian judicial system. This can significantly benefit the country. Furthermore, the 
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position of the study, in particular, was swung towards the understanding that apart from the 

legal issues faced by IFP and IIFP in Iran, other problems associated with the NIOC remain. 

To expand on this argument, it is noted that for several reasons, an appropriate solution has not 

been gained, among which the most important items are budgetary deficit, incompatibility 

between plans from different divisions, the government monopoly in the energy market, and 

the large number of subsidies paid for energy by the government that shows its results in the 

form of energy-inefficient systems in Iran. Therefore, the country of Iran, which was nominated 

for the IIPF representation under this thesis, illustrated that its current use of IIPF requires 

greater modifications. Such modifications could be adopted from a better offering from IIPF 

models, a hybrid of IIPF or a complete change to IPF models (which would require a change 

in the constitution). Therefore, the complete change to the IPF model is not advisable under 

this thesis and is not entertained. However, the modification of IIPF or the mixture of IPF and 

IIPF are suggested. This re-emphasises the position that the IIPF systems can be exceeded by 

the certainty and well-established rules of IPF. The IPF is better structured if the contract takes 

accounts of the ethics and social construct of the IIPF. Furthermore, by providing a litigation 

analysis of relevant English and non-English case law, the thesis suggests that Islamic law 

litigation in non-Muslim jurisdictions has faced various issues, to the extent that judgements 

that have been handed may have prejudiced party autonomy and freedom of contract. As 

discussed in chapter four, IIPF and IPF litigation, with particular reference to sharia law, lacks 

certainty and does not have clear precedence. This argument was further explored in chapter 

five, in particular the section in relation to challenges associated with legality and jurisdiction 

in hybrid IIPF and IPF models. Such challenges have also brought opportunities for the 

industry, where the dismissal of interest, improved work values, and the hypothesis of risk-

sharing may be possible. Thus, by focusing on Islamic financing, the study contributed towards 

the knowledge based on previous studies and identified the legal and contractual risks 

associated with complex and uncertain O&G projects. 

 

The concluding remarks in this chapter have been divided into three sections, first, the 

theoretical contribution, second, the practical implications and third, the recommendations. 

The three sections also correspond with the research questions as introduced under chapter one 

of this thesis. The questions were:  

 

(a) What contractual and legal risks should be considered when designing an optimised contract 

permitted under Islamic finance for the developing Islamic world?   
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 (b) What practical legal and contractual techniques would be used to manage and mitigate 

multiple risks in the IPF contracts, particularly in the Islamic upstream O&G industry? 

(c) What sustainability measures are absent from current IPF contracts?  

 

6.1 Theoretical contribution 
 
 

From the theoretical perspective, the thesis required an extensive literature review to answer 

question (a) as mentioned above. This is because the question, when taken apart, requires a 

comprehensive understanding which expands beyond several disciplines, including risk, 

finance, Islamic finance, oil and gas practices and dispute settlement mechanisms. Using a 

doctrinal methodology, this thesis has identified the risks considered in the literature, including 

the contractual and legal risks both in conventional and Islamic structured IPF. The theoretical 

contributions include the following paragraphs: 

 

1. This research contributed to the theory of risk-sharing within modern Islamic law practices. 

By taking a sustainable perspective, part six of chapter three of this thesis investigated the 

problems associated with best-practice risk mitigation techniques and discovered that 

environmental and sustainable risks are too complex, uncertain and drastic for parties to be 

able to mitigate under an IPF contract. Consequently, the thesis advanced the understanding of 

risk-sharing under IPF and IIPF contracts. It illustrated how different variables from different 

disciplines ought to interact with each other so that a contract is capable of taking the interests 

of parties beyond the contracting ones into the contract. Most notably, the environmental 

advocates. Thus, it was found that Islam’s risk-sharing theory is in line with Islamic contracts 

and can be enforced within Islamic law. It is noted that this is in line with current and dominant 

research leading to policy measures introduced by international organisations. Whilst this 

positive development is welcomed by this thesis, it is important to note that other research has 

arrived at different findings. For instance, the complete abandonment of O&G exploration, as 

opposed to a revived and more sustainable finance and contracting method. Nonetheless, the 

opposing research findings do not directly relate to the Iranian case study focusing on a country 

that the main budgetary element is based on the upstream O&G sector. Therefore, this thesis 

has found that the theoretical framework surrounding sustainable climate control requires a 

realistic theory as to O&G exploration, and a complete abonnement of the sector is highly 

unlikely within the Middle East, in particular Iran.   
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2. This research makes theoretical contributions to the law of Islamic finance, in particular to 

the financing of O&G contracts by examining how different projects have developed through 

their respective life cycles. 

 

3. Prior research in the field was mainly concerned with the isolated elements of this research 

and, therefore, could not provide a holistic overview of the industry. This thesis has brought 

elements from different isolated studies and has offered a comparative critical appraisal of the 

different theories.  

 

4. By conceptualising the TEFCEL model, this thesis has contributed to this theory by 

introducing the Islamic risk element in this model's legal and contractual elements.  

 

5. This research also contributes to expanding dispute resolution methods adopted in the O&G 

disputes concerning Islamic finance. It has shown that despite all the complexity and challenges 

associated with O&G IIPF contracts, very little attention has been given to such a significant 

industry. This is because prior comparative research lacked the focus required on Islamic 

jurisprudence deductive reasoning and its doctrinal English case law review. In particular, this 

has not previously been achieved in reference to Iranian Sharia law.  

 
6.2  Practical implications 
 
Whilst this research makes a significant contribution to the literature concerned with Islamic 

finance in the O&G field, it may also help the industry and practitioners. Those concerned with 

Islamic finance in the O&G industry and lawyers interested in legal developments of the 

industry ought to be aware of the findings within this research. Hence, by investigating the 

specific research question (b), the industry practitioners should examine the practical legal and 

contractual techniques found by this thesis. Thus, by investigating the specific area and 

dividing the specific research question in a very uncertain and dynamic O&G industry the 

following recommendations to the practitioners can be made: 

 

1. The environment should no longer be viewed as a preservation element. It ought to be 

represented by an active advocate. This advocate ought to take the environmental interest and 

ensure that the parties share any risks involved with the operation. It is highly discouraged for 
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the parties to mitigate their risks through the conventional methods of avoidance or mitigation 

when questions of environmental protections are raised. The legal systems in place should 

ensure proper enforcement of such express terms.     

 

2. The practical legal implication of this study is narrowed to contractual interpretation and 

dispute settlement methods. Judges and other adjudicators ought to be aware of the principles 

of Islamic finance, as opposed to principles of Islamic compliance. This follows the argument 

raised in this thesis, that the spirit of Islamic finance has not been adhered to, and the modern 

use of the financing techniques represents a compliance exercise. As discussed under the 

litigation analysis provided under chapter four of this research, this has led to an imbalance 

between the certainty of law and party autonomy. To ensure these two principles of English 

contract law is well preserved with contracts subject to Islamic finance, a simplified and 

practical Islamic jurisprudence is required.   

 

3. The financial implication of this study and how it resonates with NOCs, as they are mostly 

based in Islamic governments. Thus, Islamic law enables the NOCs to operate and interact with 

foreign IOCs. As illustrated under chapter five of this thesis, the practical implications can 

assist the IOCs and international financial institutions to better understand the local contextual 

law and sharia customs. It is hoped that this would positively affect the financial structures and 

mechanisms, in addition to a legal and governance frameworks.   

 
6.3 Limitations, recommendations and conclusion  
 
In answering the final question under the research questions designed by this thesis, (c) it is 

important to refer to the limitations this thesis has faced. Although this research offers 

significant insights into the field, several limitations that could provide a path for future 

research exist. Limitations give the platform for further research needed to strengthen the 

findings of this study and extend the legal and financial knowledge in the important field of 

the O&G upstream industry. Therefore, the limitations have been mentioned with the 

corresponding recommendations of this thesis.  

 

First) Whilst this research was carried out in the context of the Iranian O&G upstream industry, 

the research concepts, cases, projects and overall research phenomenon that were investigated 

should also be reviewed in other settings, industries and companies. Due to lack of time and 
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resources, this research faced limitations with carrying out further investigation. Nonetheless, 

since the projects, data and case laws were systematically identified and reviewed, they 

sufficed for the purpose of this research. However, it would be interesting for similar or 

comparative research to extend these findings. 

 

Second) it is typically understood that any changes to O&G upstream contracts take a 

considerable amount of time and resources. Therefore, the process adopted by IOCs requires 

due diligence and extensive modelling. It would take considerable time for IPF contracts to set 

the standards that are capable of risk-sharing methods as prescribed by the findings of this 

thesis. Therefore, it is suggested that it may be useful to investigate such an understanding in a 

longitude method. This would initiate shedding some light and clarifying how a risk-sharing 

IIPF contract is developed in the long term. The IOC or any other concerned enterprise would 

set out a contract and work towards its execution. Further, it would also provide valuable data 

as to the early commissioning and the end of the contract’s life cycle. This method can then 

give feedback and further guidance on how properly defined contractual terms are, providing 

the Islamic risk-sharing concept has been tested in the industry.      

 

Nevertheless, it is argued that the limitation set out do not undervalue the overall significant 

and original contribution made by this thesis. By exploring the prospects and challenges that 

IIPF has confronted in uncertain business environments and a doctrinal literature review of the 

relevant fields, this thesis has humbly identified the following recommendations. The first 

recommendation is to encourage Islamic practices and faith-based financial packages, which 

would, through the elimination of usury and interest, offer significant benefits to the O&G 

industry. Secondly, the requirements under sharia law ought not to make profit-seeking entities 

to shy away from IIPF; rather, by creating actual value in risk allocation and sharing, investors 

ought to be reminded that profit-making is possible. However, the recommendations are 

matched with challenges, which include understanding the concept and nature of Islamic 

jurisprudences by Muslim and non-Muslim judges and lawyers. The second challenge is the 

legality and jurisdiction, followed by the third challenge of uncertainty with the unestablished 

rules and principles in IIPF. The fourth and the fifth challenge, dispute resolution and ethical 

investment, are designed to bring the discussion to a conclusion. Accordingly, the research 

arrives at a position to encourage further research in the areas of dispute resolution and ethical 

investment. Finally, and most importantly, the question of climate change and policy 

considerations directly and indirectly affect dispute resolution and ethical investment.   
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Therefore, this research should greatly contribute to the development of the academic literature 

on the issue of IPF in complex industries. This research will contribute to the knowledge of 

those engaged in the complex and uncertain business environment and contribute to the 

understanding of various parties within the IPF industry, particularly parties concerned with 

investment, operation and financing of O&G industry. It is humbly hoped that other concerned 

individuals and firms in the market such as those who are engaged in the money market, 

bankers, financial intuitions and stock markets and energy or O&G funds and insurance clubs 

will also benefit from this research. Finally, this research should also contribute to the contract 

management industry, particularly answering the questions of risk identification and 

assessment in the context of contractual and legal risks. 
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• PEG of Switzerland & Petropars of Iran and Other Members of Consortium on Kish 

Gas Field 

• PETROIRAN of Iran on N&F Oil Field 

• PETROIRAN of Iran on Salman Oil Field 

• PETRONAS on Caspian Sea Fields 

• PGNiG of Poland on Lavan Gas Field 

• Sheer Energy of Canada on MIS Oil Field 

• SHELL on S&N Oil Fields 

• SHELL/REPSOL on Persian LNG South Pars Gas Field, Phases 13 & 14  

• SINOPEC of China and SHELL on Yadavaran Oil Field 

• STATOIL (StatHydro) of Norway on Anaran Oil Block (Azar and Changoleh Oil 

Fields) 
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• Statoil on TSA for South Pars Gas Field, Phases 6, 7 & 8 

• TOTAL of France on Sirri E&A Oil Fields 

 


