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Since the conclusion of North African Free Trade Agreement (NAFTA) in 1994, an increasing number of Foreign Trade Agreements (FTAs)
have included labour provisions along with specific dispute settlement mechanisms for these provisions. This article analyses how labour provisions
have been included in FTAs’ since the early 1990s and critically accesses their suitability and effectiveness in terms of domestic labour reform and
trade-related labour dispute settlement. It concludes by evaluating the case for the inclusion of labour provisions in FTAs’ and argues in favour of
tailor-made rules suited to the precise reality of countries’ labour markets and regulatory environment.
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1 TRADE AND LABOUR: THE RATIONALE FOR

FTA INTEGRATION

In one of his major essays on the state of the world,
economist and Nobel Prize winner Joseph Stiglitz high-
lighted the profound tensions produced by trade and
globalization: ‘Globalisation is the field on which some of our
major societal conflicts – including those over basic values- play
out. Among the most important of those conflicts is that over the
role of government and markets.1’ On these premises, one
would expect the State to act in favour of its population
and enforce its ‘right to regulate’ the market and its
liberalization, that is, to depart from international invest-
ment law jargon, to exercise its sovereign powers.
However, the globalization of trade has produced a rather
counter-intuitive phenomenon: the State can also sell
short the rights of its citizens in the name of a compara-
tive advantage, which reveals nothing less than ‘social
dumping’.2 In supporting low wages policies and imped-
ing social security, the State seeks to attract cheap labour
based foreign investments and acquire larger market
shares for certain goods and services originating from its

territory.3 This exploitation of workers, however, can be as
unsustainable as the exploitation of the environment.
While the denial of labour rights might generate short-
term financial gains, it delays important structural
reforms, from workers’ education and skills development
to infrastructure and innovation programme design,
which bring more durable productivity gains and
longer-term economic benefits. Naturally, one can also
understand the reservations of developing countries that
see unrealistic labour provisions as a disguised protection-
ist tool imposed from outside and unfit for the purpose of
a precise socio-economic reality.

These profound interrogations on the social impact of
trade were never fully captured in the World Trade
Organisation (WTO) multilateral context. Labour was
ignored or at best misinterpreted from the early stages
of the WTO existence and particularly at the time of the
‘social clause’ discussions.4 However, the revival of tar-
geted trade negotiations, including developed countries-
led mega-deals, have produced more progress, even if
relative in terms of dispute settlement, than the early
1990s market-driven WTO discourse.5 It is interesting
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in this regard to re-read the 1996 WTO Singapore
Ministerial Declaration and see how outdated it appears
in today’s context:

We renew our commitment to the observance of inter-
nationally recognized core labour standards. The
International Labour Organization (ILO) is the compe-
tent body to set and deal with these standards, and we
affirm our support for its work in promoting them. We
believe that economic growth and development fostered
by increased trade and further trade liberalization con-
tribute to the promotion of these standards. We reject
the use of labour standards for protectionist purposes,
and agree that the comparative advantage of countries,
particularly low-wage developing countries, must in no
way be put into question. In this regard, we note that
the WTO and ILO Secretariats will continue their
existing collaboration.6

Unfortunately, economic growth and development fos-
tered by increased trade and liberalization have not
effectively promoted labour standards, but quite the
opposite, and low-wage countries have not all followed
a form of the early 1990s China-miracle example in
lifting large parts of their populations out of poverty
without improving labour conditions. Authoritarian
China itself has gradually changed its perspective on
reforming labour laws.7 In the past decade, unbalanced
forms of globalization have been largely questioned by
civil society organizations, corporations, and States
alike,8 whilst the s 9 COVID-19 pandemic has demon-
strated the very bias of an early 1990s ultraliberal
thinking.9 Time has changed and so have Foreign
Trade Agreements (FTAs).

This short article demonstrates how labour provi-
sions have been included in FTAs’ since the early
1990s and critically accesses their suitability and effec-
tiveness in terms of labour reform and trade-related

labour dispute settlement. It evaluates the case for the
inclusion of labour provisions in FTAs’ but argues in
favour of tailor-made rules suited to the precise reality
of countries’ labour markets and regulatory environ-
ment. It emphasizes the idea of reciprocity in globali-
zation and the need for workers to be protected all
over the world, in highlighting the benefits of demo-
cratization, sustaining democracy, and a form of ‘rule
of law by internationalization’.10

2 LABOUR PROVISIONS IN FTA: A GRADUAL

AND NON-LINEAR EVOLUTION

In January 2022, after twenty years of progressive inte-
gration of labour clauses in FTAs, the International
Labour Organisation (ILO) has released its new ‘Labour
Provisions in Trade Agreement Hub’, a quite exhaustive
instrument to understand and monitor the evolution of
labour-related provisions in FTAs.11,12 Canada, the
United States (US), and the European Union (EU) led
the way, but the trend is now perceptible everywhere in
the world while the post-Brexit United Kingdom (UK) is
also offering a new series of examples.13 This approach to
trade echoes a general concern for the environment, sus-
tainability, or even the taxation of multinational firms.
The outstanding need is the integration of human rights
in globalization. As we will see below, this evolution has
been gradual and not always linear.14

According to a comprehensive ILO report, in December
2015, there were seventy-six trade agreements (covering
135 economies), which included labour provisions and
nearly half of them were adopted after 2008.15 More
recent studies tend to confirm the trend while adding
some critical distance. As per the European Trade Union
Institute (ETUI), eighty-five of the 293 FTAs’ in force in
2019 included labour provisions, but these might well
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have made no difference to labour rights creation and
implementation.16

The 1994 North African Free Trade Agreement
(NAFTA) set the tone in including, for the first
time, labour provisions, but a turning point in the
integration of labour provisions was reached in 1997
with the Canada – Chile agreement.17 The EU later
proposed a series of original agreements. While labour
provisions in trade (and investment agreements) share
certain commonalities (not to lower labour standards
or derogate from labour law in view of boosting com-
petitiveness and reference to binding ILO
instruments),18 each negotiator has its own style and
views (effective enforcement of labour rights for the
US, sustainable development focus for the EU, further-
ing of labour rights for Canada, etc.). These differences
in approach are reflected in the structure and wording
of the agreements. For example, the landmark 1997
Canada – Chile FTA19 included a parallel agreement
on ‘Labour Cooperation between the Government of
Canada and the Government of the Republic of Chile’
and the 2000 EU – South Africa treaty provided a
central role to the ILO instruments.20 Both give spe-
cial consideration for thematic areas such as forced
labour, gender, or occupational health and safety.
This tripod based on domestic labour laws, interna-
tional instruments and thematic areas is also found in
recent mega-regionals like the Comprehensive and
Progressive Agreement for Trans-Pacific Partnership
(CPTPP).21 The FTAs’ signed by the developed coun-
tries include various dispute settlement mechanisms,
which often contrast with one another. For example,
the EU’s approach to trade-related labour dispute is
based on consultations and political pressure, while
Canada and the United States tend to integrate a
more coercive version with fines, sanctions, and arbi-
tration. Let us contrast two examples, the 2020 Free
Trade Agreement between the European Union and
the Republic of Vietnam and the 2018 CPTPP
which includes Australia, Chile, Brunei, Singapore,
Vietnam, Peru, Canada, Japan, New Zealand,
Malaysia and Mexico.

In the EU-Vietnam treaty, Article 13.16 in Chapter 13
entitled ‘Trade and Sustainable Development’ provides a
system of consultations, as reproduced below:

Article 13.16: Government Consultations:OK

1. A Party may request consultations with the other
Party regarding any matter arising under this
Chapter by delivering a written request to the contact
point of the other Party. The request shall present the
matter clearly, identifying the problem at issue and
providing a brief summary of the claims under this
Chapter, including the indication of the relevant
provisions thereof and an explanation of how the
problem affects the objectives of this Chapter, as
well as any other information the Party deems rele-
vant. Consultations shall start promptly after a Party
delivers a request for consultations. […].

2. If a Party considers that the matter needs further
discussion that Party may, by delivering a written
request to the contact point of the other Party,
request that the. Committee on Trade and
Sustainable Development be convened to consider
the matter. The Committee on Trade and
Sustainable Development shall convene promptly
and endeavour to agree on a resolution of the
matter.

In the CPTPP, a possibility to have recourse to general
dispute settlement provisions after the failure of initial
consultations is provided in Chapter 19 (Labour).22

Article 19.15: Labour Consultations POLICE SIZE OF
THE QUOTES? WHY DIFFERENT?

12. If the consulting Parties have failed to resolve the
matter no later than 60 days after the date of receipt of
a request under paragraph 2, the requesting Party may
request the establishment of a panel under Article 28.7
(Establishment of a Panel) and, as provided in Chapter
28 (Dispute Settlement), thereafter have recourse to the
other provisions of that Chapter. 13. No Party shall
have recourse to dispute settlement under Chapter 28
(Dispute Settlement) for a matter arising under this
Chapter without first seeking to resolve the matter in
accordance with this Article.

In addition, remedies for non-compliance are planned in
the form of compensation, suspension of benefits, and
monetary contributions for noncompliance.
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In reality, however, disputes have been very limited,
and the most notorious case remains the State-to-State
arbitration on the enforcement of labour standards
between Guatemala and the United States filed in
April 2008 by the American Federation of Labour and
Congress of Industrial Organizations (AFL–CIO) and
six Guatemalan labour unions alleging that Guatemala
had violated its labour obligations under Articles 16.1,
16.2 and 16.3 of Chapter 16 of the Dominican
Republic-Central America-United States Free Trade
Agreement (CAFTA-DR) and commitment to the
1998 ILO Declaration, enforcement of labour laws,
and access to a fair and efficient court system).23

The settlement of the dispute eventually appeared closer to
a political negotiation relatively similar to that of the EU-
Korea Dispute initiated in 2019. At the time indeed, the EU
requested a panel of experts to be convened under Article
13.15 of the EU-Korea Free Trade Agreement. The panel
held that Korea was in breach of Article 13.4.3, as its domestic
labour legislation fails to grant certain collective bargaining
rights and the freedom of association in accordance with ILO
the core conventions.24 The panel concluded by recommend-
ing Korea’s amendment of its domestic legislation, a position
accepted by Seoul which eventually made some amendments
to its Trade Union and Labour Relations Adjustment Act and
adopted, in 2021,25 the ILO conventions C029, Forced
Labour; C098 Right to Organize and Collective Bargaining;
and C087, Freedom of Association and Protection of the Right
to Organize.26 Will such disputes multiple? These cases may
have the effect of reforming their regulatory system towards
more compliance and efficiency. Why would trade-related
labour disputes bemore costly ormore dramatic than subsidies
or standards disputes? At the same time, there is a need to take
into account the sensitivities of countries, especially develop-
ing countries, who may face difficulties in enforcing or imple-
menting various labour standards.

Beyond the questionable comparative advantage argu-
ment, why are States still reluctant to integrate labour

provisions in FTAs’ and FTAs’ dispute settlement mechan-
isms? As in the case of Korea and also Vietnam (with its
new Labour Code 201927 in which it recognized the right
of workers to form independent unions and engage in
collective bargaining and the ratification of corresponding
ILO Conventions), external pressure has enabled the State
to adopt long-awaited labour reforms. FTAs’ labour provi-
sions and dispute settlement clauses often only provide a
glossy social justification for trade to an increasingly inqui-
sitive civil society in search of sustainability and fairness in
globalization.

3 CONCLUSION: HOW TO MAKE FTAS

LABOUR PROVISIONS CONTRIBUTE TO A

SOCIALLY FAIRER GLOBALIZATION?

As demonstrated by unions and aggrieved workers glob-
ally, a more targeted effort could bring greater benefits.
FTAs’ labour provisions should not be idealistic and
solely take the form of vague reference to general ILO
conventions, but rather suited to the reality of the coun-
tries at stake, hence, aiming at filling the gaps in legis-
lation in precise terms of equality, pay, representation,
social security, etc. This external push or ‘rule of law
through internationalisation’ could further democratiza-
tion and sustain democracy where it is under threat.
Lastly, it requires a realistic vision of globalization in
which reciprocity plays a central part. As in the case of
the Most Favoured Nation principle in trade and invest-
ment, labour protection should not merely aim at pro-
tecting the rights of workers in developing countries in
depriving these States from a comparative advantage, but
also to protect workers from the same developing coun-
tries when their labour is required in more developed
economies. Trade, labour, and migration intersect in
globalization. Only forward-looking approaches will
enable fairer and sustainable trade truly benefitting all.
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