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ABSTRACT 

Democratic transitions and authoritarian reversals are the subjects of numerous studies in 

constitutional law and political science. Various jurisdictions, some that have had successful 

democratic transitions leading to consolidation, and others with failed transitions, have been 

closely scrutinised by academics. Each tells a different story and adds novel contributions to 

the field. Despite the burgeoning literature in this field, the Maldivian democratic transition 

from a dictatorship and the challenges it faces in democratic consolidation have not been 

studied before from a constitutional perspective.  

This thesis fills this gulf in the literature by studying the Maldivian transition to democracy in 

2008 and its struggle to consolidate democracy. This research analyses the Maldives 2008 

Constitution in its broader historical, social, legal, and political context focusing on three facets 

of the Maldives Constitution that are crucial for democracy: separation of powers, human 

rights, and civil-military relations. These aspects are divided into three substantive chapters of 

this thesis, and each chapter is divided into subsections. The first part of each chapter analyses 

the existing literature on the topic of the chapter. After that, it examines the constitutional text 

governing the topic. Next, the chapters analyses the constitutional text of previous 

Constitutions of the Maldives to determine how the constitutional history has shaped the 2008 

Constitution. After that, the chapters examine the implementation of the Constitution in 

practice and identify the social, legal, political, and cultural forces that hold the constitutional 

text captive. Finally, the chapters offer recommendations based on the findings of the previous 

parts. The three substantive chapters of this thesis generally follow this structure with one 

exception, which is chapter 4, in which there is an additional section for the discussion of the 

principle of proportionality.  

This thesis concludes that the Maldives transitioned to an electoral democracy in 2008 and it 

faces various challenges in consolidating democracy. Its democracy remains vulnerable to 

backsliding because there are powerful social, legal, cultural, and political forces that prevent 

the implementation of the Constitution and hinders democratic consolidation in the Maldives. 

The findings of this thesis have wider application to new democracies around the world. This 

thesis demonstrates that transplanting constitutional text does not guarantee democratic 

governance or facilitate democratic consolidation. Popular undemocratic leaders and cultural 

and social forces can hold the constitutional text captive in these countries. However, there are 

constitutional safeguards that can be placed to deter the negative impact of these forces. These 

safeguards can prevent political capture of the judiciary and independent institutions, facilitate 

a check and balance system, and establish democratic control of the military.  
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Chapter 1: Introduction 

Democracy, Transitions, and Consolidation 

Democracy is an essentially contested concept.1 The first usage of the word “democracy” is 

found in Greece.2 It was mentioned in the works of early writers such as Plato and Aristotle.3 

Since then, scholars have conceptualised hundreds of sub-types of democracy “with 

adjectives.”4 In history, democratisation occurred in waves, and the world has seen three waves 

of democracy.5 The post-1974 period is the most recent wave of democratic expansion.6 A 

much-awaited fourth wave did not arrive.7 The first two waves ended with “reverse waves.”8 

The third-wave democracies are facing democratic decline.9 

Despite the divergent conceptualisations of democracy, leading analysts have tried to 

adopt a Schumpeterian minimalist definition of democracy.10 These definitions are descendants 

of Schumpeter’s definition of democracy. He defined democracy as an institutional 

arrangement “for arriving at political decisions in which individuals acquire the power to 

decide by means of a competitive struggle for the people’s vote.”11 To Schumpeter, the core 

traits of democracy were periodic elections and political contest. These two had to exist 

                                                           
 

1 W.B. Gallie, ‘Essentially Contested Concepts’ (1956) 56 Proceedings of the Aristotelian Society 167; David 

Collier, ‘Essentially Contested Concepts: Debates and Applications’ (2006) 11(3) Journal of Political Ideologies 

211.  

 
2 Bernard Crick, Democracy: A Very Short Introduction (Oxford University Press 2002). 

 
3 Ibid. 

 
4 David Collier and Steven Levitsky, ‘Democracy with Adjectives: Conceptual Innovation in Comparative 

Research’ (1997) 49(3) World Politics 430.  

 
5 Samuel P. Huntington, ‘Democracy’s Third Wave’ (1991) 2(2) Journal of Democracy 12. 

 
6 ibid.  

 
7 Tom Ginsburg and Aziz Huq, How to Save a Constitutional Democracy (Chicago University Press 2018). 

 
8 Huntington (n 5).  

 
9 Larry Diamond, Marc F. Plattner and Christopher Walker, Authoritarianism Goes Global: The Challenge to 

Democracy (Johns Hopkin University Press 2016).  

 
10 Collier and Levitsky (n 4).  

 
11 Joseph A. Schumpeter, Capitalism, Socialism, and Democracy (Taylor and Francis 2003).  
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together. Periodic elections were not sufficient without political contest, and political contest 

could not exist without periodic elections.12  

However, if democracy required only the organisation of routine competitive elections 

in which citizens choose leaders, then militarized countries in South America could qualify as 

democracies.13 If the requirements were broadened to include rights such as freedom of 

expression, freedom of association, equality before the laws, along with civilian control of the 

military, then these countries can hardly be classified as democracies.14 For this reason, recent 

literature on the definition of democracy emphasises the significance of civil rights, horizontal 

accountability, and civilian control of the military.15 

The most influential definition derived from Schumpeter is that of Robert Dahl. 

According to Dahl, democracy requires the citizens to have the opportunity to “formulate their 

preferences, signify their preferences, and have their preferences weighted equally in 

government conduct.”16 The institutions must provide at least eight guarantees for these 

opportunities to exist.17 The people must have the freedom to form and join organisations, 

freedom of expression, the right to vote, eligibility for public office, and the right to compete 

for votes.18 Furthermore, there must be alternative sources of information, free and fair 

elections, and government policies formulated based on citizens’ preferences.19  

Dahl’s definition does not focus only on elections and includes a set of freedoms. Many 

scholars believe that freedom and liberty are the essential goals of democracy.20 Democratic 

                                                           
 

12 Vanessa Boese, ‘How (Not) to Measure Democracy’ (2019) 22(2) International Area Studies Review 95. 

 
13 Terry Lynn Karl, ‘Dilemmas of Democratisation in Latin America’ (1990) 23(1) Comparative Politics 1.  

 
14 ibid. 

 
15 Michael Bratton, ‘Second Elections in Africa’ (1998) 9(3) Journal of Democracy 51; See also Larry Diamond, 

Developing Democracy: Toward Consolidation (Johns Hopkins University Press 1999). 

 
16 Robert A. Dahl, Polyarchy: Participation and Opposition (Yale University Press 1971).  

 
17 ibid. 

 
18 Ibid. 

 
19 ibid.  

 
20 Russell J. Dalton, To-chʻŏl Sin, and Willy Jou, ‘Understanding Democracy: Data from Unlikely Places’ (2007) 

18(4) Journal of Democracy 142. 
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institutions are the means to achieve these goals.21 Larry Diamond argued that political 

liberties, participatory rights of the people, equality before the law, and equal rights for women 

are core values of democracy.22 Similarly, Terry Lynn Karl, who was a critic of Schumpeter’s 

definition, listed political freedom in his definition of democracy.23  

Therefore, international organisations that measure the level of freedom in a country 

have been favourable to modern scholars. These include the Freedom House Index and 

Effective Democracy Index. The Freedom House Index has been defined by Diamond as the 

best empirical indicator that evaluates political rights and civil liberties in its measurement of 

democracy.24 Similar to the Freedom House Index, the Effective Democracy Index evaluates 

the level of power dispersion and civil and political freedoms.25  

Scholars have referred to countries that fit the minimalist conceptions of democracy as 

“electoral democracies.”26 They distinguish electoral democracy from “liberal democracy.”27 

Liberal democracy requires horizontal accountability, the absence of reserved domains for 

elements unaccountable to the electorate, and extensive provisions for individuals, groups, and 

political and civic pluralism.28 Countries that have governments elected through generally fair 

and free elections are considered electoral democracies.29 These countries fail to guarantee 

minimum levels of civil rights and some scholars argue that they cannot be classified as 

democracies.30 

                                                           
 

21 ibid. 

 
22 Diamond (n 15).  

 
23 Karl (n 13).  

 
24 Carl Henrik Knuten, ‘Measuring Effective Democracy’ (2010) 31(2) International Political Science Review 

109. 

 
25 ibid. 

 
26 Larry Diamond, ‘Is the Third Wave Over’ (1996) 7(3) Journal of Democracy 20.  

 
27 ibid.  

 
28 ibid. 

 
29 Wolfgang Merkel, ‘Embedded and Defective Democracies: Where Does Israel Stand?’ (2013) WZB Berlin 

Social Science Center <www.wzb.eu/system/files/docs/dps/dd/merkel.pdf> accessed 12 June 2020. 

 
30 Leonardo Morlino, ‘What is a ‘Good’ Democracy’ (2004) 11(5) Democratisation 10.  
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In this sense, most countries celebrated by the Western countries as democracies are 

actually minimalist electoral democracies.31 Recently, there has been an increase in electoral 

democracies while the number of liberal democracies has not changed.32 In the few Muslim 

democracies globally, leaders rule in an undemocratic fashion and have shown no interest in 

moving from electoral to liberal democracy.33  

However, whether a country is a democracy or not will ultimately depend on the 

definition one adopts. If the sole requirement is holding periodic elections, then many countries 

could be classified as democracies. If the criteria are extended to include the quality of the 

elections, for example, by including a requirement that elections must be free and fair, and 

based on universal suffrage, this narrows down the number of democracies. If these criteria are 

further expanded to include rights, more countries will be disqualified from the list of 

democracies.  

As mentioned earlier, most scholars today agree that human rights are an important 

characteristic of democracy. Therefore, human rights and democracy cannot be separated. 

Protection of human rights cannot be guaranteed only by the inclusion of human rights in 

domestic Constitutions.34 These rights must not only be included in Constitutions but they must 

also be effectively realised. For example, freedom of association, assembly, and speech is vital 

for democracy. For without freedom of association, political parties cannot exist, and without 

freedom of speech and assembly, people cannot voice their opinion. A lack of political parties 

and the voice of the people would mean that the government policies do not reflect the view of 

the people.  

Thus, human rights play a significant role in democracies. However, human rights 

cannot be guaranteed without the separation of powers. An institutional design that can prevent 

the concerted action of the state powers by placing checks and balances is therefore necessary. 

An independent judiciary capable of keeping the government in check and ensuring the 

                                                           
 

31 Diamond (n 26) 

 
32 Samuel P. Huntington, ‘After Twenty Years: The Future of the Third Wave’ (1997) 8(4) Journal of Democracy 

3 <www.muse.jhu.edu/article/16846> accessed 16 August 2021. 

 
33 ibid.  

 
34 The Maldives is a classic example of this. Maldivian Constitutions incorporated human rights since 1932. 

However, rights existed only in paper. See genrally the chapter on human rights for a detailed discussion.  
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effective realisation of human rights is cardinal. Likewise, a government under the control of 

the military cannot formulate policies based on people’s preferences. Without a healthy civil-

military relationship, the military can become a tool the government can employ to coerce the 

other powers of the state and repress political rights.  

Democratic Transition and Consolidation 

Democratisation is said to occur in three conceptual stages: the collapse of the incumbent 

regime, transition to democracy, and democratic consolidation.35 Scholars have argued that the 

first two stages of democratisation can occur simultaneously.36  

Scholars have postulated that the first stage of transition requires the institutionalisation 

of competitive elections.37 These elections are sometimes referred to as “founding elections.”38 

The founding elections mark the end of authoritarian rule and the establishment of a 

government through elections.39  

Some scholars have used a different set of conditions to ascertain whether a country has 

completed a democratic transition. Linz, for example, considers a country to have completed 

the transition to democracy when four conditions are met: an agreement between political 

actors to form a government through elections, a government formed based on the results of 

the elections, the government formed through elections has the power to create policies, and 

the three powers of the state are not required to share powers with other bodies.40  

Dankwart A. Rustow theorised a model of transition divided into four phases: a 

background condition, a preparatory phase, a decision phase and a habitual phase.41 He wrote 

                                                           
 

35 Rachel Gisselquist, ‘Democratic Transition and Democratic Survival in Benin’ (2008) 14(4) Democratization 

789.  

 
36 ibid. 

 
37 Dieter Fuchs & Edeltraud Roller, ‘Learned Democracy? Support of Democracy in Central and Eastern Europe’ 

(2006) 36(3) International Journal of Sociology 70. 

 
38 Michael Bratton (n 15).   

 
39 ibid. 

 
40 Juan Linz and Alfred Stepan, Problems of Democratic Transition and Consolidation (John Hopkins University 

Press 1996) 3. 

 
41 Lisa Anderson, Transitions to Democracy (Columbia University Press 1999). 
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that there must be a time of national unity as the background condition.42 Following the 

background condition, there must be a time of political struggle.43 Rustow theorised that once 

the incumbent regime concedes to the pressure mounted in the preparatory phase and agrees to 

institutionalise crucial aspects of democracy, the phase comes to an end, entering into the 

decision phase.44  

The final phase requires the politicians and electorate to habituate themselves to the 

democratic rules that resulted from the precedent phases.45 The last phase, if completed, could 

enable the country’s entry into a period of consolidation. The phases Rustow outlined, except 

for the background condition, are similar to the theory of Linz. However, according to Linz, 

habituating the actors to the norms and procedures to resolve conflict democratically is a 

condition of democratic consolidation.46 

One important factor that affects the success of the transition is who controls it: whether 

an interim government takes over the state until the end of elections or whether the incumbent 

government initiates and controls the transition. When the existing government controls the 

transition, there can be a democratically loyal or disloyal transfer of power. A democratically 

disloyal transfer of power occurs when the outgoing leader places loyalists in key state 

positions and manages to incorporate non-democratic elements into the political system.47  

The completion of the transition to democracy does not automatically mean that 

democracy is consolidated. The process of consolidation starts when democracy “has been 

implemented on an institutional level either as a liberal democracy or electoral democracy.”48 

Schmitter defined consolidation as the process of transforming the arrangements, norms, and 

                                                           
 

42 ibid 26. 

 
43 ibid 27. 

 
44 ibid 30.  

 
45 ibid 35.  

 
46 Linz and Stepan, (n 40) 10. 

 
47 ibid. 

 
48 Fuchs and Roller (n 37).  
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contingent solutions “that emerged during the transition into relations of cooperation 

competition” that are practised and voluntarily accepted by the politicians and citizens.49 

Scholars, such as Huntington, have used elections to measure consolidation.50 

Huntington developed “the two turn-over test” which requires those elected in the founding 

election to lose the next election and the subsequent government to respect the outcome of the 

election when its term ends.51 However, critics have noted that elections can co-exist with 

systemic violation of human rights and disenfranchisement of large portions of the 

population.52  

A large majority of scholars consider democracy as consolidated when democracy 

“becomes the only game in town.”53 They believe that in order to consolidate democracy, the 

country must achieve behavioural, attitudinal, and constitutional consolidation.54 Behavioural 

consolidation is achieved when no political groups attempt to overthrow the government, and 

attitudinal consolidation is achieved when an overwhelming amount of people decide that any 

political change must occur through democratic means.55 Constitutional consolidation is 

attained when political actors agree that conflict must be resolved through the established 

norms.56 

A consolidated democracy does not mean that the polity is immune to breakdown. Like 

fragile democracies, it is possible that consolidated democracies can break down and see the 

health of their democracy decline.57 Linz argued that five conditions must exist for a 
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consolidated democracy to exist. First, there must be conditions present for the development 

of a free and lively civil society.58 Second, there must be an autonomous political society, and 

there must be rule of law that guarantees freedoms.59 Fourth, the state must have a bureaucratic 

system that the new democratic government can use. Fifth, the country must have an 

institutionalised economic society.60  

Another academic view is that consolidation can mean different things for different 

countries.61 For some countries, consolidation might mean deepening liberal democracy or 

completing a “semi-democracy.”62 For others, it might mean responding to the threats of 

democratic erosion posed to liberal democracy or preventing the breakdown of whatever 

minimal democracy is in place.63 Once democratic institutions are established, the democratic 

leaders face the challenge of preserving them.64 Thus, there are hurdles a country must cross to 

consolidate democracy. 

Factors Contributing to Transition 

The existing literature on democratic transitions and their likelihood of success broadly focuses 

on four categories: economic conditions, political and institutional factors, social forces, and 

international conditions. These factors are used to determine whether the newly transitioned 

democracy can continue along the democratic path and how likely it is that the country would 

backslide to the more authoritarian side of the margins.   

The scholarship is abundant on the economic development and democracy nexus-and 

this was a popular topic that scholars explored between 1950 and the late 1970s. One of the 

most popular of these theories was developed by Adam Przeworski. Przeworski and his argued 

that the level of economic development in a country had a strong effect on the democracy’s 
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survival.65 They postulated that countries with an annual per-capita income of less than $1000 

were extremely fragile.66 The probability was high that democracy in these countries would die 

within a short period.67 Similarly, they argued that countries with an annual per-capita income 

between $1000 and $2000 were likely to survive 16 years, 33 years if the country’s per-capita 

income was between $2000 and $4000, and 100 years if it was between $4000 and $6000.68 In 

this vein, they concluded that democracies become impregnable when their per-capita income 

reaches above $6000.69  

Prior to this study by Adam Przeworski, well-known scholars such as Samuel 

Huntington, Guillermo O’Donnell, Seymour Lipset, Juan Linz, and Larry Diamond have also 

focused their studies on the economic factors. They believed that economic factors can increase 

or decreases the likelihood of democratic durability.  

Lipset, Linz, and Diamond believed that economic development can positively impact 

democracy. Seymour Martin Lipset was among the first to examine democratisation in a 

broader economic context, hypothesising in his renowned study that higher levels of economic 

development and more equitable resource distribution imply a better possibility for a country 

to become and remain democratic. According to Lipset, the wealthier a country was, the greater 

chances that the country would sustain democracy.70 He believed that a certain level of 

economic development was necessary for people to participate in political life, for a society 

living in poverty would easily succumb to the appeals of demagogues.71 Lipset believed that a 

society in which a small group of individuals controlled the majority of the wealth while a vast 

number of people lived in poverty would result in oligarchy or tyranny.72  
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In a similar line of argument, Diamond and Linz identified economic crises as one of 

the common threats to democratic stability.73 They argued that severe and prolonged economic 

crises can throw the efficacy of political institutions into question and that the policy choices 

and political capacities of leaders during such crises can affect the survival chances of the 

regime.74 There are also recent notable studies that have investigated the relationship between 

economic crisis and democracy, such as the impact of economic downfall on elections, which 

has been carefully studied from multiple perspectives, such as how economic issues become 

dominant for voters during economic recessions, how voters punish incumbent governments 

when there is an economic crisis, as well as the more general effects of the crisis on voting.75   

Around the time when scholarly work started to emphasise the socio-economic factors 

and democracy nexus, modernisation theories related to the socio-economic dynamics were 

also emerging in the global literature. Modernisation theories focused mainly on 

industrialisation, educational development, and welfare state policies. A large number of 

scholars contributed to these theories during the time, and they argued that these were the main 

factors that determined the political stability of a country.  

Nonetheless, scholars such as Juan Linz offered contradicting views and maintained 

that the political and institutional factors were central to political stability as opposed to socio-

economic factors and economic growth, as the emerging literature at the time argued.76 The 

scholars that opposed the idea did not completely disregard the effects of these factors on 

democracy. Their main argument was that the political and institutional sphere should be 

addressed as a distinct dimension to which they paid more attention in their studies.77  
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Additionally, in contrast to the theories suggesting that economic growth can have a 

positive outcome of democratic sustainability, scholars such as Huntington argued that 

governments become unstable when they go through modernisation. According to Huntington, 

social and economic modernisation have disruptive effects on politics and political 

institutions.78 Similarly, O’Donnell argued that economic modernisation increased the 

likelihood of leading to authoritarianism than democratic rule.79  

Nonetheless, Adam Przeworski and his team argued that the reality is contrary to these 

studies. They postulated that democracies are more likely to survive when their economy grows 

more than five per cent annually and that rapid economic growth was not destabilising to 

democracy or to undemocratic regimes.80 They argued that it does not affect regime stability.81 

Their findings showed that lesser-developed nations’ fragility was related to their vulnerability 

to economic crises, and poor countries had more chances of democratic durability if their 

economy grew annually than if their economy declined.82 

While many scholars dealt with the link between the economy and democracy in those 

periods, the relevancy of these studies is decreasing with the rise of democratic decay in well-

established rich western countries. Until recently, Adam Przeworski’s theory that democracies 

became impregnable when their per-capita income reached above $6000 prevailed in the 

literature discussing democratic durability. However, recent evidence of democratic decay in 

wealthy countries indicates that this theory needs re-thinking.  

Even the Maldives has a per-capita income of above $10, 0000 – much higher than the 

$6000 threshold.83 Despite the economic standing, countries such as the US have found leaders 

willing to subvert the democratic process to remain in power after getting elected to office. 

Therefore, we can no longer assume that democracies become impregnable when they attain a 
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certain level of per-capita income. This does not mean that the economy has no role to play in 

democratic sustainability or that it does not impact the democracy of a country. While the 

economy can affect the durability and quality of democracy, factors such as institutional 

structure and social forces can have an even greater impact on democracy.  

Democratic Decay and Failed Transition 

The term democratic erosion encompasses all phenomena that threaten the durability of 

democratic systems. Democratic erosion is a very general concept. It is not limited to a 

particular set of political actors or their individual actions and statements, nor does it only refer 

to the gradual loss of democratic institutions, procedures and practices over time. Both the 

actors and the mechanisms are diverse. However, there is no doubt that democratic erosion has 

accelerated over the past decade. The devaluation of democratic principles, attacks on the rule 

of law, public institutions and critical media, as well as efforts to manipulate elections, have 

become increasingly common across established democracies. The world is seeing a period of 

democratic recession84 and it is increasingly obvious that even many established democracies 

are no longer performing well in terms of democratic quality. 

Democratic backsliding is a term that is commonly used in academic articles and heaps 

of literature exists on the topic. This literature mainly focuses on causes of breakdown. 

Although an abundance of literature exists that examines the causes of breakdown, very little 

is known about “precisely how they breakdown.”85 Scholars argue that democratic backsliding 

entails “state-led debilitation or elimination” of political institutions that sustain democracy.86 

It occurs when qualities associated with democratic governance declines.87 This means that the 

quality of democracy would deteriorate. As a result, elections will be less competitive, political 

participation will be restricted, and public officials will not be answerable or accountable for 

their actions.  
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The methods of de-democratisation and the actors involved are diverse. Today, slow 

de-democratisation is more common than sudden democratic collapse effected through classic 

coup d’états. The common methods of backsliding today are promissory coups, strategic 

manipulation of elections, and executive aggrandizement. Promissory coups occur when the 

coup planners take over the state “temporarily” to take the country towards a “new and 

improved democratic order.”88  

The second method, executive aggrandizement, is a more common phenomenon today. 

This form of de-democratisation occurs when the executive slowly dismantles the checks on 

the executive branch through institutional changes that disable the opposition forces.89 The 

executive might also use the legislature and the courts if the executive has the support of these 

two branches to effectuate the institutional changes. The governments usually try to bring these 

changes through laws that free the executive from accountability. For example, these laws may 

undermine judicial independence and restrict press freedom. Turkey and Ecuador are classic 

cases where researchers have observed executive aggrandisement.  

Strategic manipulation of elections is closely related to the second method of executive 

aggrandizement. In this form of backsliding, the executive strategically creates an uneven 

electoral playing field that favours the incumbent and restricts the opposition. This can include 

restricting the opposition’s access to media, preventing opposition candidates from standing 

for elections, harassing opponents, and changing electoral laws to the advantage of the 

executive.90  

Modern scholars have also posited that democratic backsliding occurs when the 

government politicises the state institutions and deploys them against its political opponents. 

The government would mainly aim to capture institutions that can investigate and punish 

wrongdoing. These institutions include prosecutors, courts, legislative committees, police, and 

tax authorities. They argue that these institutions are both opportunities and challenges to 

authoritarian rulers. Because “to the extent that investigative agencies remain independent, they 

may expose and even punish government abuse. If controlled by loyalists, however, they can 
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cover up official malfeasance and serve as potent weapon.”91 Furthermore, elected autocrats 

can skew the game by neutralising crucial elements of civil society. Few modern autocracies 

strive to completely remove opposition. Instead, they try to co-opt, muzzle or stifle groups that 

can mobilise it, such as the media, corporate leaders, labour unions, and religious 

organisations.92  

More recent studies have also focused on other requirements to classify democratic 

erosion. For example, Laebens and Lührmann define democratic erosion using characteristics 

of democracy as defined by Dahl such as “free, fair and consequential elections, access to 

independent information, respect for individual freedoms of expression and association and for 

the right to compete in elections, and universal suffrage.”93 This, according to them, democratic 

erosion entails “the gradual weakening of electoral democracy’s basic elements, including civil 

liberties, checks and balances, and the rule of law.”94 This process is gradual and it can take 

place over many years and never reach a point where democracy is completely lost. 

The process of democratic erosion achieved through institutional changes and human 

rights suppression is not a novel finding. For example, writing in 1978, Goldstein identified 

forms of socio-political control used by authoritarian political actors.95 This included a variety 

of actions such as arrests, outlawing political parties, censorship of newspapers and media, 

torture, and mass killing.96 Davenport classed these types of suppression as “Civil liberties 

restrictions” which involved “state or state-affiliated limitations, such as arrests, banning, and 

curfews, being placed on expression, association, assembly, and beliefs.” 

Furthermore, some scholars have focused on how unwritten democratic principles in 

the country might prevent democratic backsliding. Levitsky and Ziblatt argued that "where 

constitutions are reinforced by unwritten democratic principles, democracies operate best—
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and endure longer."97 Their argument proposed a fresh, actor-centric theory to explain recent 

democratic backslidings. The first unwritten democratic principle they discuss in the book is 

mutual toleration between opposing political parties. Parties must acknowledge each other as 

legitimate competitors. The second is forbearance, which indicates that when politicians have 

a majority, they display restraint and refrain from maximising partisan gain. 

Scholars have focused on other various factors that might facilitate democratic 

backsliding. For example, the social origins of political parties and their goals have been 

identified as factors that contribute to the quality and form of democracy in the country.98 Maya 

Tudor demonstrated this by giving accounts of why India became a democratic nation upon 

independence while its twin Pakistan did not. Tudor argued that the social origins of political 

parties and the goals of the independence movements of the two countries determined the 

democratic trajectory of the two countries.99 More specifically, she demonstrated how a class 

with wealth and prestige in British India undermined the democratic reform of Pakistan, and 

an educated middle class lobbied for democracy in India.100 Likewise, the social origins of 

Maldivian political parties reflect similar traits, as a class with wealth and prestige dominates 

the major political parties.101  

Furthermore, the institutional arrangement of the country has also been identified as a 

factor that can lead to unsuccessful democratic transitions and result in a democratic 

breakdown. If a country adopts a system that creates an imbalance of power and exclusive 

decision-making, it might have negative effects on the transition, especially if the country is in 

the earlier stages of democracy. In his seminal work, Lijphart argued that the type of ruling 

model adopted can determine the democratic trajectory of a country and identified two models 
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of governance, the majoritarian model and the consensus model.102 The majoritarian model 

“concentrates political power in the hands of a bare majority—and often even merely a plurality 

instead of a majority...whereas the consensus model tries to share, disperse, and limit power in 

a variety of ways.”103  

The author explaining the implications of the findings of his study wrote that “the 

overall performance record of the consensus democracies is clearly superior to that of the 

majoritarian democracies, the consensus option is the more attractive choice for countries 

designing their first democratic constitution or contemplating democratic reform.”104  

He notes that drafting a constitution compatible with consensus democracy could be 

done by incorporating “divided-power institutions—strong federalism, strong bicameralism, 

rigid amendment rules, judicial review, and independent central banks,” and argued that the 

effectiveness of these provisions depends on how they are interpreted and shaped in practice.105 

If the country fails to make progress and recedes after the institutional structure has been 

changed to establish a democratic rule, then there may be flaws in one or more aspects of the 

institutional arrangement.106  

In addition to these studies, other factors have also been posited to explain the 

democratic recession and rise of authoritarianism. For instance, according to one study, the 

benefits gained from participation in international economic integration may encourage states 

to become more open to foreign investment and trade. Such engagement may promote political 

reforms in developing countries.107 The study of freedoms, justice, economy, and democracy 

is also a very old study. Indeed, these topics and their interconnectivity has been discussed as 
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early as the 18th Century. This link has been extensively studied in more recent times.108 

However, the literature on the connection between economic development and democracy is 

more varied and less conclusive. Some studies show a positive relationship between economic 

freedom and democracy.109 Others show mixed results, while still others find no relationship 

at all between these two concepts. Recent studies also show that certain types of direct foreign 

investment may also be associated with democratic erosion.110   

In his book, Democracy in Decline, Jan-Werner Muller explains that an economic crisis 

can lead to democratic erosion by giving rise to right-wing politics. He says that right-wing 

parties appeal to the most insecure parts of society, which are the workers who might lose their 

jobs or those who do not have much education. These right-wing parties then blame immigrants 

for all this insecurity and promise to protect their voters from these immigrants and will make 

sure that they get back their jobs or get better wages. These solutions are not realistic but they 

give confidence to people and help them feel secure. This further makes them support such 

political parties and leaders. 

In 2004, Miguel, Satyanath, and Sergenti sought to determine whether a correlation 

exists between economic shocks and civil conflict.111 The authors defined an “economic shock” 

as a sudden collapse in a country’s terms of trade, or a sharp reduction in its per capita income 

relative to its baseline value. Growth shocks have a significant causal impact on the chance of 

civil war, according to the researchers. Similarly, Lipset explained that when a country is 

experiencing an economic crisis such as depression or recession, people tend to be more 

supportive of right-wing populist parties and authoritarian rulers because they think that these 

actors can solve their economic problems efficiently by adopting tough measures against 

immigrants and minorities.112 Rueschmeyer et al also emphasized that a bad economy makes 
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citizens support authoritarian leaders because they want a strong leader whom they think can 

solve their economic problems without being affected by any political institutions.113 

Some research has also shown that economic downturns can weaken support for 

democratic institutions. One example is how the Hungarian financial crisis provided the 

backdrop for Viktor Orban's illiberal agenda. Researchers have poised that the financial crisis 

aided Orban's successful characterization of the government and opposing parties as corrupt, 

elitist agents of the EU and economic globalisation.114 Likewise, during Argentina’s crisis in 

2001-2002, there was a decline in support for democracy.115 Studies have also found that 

greater income inequality can also weaken support for democracy.116 In particular, it has been 

found to be harmful to the quality of democracy.117  

Ethnic diversity, according to some researchers, is another factor that can affect 

democratisation and democratic decay. For example, Rabushka and Shepsle have argued that 

heterogeneity diminishes political factions' ability to compromise and may increase 

incumbents' desire to keep unilateral authority.118 The writers distinguish between cultures that 

are "pluralistic" and those that are "plural." There may be socially significant cultural 

distinctions in the former, but individual attachments to cultural groupings are not politically 

relevant in the latter. Cultural cleavages have "overwhelming" political importance in a plural 

society. They argued that in countries under colonial rule, a coalition of communal groups can 

emerge around a shared objective in wresting control of the state from the colonial power. The 

coalition's leaders may be able to keep the coalition together temporarily after independence 

by adopting vague policy positions that effectively inform different communal groupings that 

they have a chance of attaining their first best outcome. However, "outbidding" will soon derail 
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the partnership, as more extremist “community politicians” offer policy outcomes that are more 

in line with their voters' deeply held ethnic preferences. As a group that has taken control of 

the state attempts to consolidate its hold on power, polarisation develops, and democratic 

institutions are weakened or eliminated. 

Democracy in the Maldives 

One of the preliminary tasks before going into an in-depth study into the Maldivian case is 

assessing whether the Maldives is in fact a democracy. If it is, questions arise such as: when 

did the transition begin? When did it end? And what is the case today? Now that the general 

literature on definitions of democracy, the transition process, and consolidation has been 

presented, it can be easy to assess whether the Maldives is a democracy or not in light of the 

literature. 

According to the literature established in this field, the Maldives could qualify as a 

minimalist electoral democracy after 2008. If one compares Freedom House reports on the 

Maldives before and after 2008, one can observe the democratic progress in the Maldives and 

its transition from a dictatorship to a democracy. Before 2008, Freedom House classed the 

Maldives as “not free.”119 However, following the presidential election in 2008 and the 2009 

parliamentary election, Freedom House upgraded the Maldives as an electoral democracy.120  

Thereafter, the Maldives remained a partly free country. In its 2013 report, the Maldives 

was removed from the electoral democracies category due to the forceful removal of President 

Nasheed and restriction of civil liberties thereafter.121 However, the Maldives remained partly 

free and did not revert to the category of “not free.”122 The most recent report of 2021 classes 

the Maldives as a partly free country.123 Thus, according to these reports, the Maldives 
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progressed from a country “not free” to a “partly free” country after 2008. However, democratic 

progress stagnated after 2008 and regressed in 2012.124  

Nonetheless, the achievement of a minimal electoral democracy was a huge 

achievement for the Maldives. Prior to that, the Maldives was ruled by dictators and 

authoritarian leaders.125 The Constitution of 2008 allowed the formation of political parties, 

separated the three powers, and guaranteed fundamental human rights.126 Since 2008, the 

Maldives has held periodic elections where different political parties were allowed to 

compete.127  

Furthermore, although the 2008 Constitution guaranteed fundamental civil liberties and 

freedoms,128 the people are not able to fully realise their rights and freedoms.129 This is because 

of the lack of judicial independence and the unwillingness of political actors to commit to 

democratic norms.130 Therefore, constitutional rights are not fully enforced according to the 

spirit of the Constitution.131  

Additionally, the government’s ability to have excessive control of the military and 

police facilitates influential politicians to undermine civil liberties by using the security 

services.132 As a result of the executive’s excessive control of the military, the army is 

politicised, and they have interfered with politics.133  
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Although the Maldives 2008 Constitution marked the end of the democratic transition, 

the Maldives is yet to consolidate democracy. In the Maldivian context, consolidation should 

focus on deepening the minimalist democracy it has achieved. The prospects of it becoming a 

liberal democracy is extremely low. Like other minimalist electoral Muslim democracies, the 

political leaders of the Maldives rule in an undemocratic fashion and have shown no interest in 

progressing to a liberal democracy.134  

However, it can deepen the minimalist electoral democracy in place. Strengthening the 

human rights mechanism, the horizontal accountability system and separation of powers, and 

building a healthy civil-military relationship may help the Maldives preserve the minimal 

electoral democracy achieved in 2008.  

Argument  

The main argument of the thesis is that the Maldives transitioned from a dictatorship to an 

electoral democracy in 2008. However, the Maldives is a democracy in a very minimalistic 

sense and democracy in the Maldives is very fragile. The Maldives is vulnerable to democratic 

decay and it is struggling to deepen and consolidate democracy. In order to consolidate 

democracy, the Maldives must deepen the minimalist democracy in place by improving the 

quality of democracy. Three aspects of the state must be changed in order to achieve this. The 

Maldives must strengthen the separation of powers model adopted in the Constitution, ensure 

the effective realisation of civil and political rights, and achieve democratic control of the 

military. Currently, the powers of the state are fused, human rights exist only on paper, and the 

military is highly politicised and involved in domestic law enforcement. As a result, the 

judiciary and independent institutions are politically captured. Human rights are disregarded 

and the military is a tool of repression.  

Contribution 

The thesis offers two key contributions. First, Maldivian constitutional history, its transition to 

a democracy from a dictatorship and its struggle to consolidate democracy has not been studied 

before from a constitutional or historical perspective. By scrutinising Maldivian constitutional 

history, the text of the past Maldivian Constitutions and the most recent Constitution from the 

                                                           
 

134 See the succeeding chapters of this thesis. See also the Freedom House reports from 2008 to 2021.    
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three angles mentioned earlier, separation of powers, human rights, and civil-military 

relationship, this thesis fills this academic gap.    

Second, as demonstrated above, the existing scholarship lists free and fair elections, 

civil and political rights, and the formulation of public policies based on public preferences as 

prerequisites of democracy. However, the scholarship presupposes the existence of separation 

of powers, a system of checks and balance system, the effective realisation of civil and political 

rights, and a balanced relationship between the military and civilian leaders. This is not the 

case in new democracies. It is easier to fulfil those requirements on paper than in reality.  

Influential Western countries have pressured small countries into formulating 

Constitutions that require routine elections, guarantee civil and political rights, and have an 

institutional structure that allows separation of powers. Nonetheless, as this thesis will 

demonstrate, copying texts from international treaties and Constitutions of other jurisdictions 

does not ensure the effective implementation of the Constitution.  

These countries face the challenge of crafting resilient institutions, implementing the 

Constitution, and breaking free from undemocratic cultural and social forces. Thus, the findings 

of this study of the Maldivian Constitutions and the challenges the Maldives face in deepening 

and consolidating democracy has wider application to new democracies across the world.  

Borrowing constitutional texts from other countries and international treaties is not 

sufficient to ensure democratic progress, because popular undemocratic leaders and cultural 

and social forces can hold the constitutional text captive. However, there are constitutional 

safeguards that can be placed to deter the negative impact of these forces. These safeguards 

can prevent political capture of the judiciary and independent institutions and facilitate a check 

and balance system.  

New democracies lack the know-how of implementing constitutional rights and they 

must be given adequate guidance on constitutional limitation of rights by proper application of 

the principle of proportionality. This thesis will offer an analysis of the principle of 

proportionality and its application in a comparative sense. The proper application of limitations 

on human rights requires courts with strong judicial review powers that are independent of 

political actors.  

Democratic control of the military is vital for new democracies. New democracies that 

had a history of being controlled through the military should structure their Constitutions to 
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ensure it has operational autonomy. Otherwise, the political actors could use the military as a 

tool of repression. The military’s internal roles, such as domestic law enforcement, must be 

reduced and used only as a last resort. This will prevent the politicisation of the military and 

thereby prevent political capture of the military and also reduce military intervention in politics.  

Scope  

This thesis focuses on three facets of the Maldivian 2008 Constitution: separation of powers, 

protection of human rights, and civil-military relations. It studies these three components of 

the Maldivian 2008 Constitution in its broader historical, social, and political context. The 

thesis will analyse the seven previous Constitutions of the Maldives to understand the evolution 

of these concepts in the Maldives. These three components were chosen because they are 

necessary to deepen and consolidate democracy. As explained earlier, these three components 

help achieve the necessary prerequisites of democracy as defined by academics. They facilitate 

basic conditions vital for democracy, such as freedoms and political rights, political 

participation, and public involvement in public policy.  

There are other key factors that could facilitate democratic transition and consolidation, 

such as economic conditions and international factors. However, while this thesis may briefly 

refer to these factors where appropriate, they are not the main focus of this thesis. They were 

excluded mainly because they are not the most relevant components for the study of democracy 

from the perspective of constitutional law, and also because over time the importance of these 

factors has been questioned.  

Furthermore, recent literature on democracy from the perspective of law and 

constitutions have focused mainly on institutional factors. This is not to say that the other 

factors are irrelevant. Economic crisis can lead to political instability and low economic 

progress might hinder democratic progress. Likewise, undemocratic neighbours or influential 

authoritarian regimes might provide incentives for undemocratic domestic leaders to cut ties 

with democratic countries and help avail negative aspects of sanctions. Nonetheless, for the 

purpose of this study, an in-depth study of these aspects has been excluded.  

Another reason why they have not been given as much attention in this thesis is the 

limitation of word limit in this thesis.  
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Methodology and Structure 

This thesis offers a contextual introduction to the constitutional law and politics of Maldives. 

It fuses analytical, historical, and socio-legal approaches to understand the broader forces that 

have shaped the Maldives’ constitutional history. The thesis adopts an analytical approach 

toward the most recent and most important Constitution of the Maldives. Thereafter, it locates 

the text within a broader historical survey of the seven previous Constitutions.  

Having contextualised the current Constitution within a larger canvas of time, the thesis 

then adopts socio-legal approaches to explain how these recurring texts have been held captive 

by a familiar suite of political actors and cultural forces. The Maldives Constitutional 

experiences, as in other jurisdictions, is a complex interplay of text, history, and politics. This 

thesis attempts to bring together these forces and understand the individual and cumulative role 

they have played – and continue to play – in Maldives’ struggle for Constitutional democracy.  

This thesis has six chapters in total. This introductory chapter is chapter one. The 

previous part of this chapter was a review of the general literature on democracy, democratic 

transitions, consolidation, conditions necessary for democracy, and democratic backsliding. 

After the review, this chapter has situated the Maldives within the broader scholarship and 

evaluated the general condition of Maldivian democracy.  

The next chapter is an introduction to the Maldives. It is a brief overview of the 

country’s geography, economy, society and religion. Readers that are unfamiliar with the 

Maldives may find the introductory chapter on the Maldives useful. However, readers that are 

familiar with the Maldives can skip the introductory chapter and head straight to the next three 

chapters: chapters three, four, and five.  

These three chapters are the three substantive chapters of this thesis. The chapters are 

based on the three themes of this thesis: separation of powers, human rights, and civil-military 

relations. Each of these chapters is divided into five parts. Part 1 of each chapter reviews the 

existing literature on the theme of the chapter. Part 2 is a textual analysis of the text of the 

Maldives 2008 Constitution. Part 3 analyses the previous Constitutions of the Maldives. Part 4 

contains an analysis of how the 2008 Constitution is applied in practice. This part mainly 

focuses on two governments that came to power since 2008: the government of Mohamed 

Nasheed and the government of Abdulla Yameen. In this part, the thesis identifies flaws in the 

constitutional text and laws, and also social and political forces that hinder the Maldives from 

progressing toward democratic consolidation. The final part of the chapters proposes 
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constitutional reforms that can resolve the challenges the Maldives face within the context of 

the chapters. The three substantive chapters of this thesis generally follow this structure with 

one exception, which is chapter 4, in which there is an additional part for the discussion of the 

principle of proportionality. Below is a brief explanation of the context of the three chapters.  

The theme of chapter three is separation of powers. The chapter begins with an 

introduction that reviews the general literature on the history and origin of the separation of 

powers and the relationship between democracy and separation of powers. The next part of the 

thesis studies the constitutional text governing the powers of the three powers of the state: 

executive, parliament, and judiciary, and also fourth branch institutions under the Maldives 

2008 Constitution. It also analyses the constitutional framework governing the relationship 

between these three powers and the check and balance system in place. The next part gives a 

historical overview of the powers of the state in Maldivian history, beginning from 1932 when 

the Maldives first adopted a Constitution. For the historical analysis, the text of the previous 

Maldivian Constitutions and books by historians will be evaluated. This historical survey will 

demonstrate how the constitutional text relating to the powers of the state evolved since 1932 

and took the form it has today.   

The chapter then analyses the powers of the state in practice and how they interact with 

each other. This part demonstrates that their current model of separation of powers leads to 

political conflict and chaos. It also shows that a powerful group of wealthy families dominate 

politics in the Maldives and they have continuously attempted to fuse the powers of the state. 

They have continuously attempted to concentrate powers in the hands of the executive, and 

have resorted to unconstitutional methods to coerce the judiciary and parliament. It also shows 

that the current model of separation of powers in the Constitution leads to conflict between the 

three powers of the state and political unrest. To demonstrate this, this part uses news articles, 

reports of international organisations, and investigative reports to track relevant key political 

events that took place between 2008 and 2018. The final part proposes changes to the 

Constitution that can help the Maldives insulate the judiciary from political actors, achieve a 

healthy check and balance system and facilitate the smooth functioning of the three powers of 

the state.  

Chapter four of this thesis addresses the second theme: human rights. The chapter 

begins with an introductory part that previews the literature on the relationship between human 

rights and democracy, and the constitutional limitation of rights. Then the chapter analyses the 
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constitutional text governing human rights in the Maldivian 2008 Constitution. It gives a 

general overview of the first-generation civil and political rights, second-generation socio-

economic rights, and the constitutional framework governing the limitation of human rights. 

The main focus of the chapter will be on civil and political rights.  

The next part of the chapter is an analysis of constitutional rights under the previous 

Maldivian Constitutions. It analyses the text of the previous Constitutions to understand the 

rights guaranteed under the previous Constitutions. It also looks into key political events that 

took place prior to 2008 to evaluate how much the people were able to enjoy these rights. This 

part demonstrates that the language of human rights has a long history in the Maldives. All the 

Maldivian Constitutions adopted since 1932 guaranteed human rights. However, when people 

exercised these rights, they were suppressed.  

The fourth part of the chapter analyses human rights in practice. This part collects 

information from newspapers, articles, and reports of international organisations about key 

events related to the exercise of rights to association, assembly, and speech that took place 

between 2008 and 2018. It will show that the people have tried to exercise these fundamental 

rights but were met with oppression. The governments that came to power after 2008 have 

carried on the culture of repression from the past. Therefore, people that stood up against 

powerful politicians faced detention and imprisonment. The constitutional rights were 

restricted beyond what is permitted under the 2008 Constitution.  

The final part of the chapter proposes solutions to the problems the people face in 

exercising their constitutional rights. This part first presents an in-depth analysis of the 

limitation clause in the Maldivian Constitution and the principle of proportionality. This part 

looks into the origin and components of the principle of proportionality. It also analyses case 

law and Constitutions of democratic countries to study how the principle of proportionality is 

applied in practice. The chapter then recommends the Maldives interpret the general limitation 

clause in the Maldivian Constitution in light of the principle of proportionality.  

Chapter five of this thesis is an analysis of civil-military relations in the Maldives. The 

first part of the chapter is a preview of the existing literature on civil-military relationships. 

This part looks into the origins of the discussions surrounding civil-military relations and how 

to achieve civilian control of the military. Next, the chapter analyses the institutional design of 

the Maldivian military and the relationship between the military and civilian leaders as outlined 
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in the laws and the Constitution of 2008. This part is an analysis of the 2008 Constitution and 

the laws governing civil-military relations in the Maldives.  

After this, the chapter analyses civil-military relations under the previous Constitutions 

of the Maldives. This part will demonstrate the historical roots of the politicisation of the 

Maldivian army. It will analyse the military’s role in the downfall of King Shamsuddeen III 

and its role in the death of the first President of the First Republic. It will also study the 

Maldivian army in the early 60s under the presidency of Nasir when the southern islands of the 

Maldives formed a separatist movement and Nasir led a military expedition on the island of 

Thinadhoo. This part will also analyse the military under President Gayoom, the longest-

serving dictator in South Asia.    

The next part of the chapter is an analysis of civil-military relations in practice under 

the 2008 Constitution. It analyses the military under the government of President Nasheed and 

President Yameen. In this part, the chapter studies the events that led to the 2012 mutiny led 

by the police and the military, which resulted in the premature end of Nasheed’s presidency. 

This part also analyses military involvement in key political events that occurred between 2008 

and 2018. This part will show that the Maldivian governments that came to power post-2008 

have carried on the tradition of controlling the military to the extent that it has no operational 

autonomy. Furthermore, the Maldivian army has no external threats, and as a result, the army 

is highly involved in domestic law enforcement. The lack of the army’s autonomy and its high 

involvement in internal law enforcement have politicised the Maldivian army.  

The final part of the chapter will offer recommendations that can help depoliticise the 

Maldivian army and help the country achieve a healthy relationship between the civilian leaders 

and the army.  

These three substantive chapters will be followed by the final chapter of the thesis. The 

last chapter is chapter six. It contains a brief conclusion that summarises the findings of the 

thesis. It will give an overview of the main conclusions from each chapter. 
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Chapter 2: Introduction to the Maldives 

Geography  

The Maldives is a coral archipelago in the Arabian Sea of the Indian Ocean. It is made up of 

1200 coral islands that lie about a meter above sea level, making it one of the lowest-lying 

countries in the world.135 The Maldives is geographically dispersed, with no land having a 

greater than one hundred kilometre distance from the nearest island. The atolls are composed 

of low-lying islands that have been built upon coral formations over time, with an average 

elevation of 1.5 meters above sea level. The Maldivian islands are naturally dispersed over 26 

ring-shaped ‘atolls.’136 These atolls are divided into administrative divisions – each atoll with 

an Atoll Council located in the atoll’s capital island.137  

Every island in the atolls has its own elected island council with limited independence 

from the central government.138 The capital of the Maldives is Male’, and it is located in the 

central region of the Maldives in Kaafu Atoll (also known as Male’ Atoll). Although 

historically Male’ was referred to as one island, three nearby islands, Hulhule’, Hulhumale’, 

and Villimale’ are now considered part of Male’ city.139 Hulhule’ is a few minutes away from 

Male’ and is the home to the main international airport in the Maldives.140 The island of Male’ 

is connected to Hulhule’ and Hulhumale’ through a 2km bridge.141 Hulhumale’ is an artificial 

island built near Male’ to reduce overcrowding in Male’.142 

                                                           
 

135 Nasa Earth Observatory, ‘Preparing for Rising Seas in the Maldives’ (NASA) 
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The capital is the most developed city in the country since the majority of the state 

funds generated through taxes and other means are pumped into Male’ for infrastructure and 

development projects.143  The rest of the islands in the Maldives are managed by the Island and 

Atoll Councils.144 These Councils face serious challenges as they lack financial independence 

and heavily rely on the Central Government.145 The decentralisation mechanism forces the 

Councillors to depend on the Central Government for basic needs, such as the establishment of 

sewerage networks and for the provision of clean water.146  

Climate   

The Maldives is a tropical country. The temperature remains warm throughout the year. The 

daytime temperature usually remains at 31 degrees Celsius, and it can become slightly lower 

during the night.147 The weather in the country is defined by the two monsoons: the Northeast 

Monsoon and the Southwest Monsoon.148  

The Southwest Monsoon (or Hulhangu in Dhivehi) brings more rain, rough seas and 

stronger winds than the Northeast Monsoon.149 The rain and rough seas usually become severe 

around the time the Southwest Monsoon approaches its end.150 The Northeast Monsoon (called 

Iruvai in Dhivehi) brings calm seas, less wind, and rain.151 Nonetheless, the country remains 

mostly warm throughout the year due to its close proximity to the equator.  
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The island nation is one of the most vulnerable countries to climate change. Since it is 

one of the lowest-lying countries in the world, the Maldives is highly affected by sea-level rise 

and the climate vulnerabilities the world faces.152 Climate change has, over the years, 

transformed into a political matter in the Maldives. The politicians have taken advantage of the 

climate crisis to gain international fame153 and generate funds.154 In reality, development 

projects and economic interests override environmental interests.155 For example, the 

development of tourist resorts requires the destruction of ecosystems and natural reefs that can 

take decades to heal.156  

Due to its tropical climate, the Maldives is home to an incredible array of wildlife and 

marine life. The warm waters of the Indian Ocean are full of fish, turtles, rays, sharks, and 

whales. The coral reefs around the islands are alive with brightly coloured tropical fish. And 

the lush vegetation of the islands provides a habitat for many birds and animals. The Maldivian 

seas are also home to some of the internationally threatened marine species. Green and 

hawksbill turtle populations are among those that are internationally threatened. The Maldives 

is one of the most significant feeding areas for hawksbill turtles in the Indian Ocean. It also 

supports internationally significant populations of whale sharks, reef sharks, and manta rays, 

as well as at least 21 types of whale and dolphin species. The Napoleon wrasse, Gigantic 

Grouper, giant clam, and black coral are among the other globally noteworthy coral reef species 

found in the Maldives.  
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However, sea-level rise is an existential threat the Maldives faces. The sea-level is 

undeniably increasing, and the rate at which it is rising is intensifying.157 Prior to 2006, the sea 

level rose by 1.4mm per year; from 2006 to 2015, the sea level rose by 3.6mm per year.158 

Studies project that “by 2100, sea-level rise projections of 0.61–1.10m…correspond to a loss 

of between 77–100 per cent (completely underwater) of land in the Maldives.”159 Studies have 

also concluded that sea-level rise will erode the receding coast further, resulting in “coastal 

flooding and saltwater intrusion,” which will have an impact on water security.160  

They also note that reduced rainfall may put these islands at risk of freshwater scarcity, 

while an increase in intense rainfall events may cause more floods. Furthermore, they found 

that the Maldives is expected to continue experiencing rising temperatures and rising 

temperatures will dramatically increase the amount of 'hot' days and nights.161 Increased global 

temperatures will also have an impact on sea surface temperature, which is critical for islands 

that rely on the health of the surrounding oceans.162 

Economy  

In the early history of the Maldives, the Maldivian economy is said to have been heavily reliant 

on the trade of cowrie shells. Cowrie shells originate in the sea, particularly those surrounding 

low-lying islands. The Maldivian cowrie shells travelled to various areas of the world as 

precious items in the prehistoric age when they were changed into commodity money and 

currency in various societies over a lengthy period.163 From the 9th Century onwards, 

occasional mentions of the Maldives, its trading relations, and the significance of cowries in 

the Maldives were made in various writings.164 
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Cowrie shells were transported from the Maldives to the Middle East, Southeast Asia, 

and ancient China. Recent research has shown that the Maldives was a major exporter of cowrie 

shells to West Africa as well. Researchers have noted that “although cowries are found across 

the Indo-Pacific, the Maldives has been identified as the primary exporters of these shells to 

West Africa.”165 Cowrie shells were heavily used in the slave trade as well. The Portuguese, 

for example, traded them for African slaves.166 The Dutch used the Maldivian cowries to buy 

slaves from the Guinea Coast. Through Arab mediation, the Dutch were able to purchase 500 

to 600 slaves for 12,000 pounds of cowries from the Guinea Coast.167 According to researchers, 

Maldivian cowries had also paid for several slaves bought in West Africa and shipped to the 

Americas.168 

During this era, the Maldivian coir rope was also a sought-after product. Coir is 

produced from the coconut husk, which is a fibrous and tough fibre that protects the coconut. 

The Maldivians used coconut husks that had not dried out to make coir. In the early days, a 

sharpened piece of ironwood was put to the ground and used to detach the coconut from its 

husk. The coconut husks were then softened by submerging them in water. Thereafter, it was 

buried in the lagoon's muddy sections and retrieved after about a month. After retrieving the 

husk, it was then beaten and dried to produce coir. 

The Parsees, Turks, Turkomans, and Armenians who frequently sailed with trade items 

from Gujarat to Malacca stopped in the Maldives for Maldivian coir rope on their return 

journey. According to Barri, “the commonest and most important merchandise at these islands, 

indeed, the cause of their being visited, is the coir; without it, those seas cannot be 

navigated.”169 Because the coir in the Maldives was of good quality, the Maldives progressed 

to be known as a destination for ship repairs. Additionally, early historical accounts of the 
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Maldives, dating back to Al-Idrisee's writings in the 12th Century, show that the islands were 

also a major source of tortoise-shell for foreign traders.170 Furthermore, it also was a major 

exporter of fish and ambergris. 

Today, the economy of the country does not rely on cowrie shells or coir ropes. With 

the introduction of the tourism and shipping industry, the economy of the country has 

progressed at a fast rate. In 1971, the UN classified the Maldives among the least developed 

and developing countries.171 However, since then, the Maldives economy has made significant 

progress. In the last decade, the country's income levels have grown exponentially, and the 

Maldives has moved from a low-income country to an upper-middle-income country – the only 

South Asian country to have reached this level.172 According to the National Bureau of 

Statistics, the Maldives' nominal GDP (GDP) per capita climbed from US dollar (USD) 5,819 

in 2008 to USD10,385 in 2018; GDP per capita increased by 78 percent in ten years.173 

According to a UN assessment on the progress of the world's 51 poorest countries, the Maldives 

is one of just three countries to have ever advanced from the UN's 'least developed country' 

(LDC) category.174 

The Finance Ministry of the Maldives estimates that 25 per cent of the Maldives' GDP 

is sourced from the tourism industry.175 However, the real contribution of the tourism industry 

to the GDP is higher than 25 per cent since the trade, telecommunication, and transportation 

industry heavily rely on the tourism industry.176 In addition to tourism, the construction and 

fisheries industries play a significant role in the Maldivian economy. 
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The Maldives, being an archipelago, imports most of its goods from Singapore, India 

and Sri Lanka, which have been its primary trading partners for centuries. In recent years China 

has become a rapidly growing trading partner due to increased Chinese tourism in the country. 

Over 90 per cent of goods such as cement, iron ore, and petroleum must be brought into the 

country by boat or plane because they cannot be produced locally. 

The tourism industry is the primary source of foreign currency for the Maldives.177 The 

national currency of the Maldives is ‘Maldivian Rufiyaa (MVR)’ which comes in 

denominations of 2, 5, 10, 20, 100, and 1000.178 Although the official currency of the Maldives 

is Rufiyaa, US dollars are widely accepted in the country. The official exchange rate of USD 

to Maldivian Rufiyaa is 10.28 to 15.42 per USD.179 However, due to high reliance on imported 

products and overseas medical treatment, there is a black market of dollars where the exchange 

rates fluctuate over the fixed rates.180  

The tourism industry in the Maldives has been growing rapidly since its inception. The 

first tourist resort was built in 1972 at Kurumba Village.181 Since then, many resorts have 

opened up all over the islands, including five-star hotels run by international luxury chains. 

Since the 1970s, when the first resorts were built, the sector has grown at a rapid pace. By 

2007, there were 89 resort islands with about 17,000 beds, plus another 35 islands were 

developed.182 Arrivals increased from 42,000 in 1980 to over 600,000 in 2004, but the Indian 

Ocean tsunami at the end of that year disrupted the pattern, resulting in US$300 million in 

tourism losses. By 2006, foreign tourist numbers had risen to approximately 602,000, 

indicating that the recovery was well underway. 
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After the government began marketing it as a "luxury resort," the tourism business took 

off. These resorts cater exclusively to the wealthy; they're built on stilts above the ocean, with 

private beaches only accessible by boat. Many resort islands generate their own electricity, 

making them energy self-sufficient. Local Maldivians are also increasing their efforts to join 

in the tourism sector by creating guesthouses for backpackers or scuba diving trips for tourists 

who cannot afford to stay in a resort. 

The primary reasons people visit the Maldives include honeymoon, and leisure 

activities such as snorkelling, surfing, and diving. The majority of visitors come for leisure and 

relaxation, but the 'honeymooner's' category is also substantial due to the country’s high appeal 

as a romantic location. Divers are drawn to the islands' underwater beauty, and they account 

for a significant share of all tourists.183 

Society 

The World Bank estimates that the population of the Maldives is over 500, 000 and a large 

portion of the population lives in Male’ city.184 The Maldives is a Muslim nation, and the 

Constitution of the Maldives requires all citizens to be Muslim.185 The official language of the 

Maldives is the ‘Dhivehi’ language, which is spoken all across the Maldives. It has its own 

letters known as ‘Thaana’ written from right to left and uses symbols similar to the Arabic 

language. There are different dialects of the Dhivehi language used by the people of Southern 

Atolls. However, they are similar to the official Dhivehi language and use the same Thaana 

letters.  

According to Pyrard, the inhabitants of the Maldivian archipelago, as well as those who 

have lived there since the beginning of recorded history, were in the past indisputably 

Sinhalese.186  Evidence of language, physical features, tradition, folklore, manners, and 

traditions, supports this view. The atolls do not appear to have been inhabited prior to the 
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Sinhalese colonisation. Pyrard stated that the known admixture of foreign blood in the northern 

atolls can be attributed to historical interactions with merchants from India and Arabia, as well 

as slaves from Africa. 

Despite the high GDP per capita and the classification as an upper-middle-income 

country, most Maldivians are forced to live in dire conditions due to uneven distribution of 

wealth and corruption. As one-third of the lives in the capital, Male’ is one of the most densely 

populated and congested cities in the world.187 Due to inadequate medical facilities, educational 

opportunities, and lack of job opportunities, people from the islands often migrate to the capital 

city with their families, leaving behind their homes.188  

As a result of the influx of people from the islands, the value of rent and price of land 

in Male’ has increased dramatically over the years. Despite the high living costs, the basic 

salary of a civil servant is around MVR10, 000 while political appointees and MPs receive 

more than MVR80, 000 per month.189 The salaries of average civil servants are insufficient to 

afford housing or a decent life because the price of a single-bedroom apartment can cost up to 

MVR12, 000 per month.190 The actual price to rent an apartment is even higher as landlords 

collect huge advance payments and the rent upfront. Therefore, the cost of renting the 

apartment can reach MVR51, 000 for a fully furnished apartment.191 Consequently, many 

families live in overcrowded houses where one-bedroom apartments are shared between five 

or more people.   

The combination of social factors, such as overcrowding, low wages, high living costs, 

and lack of employment opportunities has led to social issues, such as high divorce rates, 
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unemployment, and increased drug abuse and criminal activities among young people.192 In 

2012, researchers estimated that there were 30 gangs in Male’ each with 50-400 members.193 

According to Borri, one-fifth of the Maldivian youth are involved in gangs and criminal 

activities. In her study, she wrote that “no one here talks about gangs. The guys say ‘the group.’ 

Because a gang is such a normal thing, so ordinary that it’s not a gang—it’s a group of friends. 

One day you organize a little soccer match, the next day a robbery.”194 Researchers have found 

that unemployment was one cause that led young people into criminal activities.195   

Primary and secondary education in the Maldives is mandatory for all children and is 

free for everyone.196 A large number of young people enrol in higher education annually.197 

Nonetheless, a deeply rooted culture of corruption, nepotism, and cronyism prevents many 

young people from realising their true potential.198 For example, the Maldives tourism industry, 

which is one of the main sectors of employment in the country, excludes locals from senior 

managerial level posts.199 
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Religion and Extremism  

The Maldives has been a Muslim nation for over 800 years. A travelling Arab mendicant 

converted the islands to Islam in 1153 AD, according to indigenous epigraphic texts dating 

from the late 12th Century.200 Before adopting Islam, the Maldivians were Buddhists.  

H. C. P. Bell, the first Archaeological Commissioner of neighbouring Sri Lanka, 

undertook excavations in the southern Maldives in the early 1920s. These remain the only 

professional archaeological investigations completed in the country, and they revealed 

evidence of Buddhism in the Maldives. H. C. P. Bell, who had previously visited the Maldives 

in 1879 and 1920, returned to the islands for the final time in 1922 with the goal of establishing 

if the Maldivians had been Buddhists prior to their conversion to Islam.  

He travelled to the Addu and Fuahmulah Atolls in the country's extreme south in 

February 1922, where he uncovered the remains of a small Buddhist temple. A well-preserved 

head of the Buddha and a smaller figure of the Buddha seated in the dharma chakra mudra 

pose, "the most prevalent attitude of the seated Buddha in Ceylon representation," were among 

Bell's discoveries from the excavations on Gamu Island.201 Bell's lengthy report on the 1922 

excavations, published posthumously in 1940, connects the Maldives' pre-Islamic Buddhist 

temples with those of Sri Lanka.202 

In contrast to any other country, the Maldives accepted Islam wholeheartedly. Other 

religions were completely eradicated.203 Any remnants of whatever form of worship existed 

prior to such acceptance were completely erased from sight.204 

Since the conversion to Islam, the state’s official religion has always been Islam. Today, 

it is the primary source of Maldivian laws and the Constitution requires all Maldivian citizens 

to be Muslims. Therefore, the Maldives is officially a 100 per cent Islamic nation. The majority 

of the Muslims in the Maldives follow the Sunni sect of Islam, and only followers of the Sunni 
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sect are allowed to hold senior state positions. Nevertheless, a minority of people have declared 

that they do not follow Islam. 

Although the majority of the Maldivians share a common religion, there are major 

differences in how religious scholars and the authorities interpret the religious sources and how 

they decide on religious matters. Due to these differences, various small groups of people do 

not agree with each other, causing divisions within the society over religious issues.  

The Maldives also faces the issues of religious extremism and home-grown terrorists. 

During Gayoom's presidency, he declared himself the Supreme Authority on all religious 

matters. He advocated for 'traditionalist Islamism' and considered himself a 'moderate.'205 

Gayoom dealt “harshly” with the revolutionary Islamists “who began to appear in the 

Maldivian socio-religious landscape” in the early 21st Century, unencumbered by the need to 

respect freedom of expression or human rights.206 He imprisoned and tortured many of them, 

and successfully suppressed their beliefs and ideologies across the country.  

However, Nasheed, Gayoom's successor, was powerless to limit their activities. The 

new freedoms and civil liberties enshrined in the 2008 Constitution gave the opportunity for 

the Islamists to circulate their propaganda across the country. As a result, puritanical Islam, led 

by Salafi and Wahhabi ideologies, spread unchecked.207 

The origins of Islamism can be traced back to the time the Maldives converted to Islam. 

According to Naseem and Mohamed, since King Kalaminja embraced Islam as the Maldives' 

state religion, Maldivian Islam piqued the interest of people all over the world.208 Maldivians 

began to get grants for religious study overseas. They stated that, in contrast to the small 

number of Maldivian students who previously received Arab-influenced education at 

prestigious Middle Eastern universities, such as Egypt's Al-Azhar, students started to flock to 

educational institutions in Saudi Arabia and other Middle Eastern countries, as well as 

neighbouring Pakistan. The Maldivian students who went to study in these countries became 
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radicalised. Nonetheless, Gayoom’s authoritarian government ensured that they were kept in 

check.  

However, the 2004 tsunami changed the course of Islamism in the Maldives. The 2004 

tsunami was caused by a massive earthquake that occurred off the coast of Sumatra, Indonesia 

on 26 December 2004. The earthquake had a magnitude of 9.3 on the Richter scale and was 

one of the largest earthquakes ever recorded. The tsunami travelled across the ocean at 

approximately 800 km/h (500 mph), hitting the Maldives less than an hour after the earthquake. 

The waves reached heights of between 10 and 15 meters (33 to 50 feet).209 The waves swept 

away many houses and buildings and killed more than 80 people.210 

According to Naseem and Mushfique, Islamists swiftly labelled the disaster as "God's 

wrath" for failing to practise the "true Islam."211 According to the Islamists, true Islam was “the 

fundamentalist, puritanical, and frequently murderous Islam that they taught” and many people 

believed them.212 Less than three years after the tsunami and the new Islamist propaganda that 

followed, the Maldives saw its first terror attack.  

In 2007, a bomb was detonated in Male's Sultan Park, injuring 12 tourists.213 A group 

of people were arrested for the attack and the authorities were able to confirm that they were 

extremists. Three individuals apprehended for the blast stated that their purpose was to "target, 

assault, and injure non-Muslims to fulfil jihad.” The investigation into the case led the 

authorities to the Darul-Khair, a makeshift mosque on Himandhoo Island in Alif Alif Atoll, 

about two hours from the capital. However, the authorities were confronted by a large number 

of people who tried to prevent the assailants from being arrested. About 90 masked and 
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helmeted members of the mosque “assaulted police, holding wooden boards and refused to let 

the police enter."214 Although the Maldivian army eventually took control, "the stand-off 

resulted in a number of injuries, including the amputation of one police officer's fingers.”215 

Over the years, religious extremists in the Maldives have seemed to have gained a 

foothold in the Maldives. Extremist groups have carried out terrorist attacks in the Maldives 

and have sent people to join foreign wars. Branches of international terrorist organisations such 

as Al-Qaeda, ISIS, Jabhat Al-Nusra, as well as regional terrorist organisations based in Pakistan 

and Afghanistan have started operating in the Maldives.216 Foreign madrasa education has been 

one factor that leads to rising extremism in the Maldives, with students "unwittingly visiting 

more extreme madrasas" and preaching these beliefs upon their return.217 The provision of free 

education in madrasas in Pakistan and Saudi Arabia is widely recognised as a key means of 

radicalising Maldivians on a local level, with “well-meaning parents sending their children out 

on scholarships to study Islam.”218 

These groups freely conduct their day to day activities, such as meetings and planning 

tasks, inside the mosques in the Maldives.219 In 2019, the Maldives Police Commissioner 

revealed that there were 1400 religious extremists following the ISIS ideology who will not 

hesitate to murder people over their religious beliefs.220 Despite the severity of the problem, 

the Maldivian counter-terrorism mechanism is incapable of addressing the issue properly. 
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Between 2014 and 2019, there were 188 cases related to religious extremism in the Maldives, 

and only 14 of these cases were prosecuted. 221 
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Chapter 3: Separation of Powers 

“Power tends to corrupt and absolute power corrupts absolutely,” Lord Acton. 

Part 1: Introduction 

The origins of the discussions concerning the separation of powers of the state are ancient and 

date back to Aristotle.222 He postulated that in a democracy, there are three powers: the 

deliberative,223 the executive,224 and the judiciary.225 Writing about the threefold distinction of 

the powers, Aristotle merely described his abstraction of how the political systems functioned 

at the time.226 Thus, the functions of these agencies were not sharply distinguished and 

overlapped in many areas.227  

In the 17th Century, John Locke contributed to the field and wrote about the separation 

of the legislature and the executive.228 Although he classed the three powers of the State as 

three distinct institutions consisting of the executive, legislative, and federative, he did not 

believe these powers needed to be placed in the hands of independent authorities.229 

Nevertheless, his contribution to the discussion remains highly influential even today, mainly 

because of its effect on the UK constitutional history230 and the American founding fathers.231 

As the debates around the separation of powers continued, by the end of the 17th Century, 

theorists developed three distinct rationales for separation of powers.232 They believed that the 
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doctrine of separation of powers increased efficiency, promoted liberty and prevented tyranny, 

and helped achieve a balanced government.233 

Scholars carried on these ideas into the 18th Century. In the mid-eighteenth century, 

one of the most influential writers of the time, Montesquieu, a French aristocrat who 

temporarily lived in the UK, observed the British political system and wrote about the 

importance of separation of powers in a democracy.234 Montesquieu’s theory of separation of 

powers was unrefined and crude at best and has very little relevance to modern states as he 

believed that democracy was unsuitable for small States.235 Nonetheless, his work is often 

referred to in modern literature because he was the first writer to conceptualise the courts as a 

separate branch and established the powers of the State as a triad.236  

Apart from the conceptualisation of the powers as a triad, a second important takeaway 

from Montesquieu’s work is his argument that there can be no liberty when the three powers 

of the state are fused.237 William Blackstone followed Montesquieu in this regard. He asserted 

that people could not achieve liberty if the right of law-making and law enforcement were 

vested in a single person or the same body of people.238 He believed that the union of the three 

powers would result in tyranny, as would a model of pure separation of powers.239 The pure 

theory of separation of powers calls for complete isolation of the powers, while the partial 

model requires each institution to have some powers over the other branches as part of a check 
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and balance system.240 Some scholars have argued that Constitutions that follow the pure 

version often discover that it is impracticable as it would lead one branch, usually the 

legislature, to gain control of the other two branches.241   

The prevention of tyranny, protection of liberty, efficiency, democratic accountability, 

and the promotion of the rule of law remains the basis of discussions surrounding the doctrine 

of separation of powers.242 Modern writers continue to emphasise the critical role separation of 

powers plays to prevent abuse of power and concentration.243 These constitutional values are 

incorporated into many Constitutions worldwide to set up an institutional design that will serve 

the purposes the doctrine of separation of powers seeks to achieve.244 Institutional designs that 

can achieve these goals must allocate powers, assign tasks to bodies best suited to carry out the 

assigned tasks, and install mechanisms to prevent abuse of power and jurisdictional 

overreach.245  
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This chapter analyses the constitutional model of separation of powers in the Maldives 

Constitution. It will first evaluate the powers of the executive, the legislative body, and the 

judiciary under the most recent Constitution of 2008. Next, the previous Constitutions of the 

Maldives will be analysed to understand the historical legacies. After that, the chapter will 

assess the constitutional model of separation of powers in practice. Finally, this chapter will 

offer suggestions to improve the working of the separation of powers model in the Maldives.  
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Part 2: Powers of the State in the Constitution of 2008 

The Constitution of 2008 divides the powers of the state between the executive, parliament, 

and the judiciary. Under the 2008 Constitution’s predecessor, the 1998 Constitution, the 

President was the head of the three powers of the State.246 As a result, the executive dominated 

the three powers, and there was no separation of powers. The President at the time, Maumoon 

Abdul Gayoom, remained in power for thirty years. During this long period, the Maldives 

witnessed grave violations of fundamental rights, state-sponsored torture, widespread 

corruption, and the horrors of living under the rule of a president with unlimited and unchecked 

powers.247  

Having witnessed the tyranny of a president with unchecked and unlimited powers, the 

Maldives adopted the Constitution of 2008 to restructure the institutional design of the State 

and separate the powers to prevent the concentration of powers in the hands of one person to 

avoid the repetition of the bitter experience of the 1998 Constitution. The Constitution of 2008, 

as explained below, changed the rules. However, the old tradition of concentration of powers, 

cronyism, and human rights restrictions has remained. The new rules and old traditions 

conflicted. As a result, governments after the 2008 elections have been volatile. The 

governments that came to power post-2008 Constitution have tried to outmanoeuvre the 

constitutional restrains and control the parliament and the judiciary.  

This part will describe the institutional design of the Maldives Constitution of 2008 and 

examine the model of separation of powers adopted in the Constitution. To this end, it will 

investigate the structure of the three powers of the state, their powers, and limitations.  

 

 

 

 

                                                           
 

246 Article 33 of the Constitution 1998 states that the President is the Supreme Leader. Article 39 of the 

Constitution 1998 states that the Supreme Leader of the judiciary. The Parliament is effectively under the control 

of the President as the President appointed and dismissed the Speaker of the Parliament at will under Article 42 

of the Constitution. This power is significant as the Speaker of the Parliament decides whether to hold 

parliamentary sessions and table what to discuss. 

 
247 See the part of this chapter on separation of powers in history.  
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Institutional Design of the Constitution of 2008 

Structure of the Executive 

The head of the Executive under the Constitution of 2008 is the President. He is also the head 

of state and the Commander-in-Chief of the armed forces.248 The President and the Vice 

President of the Maldives are elected collectively every five years through the direct vote of 

the citizens based on the first-past-the-post model. The same person cannot run for the 

presidency for more than two terms.249 In deciding on the two five-year term limit, the 

Constitutional Assembly reflected on the negative experiences from the lengthy rule of 

President Gayoom.250 The Assembly considered the possibility that if one person could be the 

President for lengthy periods, it might again lead to concentration of powers in the President, 

human rights violations and tyranny.251 

Nonetheless, the wording of the constitutional text was controversial. It allowed President 

Gayoom, who had already been in power for almost three decades, to stand for election under 

the new Constitution.252 During Constitutional Assembly deliberations, influential members, 

such as the former Attorney General and now Supreme Court Judge, Husnu Suood,253 fought 

against the wording of the two-term limit. They argued that it was undemocratic to allow 

Gayoom to run for two more terms under the new Constitution.254 However, the wording was 

not changed, and Gayoom remained eligible to contest in the 2008 elections.   

                                                           
 

248 Article 106 of Constitution of Maldives 2008. 

 
249 Article 107 of Constitution of Maldives 2008. 

 
250 Gayoom was the incumbent President at the time of the discussion. He was on his 29th year as President.  

 
251 Minutes of the Constitutional Assembly. 

 
252 The wording stipulated that no person should hold office of president for more than two terms under this 

Constitution. As a result, President Gayoom, who had been President for 30 years was able to run for presidency 

under the new Constitution. See Suood’s comments below. 

 
253 At the time Suood was a member of the Constitutional Assembly. 

 
254 Suood argued that the wording of the Constitution implicates that no person should run for presidency for more 

than two terms under the 2008 Constitution, hence, if a new constitution was enacted after the two-term expires, 

the person would be able to claim that standing for the elections was not unconstitutional. See the Minutes of the 

237th Meeting of the Constitutional Assembly.  
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In the Executive arm’s hierarchy, below the President is the Vice President.255 The 

relationship between the President and the Vice President is unclear as the Constitution says 

very little about the powers and roles of the Vice President.256 One of the few constitutionally 

defined roles of the Vice President is taking over the responsibilities of the President if the 

President is absent or temporarily unable to perform his or her duties.257  

As the head of the government, the President can appoint and dismiss cabinet members.258 

It is within the President’s powers to determine the number of cabinet ministers and their 

jurisdictions.259 The cabinet consists of any number of ministers the President decides and an 

impartial Attorney General260 to advise the government on legal matters and represent the state 

in civil and constitutional cases.261 Since the Attorney General is a cabinet minister, the 

President can dismiss him at any time. This effectively makes the Attorney General politically 

biased and unable to provide independent legal advice contradicting the President’s view.262  

Similar to the Attorney General, the other cabinet ministers’ survival in their position rests 

on their loyalty to the President because their dismissal from the post does not need reason or 

justifications.263 In practice, cabinet appointments are not based on academic merit or 

qualifications. They are often the President's family members and people with family or class 

connections with the President or senior leadership of the political party in power.264 The 

                                                           
 

255 The ballot papers contain the names of the President and the Vice President so the voters must vote for them 

together. For example, a voter cannot vote just for the presidential candidate and say no to his or her running mate.  

 
256 Article 117(a) of the Constitution of Maldives 2008 states that “the Vice President shall exercise such 

responsibilities and powers of the President as are delegated to him by the President.” 

 
257 Article 117(b) of the Constitution of Maldives 2008. 

 
258 Article 115(f) of the Constitution of Maldives 2008. 

 
259 Article 116(a) of the Constitution of Maldives 2008. 

 
260 Article 133(f) of the Constitution of Maldives 2008 states “in the exercise of his powers, the Attorney General 

shall be subject only to the Constitution and the law and shall not be subject to the control or direction of any 

person or authority.” 

 
261 Article 133 of the Constitution of Maldives 2008. 

 
262 This will be further discussed in Part 3 of this chapter. 

 
263 Article 137(a) of Constitution of Maldives 2008: The President may at his discretion remove any member of 

the Cabinet from office by writing under his hand addressed to such members. 

 
264 For an analysis of the practice of cronyism and nepotism in the Maldives government see Colton (n 101). 
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President can and does influence other state institutions through the cabinet members. For 

example, the Minister of Defence can control the military,265 the Ministry of Home Affairs can 

influence the police,266 the Attorney General can influence the courts, the businesses succumb 

to the Economic Ministry, and the Tourism Ministry can dominate the tourism industry and, 

thereby, influences the wealthiest people in the country. 

Emergency Powers 

The Constitution provides the President with the power to declare a State of Emergency under 

five circumstances: in the event of natural disaster, dangerous epidemic disease, war, threat to 

national security, or threatened foreign aggression.267 After declaring an Emergency, the 

President can suspend the operation of laws268 and constitutional rights except for a few rights 

in Chapter 2 of the Constitution.269 The President can only declare a State of Emergency for 

thirty days,270 and it requires parliamentary approval within forty-eight hours of the 

declaration.271 To further ensure the proper usage of these powers, the Constitution gives the 

Supreme Court the authority to review the Emergency declaration if any questions arise 

regarding its validity.272 Thus, the Constitution has assigned to the parliament and the Supreme 

Court the power to check the presidential declaration of Emergency. However, as this chapter 

will show in Part 3, the emergency powers have been used to paralyse the parliament and the 

                                                           
 

265 Under the The Military Act, s 10 the Minister of defence is the head of the Military and has the authority to 

give direct orders to military officers.   

 
266 Article 242 of Constitution of Maldives 2008 “each security service shall be under the responsibility of a 

Minister, who shall be answerable for its operations to the President and to the People’s Majlis.” 

 
267 Article 253 of the Constitution of Maldives 2008.  

 
268 Article 254 of the Constitution of Maldives 2008 stipulates that “the declaration of a state of emergency shall 

specify the reasons for the declaration of an emergency, and include measures to deal with the emergency, which 

may include the temporary suspension of the operation of laws and infringement of certain fundamental rights 

and freedoms guaranteed by this Constitution in Chapter 2.” 

 
269 The rights that cannot be suspended include: Article 21 (right to life); Article 25 (no slavery or forced labour); 

Article 27 (freedom of expression); Article 28 (freedom of the media); Article 42 (fair and transparent  hearings); 

Article 48 (b) (rights on arrest or detention); Article 51 (rights of the accused); Article 52 confessions and illegal 

evidence); Article 53 (assistance of legal counsel); Article 54 (no degrading treatment or torture); Article 55 (no 

imprisonment for non-fulfillment of contractual obligation); Article 57 (humane treatment of arrested or detained 

persons); Article 59 (retrospective legislation); Article 60 (prohibition of double jeopardy); Article 62 (retention 

of other rights); Article 64 (non-compliance with unlawful orders).  

 
270 Article 253 of the Constitution of Maldives 2008. 

 
271 Article 257 of the Constitution of Maldives 2008. 

 
272 Article 258 of the Constitution of Maldives 2008 
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Supreme Court using the military and police. Consequently, the constitutional safeguards 

against the presidential emergency powers have been fruitless.   

Appointment of Independent Institutions and Security Services 

The President exercises vast discretionary powers over appointments to crucial institutions, 

which enables him to manipulate the appointment procedures. That, in turn, undermines the 

credibility and independence of his appointees.273 The appointments vulnerable to Executive 

influence can be divided into two categories: appointment of heads of Security Services274 and 

members of Fourth Branch Institutions.275  

Security Services 

The executive’s control of the military enables the government to undermine democratic 

institutions. In contrast, the lack of control over the military can make the military a source of 

undue influence over the executive.276 However, a detailed discussion of civil-military relations 

is reserved for chapter 5. Nonetheless, a brief mention is required to depict how this affects 

separation of powers in the Maldives and facilitates the executive’s dominance over the other 

branches of the state. The two main posts in the Security Services that the President can appoint 

are the heads of the Security Services: the Police Commissioner277 and the Chief of Defence.278 

From 2008 until 2020, the Police Commissioner used to be a post that the President could 

appoint and dismiss at will, and there was no involvement of any other institution in this 

process.279  

                                                           
 

273 See Transparency Maldives ‘Review of Appointment and Dismissal of Members of Selected Independent 

Institutions of Maldives 2008-2016’ (Transparency Maldives, 26 April 2017) <www.transparency.mv/v16/wp-

content/uploads/2017/04/Review_Report_Web.pdf> accessed 29 June 2021. 

 
274 Article 236 of the Constitution of Maldives 2008 defines security services as the police and the military.  

 
275 The term “Fourth Branch Institutions” here are used to refer to independent institutions established under the 

Constitution and other independent institutions formed under the Acts of Parliament.  

 
276 For an in-depth discussion of Civil-military relations see chapter 5. 

277 Police Act 2008, s 52(a)  and the Maldives Police Services Act 2020 defines the Commissioner of Police as 

the most senior police officer.  

 
278 Military Act 2008, s 11(a) defines the Chief of Defence Force as the head of the military.  

 
279 Police Act 2008, s 52(b).   

 

https://transparency.mv/v16/wp-content/uploads/2017/04/Review_Report_Web.pdf
https://transparency.mv/v16/wp-content/uploads/2017/04/Review_Report_Web.pdf
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In 2020 the parliament passed the Maldives Police Services Act 2020 to introduce modest 

reforms.280 It formed a “Police Board” consisting of seven members, of which two are 

appointed by the President, three selected by the President with the advice of the Home 

Minister,281 and two selected by the parliament.282 Thus, effectively five members of the Board 

are directly controlled by the executive – the required number of members to dismiss the Police 

Commissioner for loss of confidence.283 Therefore, the Maldives Police Services Act 2020 did 

not really reform the appointment process of the Police Commissioners. It remains under the 

control of the executive even after the Act of 2020.284 In addition, all but one Police Board 

members are from Male’. Both the executive285 and parliament appointed its allies286 as Board 

Members, forming a web of loyalists to control the Police.   

                                                           
 

280 Act Number (34/2020). 

281 The Act states that the President must allocate a minister to oversee the functions of the Police, but the Act 

does not specify which minister it should be. However, since 2008 the police is under the supervision of the Home 

Minister and this has not changed following the Maldives Police Services Act 2020. See Nazaik Mohamed, 

‘Maldives Police Service Reverted Back to Home Ministry’s Oversight’ Sun Online (Male', 19 October 2021) 

<www.en.sun.mv/69842> accessed 21 November 2021; Zunana Zalif, ‘Maldives Police Service Returned Back 

to Oversight of Home Ministry’ RaajjeMV (Male, 20 October 2021) <www.raajje.mv/108225> accessed 22 

November 2021. 

 
282 Maldives Police Services Act 2020, s 75.   

 
283 Maldives Police Services Act 2020, s 56(a)(5) stipulates that the 3/4 majority of the Police Board can dismiss 

the Police Commissioner for loss of confidence due to acts or omissions of the Police Commissioner.  

 
284 A good example is the Police Commissioner’s family connection with the President of Maldives. 

Commissioner Mohamed Hameed is brother-in-law of the First Lady. See Ahmed Aiham, ‘Hameed Appointed 

Acting Police Commissioner' The Edition (Male’, 13 December 2019) 

<www.edition.mv/mohamed_hameed_mc_6297/8266> accessed 15 January 2021. 

 
285 Fathmath Zunaam, 'Faiz elected as President of Newly Established Police Board' The Times of Addu (Male', 

22 April 2021) <www.timesofaddu.com/2021/04/22/faiz-elected-as-president-of-newly-established-police-

board/> accessed 25 May 2021. 

 
286 The two members the Parliament appoint were supposed to be members from the general public under the 

Maldives Police Service Act 2020. However, the Parliament appointed Safa Shareef, the lawyer of Maldivian 

Democratic Party (MDP) Leader and Parliament Speaker Mohamed Nasheed. She is also a business partner of the 

law firm Hisaan and Safa, a law firm she shares between influential MP and Judicial Services Commission 

member Hisaan Hussain as well as Attorney General Ibrahim Riffath. The second person appointed by the 

Parliament was Hamid Abdul Ghafoor, a former Maldivian Democratic Party (MDP) MP, who filled top MDP 

posts such as Secretary General of the MDP, and the role of International Spokesperson. He is also the brother of 

Prosecutor General Hussain Shameem. Ghafoor was also arrested with drugs on 2016 and faced a six months 

sentence for refusal to provide a urine sample for the police. See Ali Faaiq, ‘Parliament Approves Safa Shareef 

For Police Board’ The Times of Addu (Male', 5 April 2021) <www.timesofaddu.com/2021/04/05/parliament-

approves-safa-shareef-for-police-board/> accessed 7 June 2021; Ali Faaiq, ‘Parliament Approves Hamid for 

Police Board’ The Times of Addu (Male', 15 March 2021) <www.timesofaddu.com/2021/03/15/parliament-

approves-hamid-for-police-board/\> accessed 17 April 2021. 
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Similarly, the President can appoint and dismiss the Chief of Defence Forces, the head of 

the military, at will.287 Unlike the Police Commissioner’s appointment procedures, there is no 

involvement of parliament or of a Board in selecting the Chief of Defence Forces. Generally, 

the Defence Minister288 supervises the military closely on behalf of the President.289 The 

President’s power to appoint and dismiss military heads enables the President to evade political 

accountability and dominate the other branches and institutions of the State. 

Independent Institutions 

Fourth Branch Institutions can play a crucial role in strengthening and deepening democracy 

through their oversight role over the branches of the state.290 These institutions can enhance 

the democratic accountability of the government, restrain the government, help protect human 

rights and prevent tyranny, all of which are constitutional values protected through the 

separation of powers.291 Nevertheless, these independent institutions are not highly effective in 

isolation.292 Although they can shape public opinion, their ultimate effectiveness depends on 

the willingness of the other branches to act on their findings, such as a legislature that is willing 

to initiate no-confidence votes or an independent court that is motivated to uphold the rule of 

                                                           
 

Maldivian Democratic Party, ‘Sentencing MP Hamid to 6 Months Jail is Politically Motivated and a “Witch Hunt” 

Instigated by the Coup Administration – MDP’ (Maldivian Democratic Party, 2013) 

<www.mdp.org.mv/archives/64653> accessed 15 June 2021. 

287 Military Act, s 11(c) allows the president to appoint and dismiss anyone to the positon of chief of defence 

force. For details see the part on security services of this chapter. 

 
288 The Defence Minister is above the Chief of Defence Force in the military hierarchy and the President is at the 

top. For details of the military organisation see the chapter on civil-military relations. 

 
289 See generally the Military Act (2008). 

 
290 See Frank Vibert, The Rise of the Unelected: Democracy and the New Separation of Powers (Cambridge 

University Press 2007); Paul Tucker, Unelected Power: The Quest for Legitimacy in Central Banking and the 

Regulatory State (Princeton University Press 2018); Bruce Ackerman, ‘The New Separation of Powers’ (2000) 

111(3) Harvard Law Review 633; Heinz Klug, ‘Accountability and the Role of Independent Constitutional 

Institutions in South Africa's Post-Apartheid Constitutions’ (2016) 60 (1) New York Law School Law Review 

153; Faraaz Mahomed, The Fourth Branch: Challenges and Opportunities for a Robust and Meaningful Role for 

South Africa’s State Institutions Supporting Democracy in David Landau and David Bilchitz, The Evolution of 

the Separation of Powers Between the Global North and the Global South (Edward Elgar Publishing 2018);  Mark 

Tushnet, The New Fourth Branch: Institutions for Protecting Constitutional Democracy (Cambridge University 

Press 2021). 

 
291 See Part 1 of this chapter for a discussion of the constitutional values the doctrine of separation of powers seek 

to protect and promote.  

 
292 Guillermo O'Donnell, ‘Horizontal Accountability in New Democracies’ (1998) Journal of Democracy 9(3) 

112.  
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law.293 Normatively, these institutions are significant in ensuring the horizontal accountability 

of a government.294 

Chapter Seven of the Maldives 2008 Constitution has created several independent 

institutions to enforce horizontal accountability.295 The constitutional recognition of these 

types of independent institutions is common in Constitutions drafted in the 21st Century. Some 

of these Constitutions explicitly define the goal of these institutions as the development and 

protection of democracy.296 However, the Maldives 2008 Constitution does not define the 

general objective of these institutions as the protection of constitutional democracy. 

Nevertheless, the Chapter Seven institutions under the Maldives Constitution are similar in 

design and functions.  

These seven independent institutions are the Judicial Service Commission (JSC),297 the 

Elections Commission (EC),298 the Civil Service Commission (CSC),299 the Human Rights 

Commission of the Maldives (HRCM),300 the Anti-Corruption Commission (ACC),301 the 

Auditor General,302 and the Prosecutor General.303 The JSC and the CSC have no oversight 

functions over the executive. However, they play a central role in protecting constitutional 

democracy and the separation of powers.304 Despite the constitutional text that stipulates that 

                                                           
 

293 ibid. 

 
294 Tarunabh Khaitan, ‘Killing a Constitution with a Thousand Cuts: Executive Aggrandizement and Party-State 

Fusion in India’ (2020) 14(1) Law and Ethics of Human Rights 

<www.degruyter.com/document/doi/10.1515/lehr-2020-2009/html> accessed 22 December 2021. 

 
295 The seven Institutions are listed in Chapter Seven of the Maldives Constitution 2008.  

 
296 Examples include Chapter 9 of the South African Constitution which defines the goals of the Institutions as 

Institutions that strengthen constitutional democracy. Similar wordings can be found in Constitution of Morocco 

2011, Constitution of Tunis 2014.   

297 Article 158 of the Constitution of Maldives 2008. 

 
298 Article 167 of the Constitution of Maldives 2008. 

 
299 Article 179 of the Constitution of Maldives 2008. 

 
300 Article 189 of the Constitution of Maldives 2008. 

 
301 Article 199 of the Constitution of Maldives 2008. 

 
302 Article 209 of the Constitution of Maldives 2008. 

 
303 Article 220 of the Constitution of Maldives 2008. 
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these institutions are independent, the appointment procedures for these institutions have 

resulted in the appointment of family members and loyalists of influential politicians, thereby 

politicising these institutions.305 The sections below briefly outline the general structure and 

the appointment and dismissal procedures for the Fourth Institutions with oversight functions. 

Human Rights Commission, Elections Commission, and the Anti-Corruption 

Commission 

The HRCM, the EC, and the ACC consist of five members306 appointed for a five-year term,307 

with the possibility of an additional five-year term unless they were dismissed during their 

term.308 To appoint members for these Commissions, the President calls for applications and 

nominates preferred candidates for parliamentary approval, which requires the approval of a 

majority of MPs present and voting.309 The removal procedures of Commission members are 

easy. Parliament can remove members of these three Commissions by the majority of members 

present in the session.310  

Initially, when the Human Rights Act 2006 was passed, parliament could dismiss members 

of the Commission upon the request of the President by a two-thirds majority.311 However, in 

2014, parliament amended the law to reduce the two-thirds majority threshold to a simple 

majority of members present.312 Before the 2014 amendment, the HRCM members had more 

                                                           
 

304 For example, the Judicial Service Commission ensures judicial independence and holds judges accountable 

while the Civil Service Commission ensure effective bureaucracy.  

305 See Part 4 of this chapter where I analyse how politicised the Institutions are and how ineffective they are in 

practice.  

 
306 Human Rights Act 2006, s 4(a). Elections Commission Act 2008, s 3. Anti-Corruption Commission Act 2008, 

s 3. 

 
307 Human Rights Act 2006, s 7(a). Elections Commission Act 2008, s 6(a). Anti-Corruption Commission Act 

2008, s 6(a). 

 
308 Human Rights Act 2006, s 7(b). Elections Commission Act 2008, s 6(b). Anti-Corruption Commission Act 

2008, s 6(b).   

 
309 Human Rights Act 2006, s 5 as amended by 36/2014. Elections Commission Act 2008, s 4. Anti-Corruption 

Commission Act 2008, s 4.   

 
310 Human Rights Act 2006, s 14 as amended by 36/2014. Elections Commission Act 2008, s 14. Anti-Corruption 

Commission Act 2008, s 14.  

 
311 Human Rights Act 2006, s 15. 

 
312 The First Amendment to the Human Rights Commission Act 2006 (Act Number 36/2014). 
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security of tenure. Thus they could not be easily dismissed mid-term because of the higher 

threshold required to remove them. Nonetheless, the Commission members during Nasheed’s 

administration were reluctant to speak against the government except in severe cases.313 During 

Yameen’s administration after the 2014 amendment, the Commission was even more biased 

towards the government.314  

Even if the Commission was independent, the Commission members do not have the 

powers to prosecute cases and cases with criminal elements, such as police brutality and abuse 

of powers, has to go through the Prosecutor General for prosecution.315 The ACC is similar to 

the HRCM. It has powers to investigate corruption-related offences. However, the Commission 

does not have prosecutorial powers and forwards cases to the Prosecutor General for 

prosecution.316 Over the years, the Commission members have faced public criticism for their 

failure to investigate corruption-related cases of high-profile politicians.317 

Thus, without an independent Prosecutor General or separate prosecutorial powers, the 

HRCM and the ACC cannot become powerful tools against government abuse of powers. 

Moreover, as demonstrated above, appointments to the two Commissions are highly politicised 

due to the executive’s role in the appointment process. Similarly, the EC cannot impartially 

carry out their important role in organising the elections and resolving electoral complaints318 

                                                           
 

313 In more serious cases such as when Nasheed’s government arrested former President Abdulla Yameen (at the 

time an opposition MP) the Human Rights Commission had issued statements against the government. See Ahmed 

Nazeer, ‘Parliament Ceases to Function, While HRCM Calls on Government to Release MP Yameen’ Minivan 

News (Male’, 21 July 2010) <www.minivannewsarchive.com/politics/parliament-ceases-to-function-while-hrcm-

calls-on-government-to-release-mp-yameen-9659> accessed 23 August 2021. 

 
314 See for example, Maldives Independent, ‘Human Rights Watchdog Defends Restrictions Imposed by Supreme 

Court’ Maldives Independent (Male’, 28 March 2016) <www.maldivesindependent.com/politics/human-rights-

watchdog-defends-restrictions-imposed-by-supreme-court-123077> accessed 1 April 2021; Maldives 

Independent, ‘Uproar after Watchdog Head ‘Lauds’ Maldives Human Rights Situation’ Maldives Independent 

(Male’, 12 December 2016) <www.maldivesindependent.com/politics/uproar-after-watchdog-head-lauds-

maldives-human-rights-situation-128010> accessed 15 January 2021. 

 
315 See the powers of the Human Rights Commission as outlined in Human Rights Act 2006 (6/2006). 

 
316 Anti-Corruption Commission Act 2008, s 25(a)(2). 

 
317 See Mohamed Junayd, ‘Corruption Watchdog Chief Resigns Amid Impeachment Process’ Maldives 

Independent (Male’, 26 June 2019) <www.maldivesindependent.com/politics/corruption-watchdog-chief-

resigns-amid-impeachment-process-146197> accessed 29 July 2021.  

 
318 Elections (General) Act 2008, s 62. 
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because, like other institutions in the Maldives, the EC members are usually close friends of 

the politicians in power and therefore, have been subject to criticism.319 

Auditor General 

The Auditor General is the head of the Auditor General’s Office, an independent office 

responsible for auditing all the government and state institutions.320 The President nominates 

candidates that applied for the post to the parliament,321 and the majority of the total 

membership of the parliament can approve one of the nominees for a term of seven years as 

Auditor General with the possibility of extension for an additional term.322  

The Constitution stipulates that the Auditor General can only be removed on the grounds of 

misconduct, incapacity, or incompetence323 by the vote of the majority of the members present 

and voting.324 Parliament dismissed the first two Auditor Generals appointed under the 

Constitution of 2008,325 and the third Auditor General resigned after a parliamentary inquiry 

                                                           
 

319 For example, during Nasheed’s administration the President of the Commission was Fuad Thaufeeq, who came 

under public criticism after the public learned that Thaufeeq’s wife was a Nasheed’s party’s activist.  See Sun 

Online, ‘EC President's Wife Should Not Be Allowed in Political Activities, Says JP Deputy Leader Ilham’ Sun 

Online (Male’, 15 September 2013) <www.en.sun.mv/15965> accessed 18 October 2021;  See also Sun Online, 

‘Nasheed, Fuad Phone Call Reported to Police’ Sun Online (Male’, 10 March 2014) <www.en.sun.mv/20513> 

accessed 13 April 2021. Note: Fuad Thaufeeq was re-appointed for that post after Nasheed’s party won the 2018 

elections, See Areeba, ‘Fuad Thaufeeq Appointed as President of the Elections Commission’ The Times of Addu 

(Addu, 16 September 2021) <www.timesofaddu.com/2021/09/16/fuad-thaufeeq-appointed-as-president-of-the-

elections-commission/> accessed 19 October 2021; During Yameen’s Presidency, he appointed Ahmed Shareef, 

a close ally of him who campaigned for Yameen and filled various political posts. See Maldives Independent, 

‘Shareef Made New Elections Commission Chief’ Maldives Independent (Male’, 6 March 2018) 

<www.maldivesindependent.com/politics/parliament-approves-shareef-to-elections-commission-136251> 

accessed 9 April 2021.  

 
320 Audit Act 2007, s 3.   

 
321 Audit Act 2007 s 2 as amended by the Amendment Number 30/2014. 

 
322 Article 215 of the Constitution of Maldives 2008.  

 
323 Article 218(a) of the Constitution of Maldives 2008. 

 
324 Article 218(b) of the Constitution of Maldives 2008.  

 
325 The first Auditor General was Ibrahim Naeem. He was dismissed by the Parliament after it was found that he 

had misused state funds. See Ahmed Nazeer, ‘Parliament Votes to Dismiss Auditor General 43-28 in Favour’ 

Minivan News (Male’, 29 March 2010) <www.minivannewsarchive.com/politics/parliament-votes-to-dismiss-

auditor-general-43-28-in-favour-5273> accessed 3 April 2021; Naeem’s successor, Auditor General Niyaz 

Ibrahim conducted his unbiased and revealed corruption within the state, including a special audit report on the 

MMPRC scandal in which the President and Vice President, and many high profile politicians were involved. 

However, he was dismissed by the Parliament. See Ahmed Naish, ‘Audit Reports Released in First Quarter 

Revealed Illegal Expenditure Worth MVR2.2 Billion’ Minivan News (Male’, 30 April 2014) 

<www.minivannewsarchive.com/politics/audit-reports-released-in-first-quarter-revealed-illegal-expenditure-

worth-mvr2-2-billion-83800> accessed 3 May 2021; Ahmed Naish, ‘Adeeb Denies Corruption Allegations as 

MDP Calls for Prosecution’ Minivan News (Male’, 1 November 2014) 
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report found that he was a beneficiary of the MMPRC Corruption case - the biggest corruption 

scandal in the Maldives.326  

Prosecutor General 

The Prosecutor General is the Chief Prosecutor, and her appointment procedure is similar to 

the Auditor General: the prospective candidates should apply to the President’s Office. 

Parliament can approve a Prosecutor General from the candidates the President nominates327 

by the majority of the total membership of the parliament.328 The term of the Prosecutor 

General is five years, which can be extended for an additional five more years.329 Parliament 

can remove the Prosecutor General before the end of his term for incompetence, misconduct, 

or incapacity.330 Same as appointment, it requires the majority of the total membership of the 

parliament to remove the Prosecutor General.331  

The position of the Prosecutor General is one of the most politicised posts in the state. 

Since its formation 13 years ago, the post has been filled by four people – all of whom were 

close allies of the political parties with a parliamentary majority and the executive when the 

executive is in control of parliament.332  

                                                           
 

<www.minivannewsarchive.com/politics/adeeb-denies-corruption-allegations-as-mdp-calls-for-prosecution-

90734> accessed 4 December 2021; Minivan News, ‘Majlis Passes Amendment Allowing President to Reappoint 

Auditor General’ Minivan News (Male’, 29 October 2014) <www.minivannewsarchive.com/politics/parliament-

approves-amendment-for-president-to-reappoint-auditor-general-90674> accessed 4 November 2021; Following 

Niyaz Ibrahim’s removal during President Yameen’s presidency, the Parliament appointed Hassan Ziyath the 

brother of an official implicated in MMPRC corruption. See Zaheena Rasheed, ‘Brother of Official Implicated in 

MMPRC Corruption Scandal Nominated for Auditor General’ Minivan News (Male’, 13 November 2014) 

<www.minivannewsarchive.com/politics/brother-of-official-implicated-in-mmprc-corruption-scandal-

nominated-for-auditor-general-91009> accessed 16 December 2021; After President Yameen’s presidential term 

ended and a new government was formed, the Parliament investigated the MMPRC case and named Ziyath as a 

beneficiary of the illegally obtained funds. He resigned following the publication of the parliamentary report. See 

Sun Online, ‘Auditor General Ziyath Resigns’ Sun Online (Male’, 12 May 2021) <www.en.sun.mv/66677> 

accessed 15 June 2021. 

 
326 Shahudha Mohamed, ‘Presidential Commission Marks Total Loss of MMPRC Graft at MVR 4 Billion’ The 

Edition (Male’, 23 July 2020) <www.edition.mv/news/18088> accessed 25 August 2021.  

 
327 Prosecutor General’s Act 2008, s 3.  

 
328 Article 221 of the Constitution of Maldives 2008.  

 
329 Article 225 of the Constitution of Maldives 2008.  

 
330 Article 228(a) of the Constitution of Maldives 2008.  

 
331 Article 228(b) of the Constitution of Maldives 2008.  
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Statutory Institutions 

There are a few statutory institutions in addition to these institutions that play a similar role to 

them. These include the Maldives Monetary Authority, the Financial Intelligence Unit, the 

Maldives Inland Revenue Authority, the Police Integrity Commission, the National Integrity 

Commission, and the Maldives National University.  

The Maldives Monetary Authority is not independent of the executive as the executive 

appoints the Governor.333 As a result, the Authority has been unable to take action against high-

profile corruption and money laundering cases.334 While the Governor is under the President’s 

                                                           
 

332 A research conducted by the Transparency Maldives found that the appointments for the Prosecutor General 

was purely political and had no merit-based selection procedure. See Transparency Maldives (n 273) 30; A quick 

background check of the people appointed as Prosecutor General during over the 13 years it has so far been in 

existence reveals their close relationship with the politicians and their loyalty. The first Prosecutor General was 

Ahmed Muizz, appointed during the Presidency of Nasheed by a Parliament under the control of Nasheed’s long-

term political opponent former President Maumoon Abdul Gayoom. Muizz is the brother of Nasheed’s Attorney 

General Abdulla Muizz. Ahmed Muizz had, however, remained loyal to Gayoom (for example, he represented 

Gayoom’s party in a highly political case). After his resignation as Prosecutor General, President Yameen 

appointed him as a member of Family Protection Authority, a political post answerable to the Executive. See 

Avas, ‘Charges Devoid of Substance, Questions over Appeal: Maumoon’ Avas (Male’, 20 October 2016) 

<www.avas.mv/en/24424> accessed 23 November 2021; Sun Online, ‘President Appoints Former PG Muizzu to 

Family Protection Authority Board’ Sun Online (Male’, 19 December 2013) <www.en.sun.mv/18649> accessed 

22 January 2021; The next Prosecutor General was Muhuthaz Muhusin was a loyalist to former President Abdulla 

Yameen. There was competition between Gayoom’s nephew Maumoon Hameed and Muhusin, however, 

President Yameen wanted someone who would be loyal to him instead of Gayoom. See Ahmed Naish, ‘PPM MPs 

to Vote Muhthaz for PG in Defiance of Party Leader’s Appeal’ Minivan News (Male’, 19 July 2014) 

<www.minivannewsarchive.com/politics/ppm-mps-to-vote-muhthaz-for-pg-in-defiance-of-party-leaders- 

appeal-88587> accessed 22 August 2021;  Zaheena Rasheed, ‘PPM Dismisses Rumors Gayoom May Leave Party’ 

Minivan News (Male’, 19 November 2014) <www.minivannewsarchive.com/politics/ppm-dismisses-rumors-

maumoon-may-leave-party-91151> accessed 22 December 2021; President appointed Aishath Bisham as the 

Prosecutor General after Muhusin was arrested for terrorism. Prior to her appointment as Prosecutor General, she 

was the Legal Affairs Secretary of President Yameen, a State Minister level political post. See Maldives 

Independent, ‘President’s Legal Affairs Secretary Appointed As New Prosecutor General’ Maldives Independent 

(Male’, 23 November 2015) <www.maldivesindependent.com/politics/presidents-legal-affairs-secretary-

appointed-as-new-prosecutor-general-120069> accessed 26 December 2021; Yameen’s term as President ended 

in 2018 and Maldivian Democratic Party came to power in September 2018. The new government appointed 

Hussain Shameem the as the new Prosecutor General. Shameem is the brother of Maldivian Democratic Party 

former MP and International Spokesperson Hamidh Abdul Ghafoor (who is currently a member of the Police 

Board) and the former husband of Shahinda Ismail (Former President of the Police Integrity Commission, and 

sister of Maldivian Democratic Party’s founding members Ibrahim Ismail and of current Economic Minister 

Ismail Fayyaz). He was also the lawyer of high profile politicians such as former President Gayoom, Jumhoory 

Party Leader and MP Gasim Ibrahim, Former MP Faris Maumoon, and Former Vice President Ahmed Adheeb. 

See Sun Online, ‘Shahinda Resigns from PIC’ Sun Online (Male’, 8 October 2012) <www.en.sun.mv/6356> 

accessed 11 November 2021; Mariyam Malsa, ‘Parliament Approves Shameem's Appointment As PG’ The 

Edition (Male’, 7 December 2019) <www.edition.mv/news/13824> accessed 10 January 2021. 

 
333 First Amendment to the Maldives Monetary Act 1981, s 6 (Amended under Act Number 2/2007). Note: the 

Governor is appointed with the approval of the Parliament.  

 
334 A good example is the case of former Governor Azeema Adam who refused to investigate suspicious transitions 

related to top government officials under the administration of former President Abdulla Yameen. Testifying in 

the Parliament Inquiry into the money laundering case involving the Maldives President and top government 
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control, she has the power to appoint members of the Financial Intelligence Unit,335 the central 

institution for “receiving, analysing and disseminating information concerning money 

laundering activities, terrorism financing activities and proceeds of crime.”336 The Financial 

Intelligence Unit has been unable to function independently as it is under the control of 

someone under the influence of the President.337  

Another crucial institution formed under a statute was the Police Integrity Commission, 

established under the Police Act 2008338 to investigate abuse of police powers.339 The President 

had the powers to appoint members of the Commission with the approval of parliament.340 But 

he could remove Commission members without parliamentary approval.341 As a result, 

members of the Commission remained under the influence of the executive. Most members of 

the Commission were loyalists of the then-President Mohamed Nasheed.342 Even after his 

resignation, the Commission was seen as an ineffective institution.343 In 2015, Yameen’s 

government passed the National Integrity Commission Act 2015344 and replaced the Police 

                                                           
 

officials, the head of the Financial Intelligence Unit told the MPs that he raised the issue with the Governor who 

refused to take any action. She refused these allegations later. See Fathimath Shaahunaaz, ‘Ordered Investigations 

Into Suspicious Monetary Transactions: MMA Ex-Governor’ The Edition (Male’, 16 February 2019) 

<www.edition.mv/news/9212> accessed 19 March 2021.  

 
335 Prevention of Money Laundering and Financing of Terrorism Act 2014, s 27(b).  

 
336 Maldives Monetary Authority, ‘Financial Intelligence Unit’ (Maldives Monetary Authority)  

<www.mma.gov.mv/#/fiu> accessed 11 December 2021. 

 
337 Mariyam Malsa, ‘Former FIU Head Athif Requests Confessional Agreement’ The Edition (Male’, 23 

September 2020) <www.edition.mv/news/19310> accessed 26 October 2021. 

 
338 Act Number 5/2008. Note: this Act has now been replaced by the Maldives Police Services Act 2020. 

 
339 Police Act 2008, s 19.    

 
340 Police Act 2008, s 22.  

 
341 Police Act 2008, s 32.   

 
342 For example, the President of the Commission was Shahinda Ismail, the sister of Nasheed’s party’s first 

President, and the former wife of Nasheed’s Prosecutor General Hussain Shameem.  

 
343 Public criticism towards the Police Integrity Commission came after it failed on various occasions to 

investigate police misconduct and abuse of powers. For example, see the case of Abdulla Gasim Ibrahim at 

Mariyath Mohamed, ‘No Official Response from PIC Over Bystander’s Death, Authorities “Elusive and Slow”, 

Says Widow’ Minivan News (Male’, 3 December 2012) <www.minivannewsarchive.com/politics/no-response-

from-pic-over-bystanders-death-authorities-elusive-and-slow-says-widow-48331> accessed 5 January 2021.  

 
344 Act Number 27/2015. 
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Integrity Commission.345 Under the Act, the Commission members were appointed by the 

President with the approval of parliament.346 Nonetheless, the President was given the power 

to dismiss members of the Commission without the approval of parliament.347 This resulted in 

the same ineffective outcome similar to that of the Police Integrity Commission.  

The Maldives Inland Revenue Authority (MIRA)’s head, the Commissioner General, is a 

powerful position that the President can appoint and dismiss with parliamentary approval.348 

The Maldives' governments have used the Maldives' tax regiment as a weapon to control 

influential business owners and politicians.349 Similarly, The Maldives National University is 

also compromised because of the executive’s influence on the university exerted through the 

executive-appointed members in the University’s Council.350 

State-Owned Enterprises  

The executive has effective control over the appointment of Board members for government 

corporations and companies in which the government holds majority shares (also called State-

Owned Enterprises).351 In 2013, parliament passed the Privatisation and Corporatisation Act.352 

                                                           
 

345 National Integrity Commission Act 2015, s 62(c) states that “after this Act comes into force, the Police Integrity 

Commission created under Police Act 2008 and Customs Integrity Commission created under Maldivian Customs 

Act 2011 shall be dissolved.” 

 
346 National Integrity Commission Act 2015, s 11.  

 
347 National Integrity Commission Act 2015, s 22 states that “the President of the Maldives has the authority to 

remove any member of the Commission under the following circumstances: (a) If the member is declared 

insolvent by a court of law; (b) Where a member fails to satisfy a prerequisite of membership stipulated under this 

Act; (c) If the member is found guilty of a criminal offence.” 

 
348 Tax Administration Act 2010, s 8.  

 
349 See for example, Ismail Humaam Hamid, ‘Tax Authority Removes Freeze on Villa Group Accounts’ Minivan 

News (Male’, 5 July 2015) <www.minivannewsarchive.com/politics/tax-authority-removes-freeze-on-villa-

group-accounts-100532> accessed 7 August 2021. 

 
350 The Education Ministry can appoint eight members of the Maldives National University Council under the 

Maldives National University Act 2011 (3/2011) as amended by 19/2015 and 7/2019. See Ismail Humaan Hamid, 

‘Opposition Concerned at “Interference” with Educational Institutions’ Minivan News (Male’, 11 February 2015) 

<www.minivannewsarchive.com/politics/opposition-concerned-at-interference-with-educational-institutions-

92711> accessed 13 March 2021; See also Ali Faaiq, ‘Dr Iyaz Suspended Over Social Media Posts’ The Times of 

Addu (Addu, 5 March 2021) <www.timesofaddu.com/2021/03/05/dr-iyaz-suspended-over-social-media-posts/> 

accessed 7 April 2021.  

 
351 As of 2021, there are 32 State Owned Enterprises according to the Ministry of Finance. For a list of these 

companies see the Finance Ministry’s Official Website at <www.finance.gov.mv/public-finance/public-

enterprises/board-of-directors-of-state-owned-enterprises> accessed 1 January 2022. 

 
352 Act Number (3/2013). 
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It formed a Privatisation and Corporatisation Board to appoint and dismiss Board members of 

State-Owned Enterprises.353 However, the President is in control of the Privatisation and 

Corporatisation Board as the President can remove members of the Board at any time.354 It may 

seem unrelated to mention the State-Owned Enterprises and the appointment and dismissal of 

their Board members. However, these companies employ a large number of Maldivians. The 

board members of these companies are usually family members, relatives, and close friends of 

the executive.355 This allows the executive to influence the employment opportunities of the 

people.356 Secondly, these companies are hubs of corruption as they are responsible for 

awarding profitable government projects, which are usually awarded to companies secretly 

shared by influential politicians such as parliamentarians.357  

                                                           
 

353 Privatisation and Corporatisation Act 2013, s 3 formed a Board of seven members called the Privatisation and 

Corporatisation appointed by the President with the approval of the Parliament.  

 
354 Privatisation and Corporatisation Act 2013, s 7(d) stipulates that members of the Board loses their position if 

the President decides that they cannot carry out their duties.  

 
355 In an interview to the press, the former Auditor General Niyaz Ibrahim said that the Board Members of the 

State Owned Enterprises were mainly political affiliates. See Mariyath Mohamed, ‘“Poor Financial Record 

Keeping” Poses Challenges to Audit State Enterprises: AG' Minivan News (Male’, 22 December 2013) 

<www.minivannewsarchive.com/politics/poor-financial-record-keeping-poses-challenges-to-audit-state-

enterprises-ag-73840> accessed 24 January 2021. 

 
356 It is beyond the scope of this research to do a comprehensive study of nepotism and cronyism in the State 

Owned Enterprises. But for a brief assessment, one factor that reveals cronyism in the State Owned Enterprises is 

the fact that their Managing Directors and Board Members change as soon as the government changed. See for 

example, the Maldives Water and Sewerage Company (MWSC) that made MVR281 million as profit in 2020 

according to Maldives Financial Review. See State-Owned Enterprises, (Maldives Financial Review) 

<www.mfr.mv/insights/state-owned-enterprises> accessed 15 April 2021; MWSC is one of the biggest State 

Owned Enterprises and its Managing Director always change with the government. See Sun Online, ‘President 

Nominates Ibrahim Fazul as Managing Director of MWSC’ Sun Online (Male’, 18 January 2015) 

<www.en.sun.mv/27190> accessed 20 February 2021; Zunana Zalif, ‘PCB Appoints Board Members to Four 

Companies’ Raajje TV (Male’, 6 February 2019) <www.raajje.mv/49908> accessed 8 March 2021; For further 

evidence of cronyism and nepotism in State Owned Enterprises see Shahudha Mohamed, ‘Govt appoints former 

Cabinet Secretary as MD for Maldives State Shipping’ The Edition (Male’, 5 April 2020) 

<www.edition.mv/mwsc/15946> accessed 7 May 2021. 

 
357 It is common knowledge in the Maldives that government projects are awarded to influential politicians and 

their family members through State Owned Enterprises. For example see Ahmed Naish, ‘ACC Forwards Cases 

Against Senior Officials of Thilafushi Corporation for Prosecution’ Minivan News (Male’, 26 October 2011) 

<www.minivannewsarchive.com/politics/acc-forwards-cases-against-senior-officials-of-thilafushi-corporation-

for-prosecution-27509> accessed 28 November 2021; Shafaa Hameed, ‘JP Spokesperson ‘Unlawfully Leased’ 

Island to Ex-minister’ Minivan News (Male, 15 June 2015) <www.minivannewsarchive.com/politics/jp-

spokesperson-unlawfully-leased-island-to-ex-minister-99767> accessed 17 July 2021; Ahmed Naish, ‘Transport 

Ministry Denies ACC Findings Over Dhoogas Guest House’ Minivan News (Male’, 9 June 2010) 

<www.minivannewsarchive.com/politics/transport-ministry-denies-acc-findings-over-dhoogas-guest-house-

8004/comment-page-1> accessed 11 July 2021; Maldives Independent, ‘Anti-Corruption Watchdog Warns 

Against No-Bid Contracts’ Maldives Independent (Male’, 9 December 2019) 
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These companies employ wealthy, influential politicians and their family members, and the 

salaries of the managing directors of these companies are kept confidential.358 However, leaked 

information shows that they earn up to £4569.92 per month359 without tax, while the average 

salary of a civil servant in the Maldives is £298.360 Presidential control of these companies 

allows the executive to suppress a large portion of the society through restrictive measures 

imposed on the people working for these companies.361 Furthermore, the control of these 

companies also facilitates corruption in awarding bids for government-funded projects by 

providing insider information to prospective parties that are owned by loyalists and family 

members of senior government officials or influential MPs. 

Legislature 

Structure of the Legislature 

The Maldives has a unicameral parliament officially called the People’s Majlis,362 and MPs are 

elected every five years for a term of five years. There are no term limits.363 Currently, there 

are 87 members in parliament representing 21 administrative divisions.364 The most recent 

parliamentary election took place in 2019, and the Maldivian Democratic Party (MDP) won a 

                                                           
 

<www.maldivesindependent.com/politics/anti-corruption-watchdog-warns-against-no-bid-contracts-149643> 

accessed 11 January 2021.  

 
358 See Transparency Maldives, ‘Transparency Maldives calls on State-Owned Enterprises to End the Refusal to 

Disclose Information and Preventing the Right to Access Information’ (Transparency Maldives, 28 September 

2021) <www.transparency.mv/v16/2021/09/press-statement-transparency-maldives-calls-on-state-owned-

enterprises-to-end-the-refusal-to-disclose-information-and-preventing-the-right-to-access-information/> 

accessed 30 October 2021.  

 
359 Idhuham Naeem, ‘STELCO Ge Sitee Eh Majileehun Leak Ve Goi Hoadhai Dheyn  Edhijje’ (STELCO 

Requests Inquiry Into the Leak of Letter Sent to Parliament) Mihaaru (Male’, 18 May 2020) 

<www.mihaaru.com/business/74354> accessed 20 June 2021. 
360 See Public Service Media, ‘Basic Salary of 22,378 Civil Servants Below USD 415’ Public Service Media 

(Male’, 17 June 2020) <www.psmnews.mv/en/70065> accessed 19 July 2021. 

 
361 See for example, Shafaa Hameed, ‘State Companies Accused of Dismissing, Suspending Opposition 

Supporters’ Minivan News (Male’, 15 March 2015) <www.minivannewsarchive.com/politics/state-companies-

accused-of-dismissing-suspending-opposition-supporters-93834#sthash.T0dWGahN.dpbs> accessed 17 April 

2021; Maldives Independent, ‘Staff at State-Owned Companies Sign for Ruling Party’ Maldives Independent 

(Male’, 24 January 2016) <www.maldivesindependent.com/politics/staff-at-state-owned-companies-sign-for-

ruling-party-121665> accessed 26 February 2021. 

 
362 People’s Majlis.  

 
363 Article 79 of the Constitution of Maldives 2008.  

 
364 See the Parliament’s Official Website for a list of administrative divisions <www.majlis.gov.mv/en/19-

parliament/members> accessed 19 February 2021.  
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supermajority in the current parliament.365 The Speaker of the current parliament is Mohamed 

Nasheed,366 and the Deputy Speaker is his cousin Eva Abdulla.367  

Most of the parliament members are from seven different political parties368 except for a 

handful of independent MPs.369 Although the Constitution does not recognise political parties, 

the Standing Orders of parliament recognise them to some extent. As such, parliament has a 

Majority Leader and a Minority Leader370 responsible for ensuring the MPs representing their 

party follow the party policies.371 Nonetheless, since the Constitution is silent on the role of 

political parties in parliament, there are no real consequences for not following party policies.  

A large portion of parliament’s work is carried out in Parliamentary Committee meetings. 

There are two types of Parliamentary Committees: Temporary Committees (otherwise called 

Select Committees) and Permanent Committees (or Standing Committees).372 At the time of 

writing, there are 17 Permanent Committees in parliament and 22 Temporary Committees. 373 

The Committee most relevant to this study is the Government Oversight Committee. The ruling 

MDP dominates these committees because of its large majority.374  

                                                           
 

 
365 The results of the Parliamentary Elections 2019 showed that MDP won 65 seats, Jumhoory Party 5 seats, 

Maldives Development Alliance 2 seats, Progressive Party Maldives 5 seats, People’s National Congress 3 seats, 

and 7 seats were occupied by independent MPs. The Commonwealth, ‘Reports of the Commonwealth Observer 

Group: Maldives Parliamentary Elections’ (The Commonwealth, 2019) 34 

<www.thecommonwealth.org/sites/default/files/inline/MaldivesFinalReport_13-06-19.pdf> accessed 19 June 

2021.  

 
366 Leader of Maldivian Democratic Party and former President from 2008-2012. See <www.majlis.gov.mv/en/19-

parliament/speaker> accessed 19 June 2021. 

 
367 See Maldives Financial Review, ‘Pledges: Signed, Sealed, Undelivered’ Maldives Financial Review (Male’, 

19 May 2021) <www.mfr.mv/policy/pledges-signed-sealed-undelivered> accessed 21 June 2021.  

 
368 These parties are the Maldivian Democratic Party (MDP), the Jumhoory Party (JP), the Progressive Party of 

Maldives (MDP), the People’s National Congress (PNC), the Adhaalath Party (AP), the Maldives Development 

Alliance (MDA), and the Maldives National Party (MNP).  

 
369 There are just five independent MPs as of November 2021. 

 
370 Standing Order of the 19th Majlis (Year not mentioned), s 37. 

 
371 Standing Order of the 19th Majlis (Year not mentioned), s 36. 

 
372 Standing Order of the 19th Majlis (Year not mentioned), s 105. 

 
373 For a list see Parliament’s official website <www.majlis.gov.mv/en/19-parliament/committees> accessed 21 

June 2021.   

 



65 
 

Roles and Functions 

The Constitution of 2008 identifies six primary functions of parliament. Those are 

constitutional amendment,375 law-making,376 oversight of government377 and independent 

institutions,378 approval of the annual budget,379 and holding referendums regarding matters of 

public importance.380 The following subsections will analyse the parliamentary powers of 

constitutional amendment, law-making, and parliamentary oversight of the government.   

Law Enactment 

Ordinary Legislation 

One of the primary functions of any parliament is law-making. In the Maldives, the 

parliamentary legislations are lower in the ranking than the Constitution,381 as the Maldives 

2008 Constitution endorses the Supremacy of the Constitution instead of parliamentary 

supremacy.382 Therefore, the parliamentarians are bound by the Constitution when enacting 

legislation. Under Article16, the Constitution imposes further restraints on parliamentary 

powers when passing laws that limit constitutional rights.383 The Constitution also prohibits 

passing laws that are inconsistent with Islam.384  

                                                           
 

374 The Independent Institutions Committee has total 12 members of which nine are MDP), the Government 

Oversight Committee has 12 members of which eight are MDP members, the Judiciary Committee has 11 

members of which 8 are MDP, and the Security Services Committee has 15 members of which 9 are MDP 

members.  

 
375 Article 70(b)(1) of the Constitution of Maldives 2008. 

 
376 Article 70(b)(2) of the Constitution of Maldives 2008. 

 
377 Article 70(b)(3) of the Constitution of Maldives 2008. 

 
378 Article 70(b)(5) of the Constitution of Maldives 2008. 

 
379 Article 70(b)(4) of the Constitution of Maldives 2008. 

 
380 Article 70(b)(6) of the Constitution of Maldives 2008. 

 
381 For a discussion of Constitutional Supremacy see Jutta Limbach, ‘The Concept of the Supremacy of the 

Constitution’ (2001) 64(1) The Modern Law Review 1. 

 
382 Article 268 of the Constitution of Maldives 2008 states that “all laws of the Maldives must be enacted in 

accordance with this Constitution. Any law or part of any law inconsistent with this Constitution is, to the extent 

of its inconsistency, void and of no force and effect. The obligations imposed by this Constitution must be fulfilled. 

Any conduct contrary to this Constitution shall be invalid.” 

 
383 See the chapter on human rights in the Maldives.  

 
384 Article 70(c) of Constitution of Maldives 2008 reads that “the People's Majlis shall not pass any law that 

contravenes any tenet of Islam.” 
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Because there are constitutional limitations on parliamentary law-making powers, the 

Supreme Court and the High Court of the Maldives can review parliamentary legislations to 

determine their conformity with the Constitution.385 However, as this chapter will explain later, 

most of the cases concerning judicial review go to the Supreme Court.   

Constitutional Amendment 

The formal constitutional amendment rules are vital to democracy and help ensure that the 

amendments occur through peaceful and legal means.386 In countries with a codified 

Constitution, it “acts as the gatekeeper” of the constitutional text.387 Only four per cent of the 

codified Constitutions in the world do not have formal amendment rules.388 Scholars have 

argued that the constitutional amendment rules are the most important part of a Constitution to 

emphasise the significance of amendment rules.389 They argue that formal amendment rules 

are imperative because they allow the Constitution to adapt over time to reflect changes after 

the Constitution’s formation, provide a peaceful way to amend the Constitution without 

violence, and allow the corrections of imperfectness and flaws that come to light.390 However, 

to ensure the stability and certainty of the constitutional order, the formal amendment process 

should not be overly flexible.391 To ensure that the amendment process is not overly flexible, 

                                                           
 

385 Article 143 of the Constitution of Maldives 2008 states “the Supreme Court and the High Court shall have 

jurisdiction to enquire into and rule on the constitutional validity of any statute or part thereof enacted by the 

People's Majlis; (b) In any matter before them, all courts have jurisdiction to determine matters concerning the 

interpretation and application of any provision of the Constitution, and this shall not be deemed contrary to article 

(a). Judicial review of parliamentary legislations will be further discussed in Part 3 of this chapter.  

 
386 Rosalind Dixon and Richard Holden, Constitutional Amendment Rules: The Denominator Problem, in Tom 

Ginsburg, Comparative Constitutional Design (Cambridge University Press, 2012). 

 
387 Richard Albert, Xenophon Contiades and Alkmene Fotiadou, The Foundations and Traditions of 

Constitutional Amendment (Hart Publishing 2017). 

 
388 Francesco Giovannoni, ‘Amendment Rules in Constitutions’ (2003) 115 Springer 37.   

 
389 See for example Richard Albert, Constitutional Amendments: Making, Breaking, and Changing Constitutions 

(Oxford University Press 2019); Richard Albert, ‘Amending Constitutional Amendment Rules’ (2015) 13(3) 

International Journal of Constitutional Law 655; Richard Albert, ‘The Structure of Constitutional Amendment 

Rules’ (2014) Wake Forest Law Review 49.   

 
390 Yaniv Roznai, Unconstitutional Constitutional Amendments: The Limits of Amendment Powers (Oxford 

University Press 2017). 

 
391 ibid. 
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Constitutions incorporate procedural hurdles,392 such as absolute entrenchment, a 

supermajority requirement, higher quorum, delays, state ratification, and referendums.393  

Compared to the aforementioned procedural hurdles, the formal amendment rules in 

the Maldives are relatively simple. First, there is no eternally entrenched clause in the 

Constitution, and therefore the first procedural hurdle of absolute entrenchment is non-existent 

in the Maldives Constitution.394 The next hurdle is a higher quorum requirement, either to 

initiate the amendment procedure or to deliberate. In the Maldives, a single parliamentarian 

can propose an amendment to the Constitution, and there is no requirement for a higher quorum 

to initiate the amendment process.395 The third hurdle is a supermajority requirement. The 

Maldives 2008 Constitution requires a three-fourth majority to pass any constitutional 

amendment.  Thus, the Maldives Constitution endorses the supermajority requirement.396  

The procedural hurdle of ‘delaying’ requires keeping the amendment without 

implementation for the subsequent parliament to pass without any changes. There is no such 

requirement under the Constitution of the Maldives. However, the President must ratify the 

amendment before it can come into force, and if the President refuses, the matter should be 

decided by public referendum.397 Finalising amendments through referendums is a procedural 

hurdle. However, in the Maldives, only four types of amendments require confirmation through 

referendums: any amendments to Chapter Two,398 the term of office of the President, the term 

of parliament, and amendments the President refuses to ratify.399  

                                                           
 

392 For a comparative study of different procedural requirements for formal amendments across jurisdictions see 

Albert (n 389).  

 
393 See Jon Elster, Ulysses Unbound: Studies in Rationality, Precommitment, and Constrains (Cambridge 

University Press 2000) 101. 

 
394 For eternity clauses see Andrew Friedman, ‘Dead Hand Constitutionalism: Honduras and the Danger of 

Eternity Clauses in New Democracies’ (2011) 4 Mexican Law Review 77. 

 
395 Standing Order of the 19th Majlis (Year not mentioned), s 104. 

 
396 Article 261 of the Constitution of Maldives 2008 “the Constitution may be amended by a Bill passed by a three 

quarters majority of the total membership of the People's Majlis.” 

 
397 Article 264(b) of the Constitution of Maldives 2008 “If the President does not assent to the Bill amending the 

Constitution passed by the People's Majlis and so informs the People's Majlis, the People's Majlis may within a 

period determined by the People's Majlis call for a public referendum to vote on the adoption or rejection of the 

Bill.” 

 
398 Chapter 2 contains fundamental rights and freedoms.  
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In short, formal amendment rules in the Maldives are easy when measured against the 

procedural hurdles above mentioned. The procedural hurdles in the Maldives Constitution of 

2008 are the supermajority requirement and state ratification requirement. Therefore, out of the 

six hurdles discussed, the Maldives has only two incorporated in the Constitution.  

Parliamentary Oversight of the Government 

The Maldives parliament is mandated to check the executive and hold it accountable.400 As part 

of the accountability functions, MPs can dismiss the President401 and cabinet ministers from 

office.402 This section will briefly describe the parliamentary powers over the executive and 

the procedure of removing the President and cabinet minister. The procedures and the threshold 

for removing the cabinet ministers and the President are different. In order to remove a cabinet 

minister, MPs must initiate a motion of no-confidence against the minister with the support of 

at least 10 MPs. The no-confidence motion requires the approval of the majority of the total 

membership of the parliament to remove the minister from office.403 As this chapter will 

demonstrate, the parliamentary powers to remove the President and ministers from office have 

been problematic in practice. This is because the Maldives is not a parliamentary regime and 

the governments that do not win a parliamentary majority struggle to maintain their ministers 

in office.404  

Parliament can remove the President only on one of the three grounds specified in the 

Constitution, and a higher threshold is required to initiate the removal process. According to 

the Constitution of Maldives 2008, parliament can pass a resolution to remove the President: 

a) for the direct violation of a tenet of Islam, the Constitution or law,405 b) on the ground of 

                                                           
 

399 Article 262 of the Constitution of Maldives 2008 “b. Despite the provisions of article (a) above, the President 

shall give written assent to any amendments made by the People's Majlis to the following provisions of this 

Constitution only after a public referendum decides so by a majority of the votes cast. 1. Any of the provisions 

contained in Chapter II (The Maldivian Charter of Rights and Freedoms) of this Constitution; 2. Article 79(a) 

(Term of Majlis); 3. Article 107 (Term of office), and Article 108 (Presidential election).” 

 
400 Article 70(b)(3) of the Constitution of Maldives 2008 states that the powers of the Parliament include the 

“supervision of the exercise of Executive authority and ensuring the Executive authority is accountable for the 

exercise of its powers, and taking the steps required for ensuring the same.” 

 
401 Article 100 of the Constitution of Maldives 2008. 

 
402 Article 101 of the Constitution of Maldives 2008.  

 
403 Article 101(c) of the Constitution of Maldives 2008. 

 
404 See the succeeding parts of this chapter. 
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serious misconduct,406 and c) for his inability to perform the responsibilities of the President.407 

The resolution to remove the President requires the support of at least one-third of 

parliament.408 The resolution can be passed with a two-thirds majority of parliament.409  

Furthermore, parliament shares with the President the power of appointing cabinet 

ministers. As mentioned in Part 1 of this chapter, the President makes the cabinet appointments. 

However, after the appointment, the ministers require parliamentary approval within seven 

days410 once they are appointed.411 The Constitution is silent on the consequences if the 

President fails to obtain parliamentary approval. Without a parliamentary majority, it is 

possible that the President would not get approval for some ministers – especially during 

periods of conflict between parliament and the executive.412 The Supreme Court of the 

Maldives filled this constitutional void in Ali Waheed and Jumhoory Party vs Attorney 

General.413 It ruled that the cabinet minister that does not get parliamentary approval cannot 

remain in their posts.414 

 

                                                           
 

405 Article 100(a)(1) of the Constitution of Maldives 2008. 

 
406 Article 100(a)(2) of the Constitution of Maldives 2008. 

 
407 Article 101(a)(3) of the Constitution of Maldives 2008. 

 
408 Article 100(b) of the Constitution of Maldives 2008. The resolution should be submitted with the signature of 

at least one-thirds of the Parliament according to the Standing Order of the 19th Majlis (Year not mentioned), s 

202(b).  

 
409 Article 100(e) of the Constitution of Maldives 2008.  

 
410 Article 129(d) of the Constitution of Maldives 2008 states that “the President shall submit to the People's 

Majlis, within seven days of making appointments to the Cabinet the names of the appointees to the Cabinet for 

approval of the People's Majlis.” 

 
411 Article 129(c) of the Constitution of Maldives 2008 “…The President must receive the approval of the 

People's Majlis for all appointments to the Cabinet.” 

 
412 This has happened during the administration of President Mohamed Nasheed. See Ahmed Naish, ‘Parliament 

Only Approves 5 Out of 12 Ministerial Appointees’ Minivan News (Male’, 22 November 2010) 

<www.minivannewsarchive.com/politics/parliament-only-approves-5-out-of-12-ministerial-appointees-13530> 

accessed 24 December 2021. 

 
413 2010/SC-C/25, 2010/SC-C/26. 

 
414 The Supreme Court Judgment was reached with one dissenting Judgement of Justice Muthasim Adnan. Justice 

Adnan was appointed Chief Justice of Maldives after Nasheed’s Maldivian Democratic Party (MDP) came into 

power in 2018.  
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Judiciary 

Introduction 

The last subject of discussion in this chapter is the judiciary of the Maldives. In a democracy, 

an independent judiciary must exist,415 and it is an inherent element of the doctrine of separation 

of powers.416 This is because today judiciaries worldwide are getting more and more potent 

because Constitutions are arming courts with the powers of judicial review.417 Newer 

democracies have discarded the idea of parliamentary sovereignty and assigned judicial review 

powers to the courts.418 However, the Judiciary can only enforce the Constitution and statutes 

if the judges cannot be penalised for doing so - for otherwise, they would surrender to the will 

of those in power.419 Judges also cannot restrain the government’s abuse of powers to prevent 

tyranny and restriction of liberties unless they can perform their duties without interference.420  

The judiciary would be unable to function independently if other branches of the state could 

influence the judges. Influence may happen through the appointment process, budgetary 

constraints, and through disciplinary proceedings.421 Therefore, the concentration of powers 

and judicial independence cannot co-exist, and without an independent judiciary, the rule of 

law and protection of rights cannot be assured; and without judicial accountability, there can 

be no legitimate judicial review.422  

                                                           
 

415 Elizabeth M. Salzberger and Paul Fenn, ‘Judicial Independence: Some Evidence from the English Court of 

Appeal’ (1999) 42(2) The Journal of Law and Economics 831.  

 
416 ibid. 

 
417 Mark Elliott, The Constitutional Foundations of Judicial Review (Hart Publishing 2001); Erin F. Delaney and 

Rosalind Dixon, Introduction in Erin F. Delany and Rosalind Dixon, Comparative Judicial Review (Edward Elgar 

Publishing 2018); Tom Ginsburg, Judicial Review in New Democracies: Constitutional Courts in Asian Cases 

(Cambridge University Press  2003; See also Gretchen Helmke and Frances Rosenbluth, ‘Regimes and the Rule 

of Law: Judicial Independence in Comparative Perspective’ (2009) 12 Annual Review of Political Science 345.  

 
418 Ginsburg (n 417). 

 
419 F. Andres Hanssen, ‘Is There A Politically Optimal Level of Judicial Independence?’ (2004) 94(3) The 

American Economic Review 712. 

 
420 Irving R. Kaufman, ‘The Essence of Judicial Independence’ (1980) 80(4) Columbia Law Review 671.  

 
421 James E. Moliterno and others, ‘Independence Without Accountability: The Harmful Consequences of EU 

Policy Toward Central and Eastern European Entrants’ (2018) 42(2) Fordham International Law Journal 480.  

 
422 Viki C. Jackson, ‘Packages of Judicial Independence: Implications for Reform Proposals on the Selection & 

Tenure of Article III Judges’ (2008) 137(4) Daedalus 48 <www.jstor.org/stable/40544059> accessed 2 February 

2021.  
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An independent judiciary would consist of judges that can impartially adjudicate cases and 

are insulated from political actors through formal structural safeguards, who can decide on the 

legality of government behaviour as an institution.423 Scholars have used various methods to 

measure independence, such as looking at formal structural variables of appointment, tenure, 

and salary.424 Some have used the number of cases the courts decided against the government 

as an indicator to measure judicial independence.425 Others favour gauging independence by 

looking at evidence of dependence instead of evidence of independence.426 

This section aims to analyse the judiciary of the Maldives. It will first briefly describe the 

judiciary’s structure, explain the Appellant Court’s judicial review powers, and analyse the 

judicial appointment and dismissal mechanism adopted in the Maldives. The main focus of this 

Part is on the Judicial Review powers of the Maldives Supreme Court. It will become apparent 

that the Supreme Court could have done so much to deepen and protect constitutional 

democracy in the Maldives with its judicial review powers. To understand why they didn’t play 

this role, this part will look into the formal structure of appointment and dismissal of the judges 

at the Supreme Court, which will reveal how the political actors control these powers. 

Structure of the Judiciary 

For the first time in the history of the Maldives, in 2008, the judiciary was granted complete 

independence from the other powers of the state.427 The Constitution of 2008 adopted several 

measures to ensure judicial independence. For example, judges in the Maldives are appointed 

                                                           
 

423 It is beyond the scope of this thesis to engage in the lengthy debate over the meaning of judicial independence. 

Therefore I have chosen the simple definition given by Christopher M Larkins. See Christopher M Larkins, 

‘Judicial Independence and Democratiziation: A Theoritical and Conceptual Analysis’ (1996) 44 The American 

Journal of Comparative Law 605; Owen M. Fiss, ‘The Limits of Judicial Independence’ (1003) 25(1) The 

University of Miami Inter-American Law Review 57; John Ferejohn, ‘Independent Judges, Dependent Judiciary: 

Explaining Judicial Independence’ (1999) 72 Southern California Law Review 353; Charles G. Geyh, Judicial 

Independence, ‘Judicial Accountability, and the Role of Constitutional Norms in Congressional Regulation of the 

Courts’ (2003) 78 Indiana Law Journal 153. 

 
424 David S Clark, 'Judicial Protection of the Constitution in Latin America' (1975) 2 Hastings Constitutional Law 

Quarterly 405.  

 
425 Clar E. Schwaz, ‘Rights and Remedies in the Federal District Courts of Mexico and the United States’ (1997) 

4(1) Hastings Constitutional Law Quarterly 67.  

 
426 Larkins (n 423).  

 
427 Article 141(c) of the Constitution of Maldives 2008 stipulates that “No  officials  performing  public functions,  

or  any  other  persons,  shall  interfere with and influence the functions of the courts.” Previous Constitutions of 

Maldives have had granted some form of independence to the Judges but until 1998 the judiciary was not 

recognised as a power of the state. Although the Constitution of Maldives 1998 recognised the judiciary as a 

separate power of the state, the President was the head of the three powers. 
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for life,428 and the Constitution prohibits the removal of judges except on the grounds of gross 

incompetence and gross misconduct.429 The Constitution also formed an independent body, the 

JSC, to oversee the judiciary and carry out judges' appointment and dismissal processes free 

from political influence.430 Furthermore, the Constitution divided the process of removing 

judges between the Commission and parliament to ensure the fairness of the process. The 

Commission must submit a resolution to the parliament if it finds that a judge is guilty of gross 

incompetence or gross misconduct. The resolution must get the support of two-thirds of the 

members present in parliament at voting.431 While all these may seem like the Maldives 

judiciary must be independent, a close inspection of the judiciary reveals otherwise. To 

examine the judiciary, this part will first briefly explain the Judicial Hierarchy of the Maldives, 

which can be divided into two parts: the Lower Courts of the Maldives and the Appellant Courts 

of the Maldives.  

Judicial Hierarchy 

Lower Courts (Trial Courts) 

The Lower Courts of the Maldives are divided into two categories: Superior Courts and 

Magistrate Courts, all of which are first instance Courts.432 The former consists of the Criminal 

Court, the Civil Court, the Juvenile Court, the Family Court,433 and the Drug Court.434 All 

Superior Courts sit in the capital. The latter category of Magistrate Courts is established on 

every island (except the capital) with more than 500 people.435 The key difference between the 

Superior Courts and the Magistrate Courts is that the Magistrate Courts can hear all types of 

civil and criminal cases (except offences excluded under the Judicature Act 2010). 

                                                           
 

428 The Judges retire at the age of 70 under the Judicature Act 2010. They also have the option to retire at any age 

between the ages of 55 to 70 with pension.  

 
429 Article 154 of the Constitution of Maldives 2008. 

 
430 See below for a discussion of the Judicial Service Commission. 

431 Article 154(b) of the Constitution of Maldives 2008. 

 
432 Judicature Act 2010. 

 
433 Judicature Act 2010, s 53(b). 

 
434 Drug Act 2011. 

 
435 Judicature Act 2010, s 64(a). 
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In contrast, the Superior Courts hear cases specific to each court. Both Superior Courts 

and Magistrate Courts’ decisions can be appealed at the High Court of Maldives.436 The 

decisions of the High Court and the Supreme Court are binding on the Lower Courts.437  

Appellant Courts 

High Court 

The High Court is the Court of Appeal in the Maldives, and cases decided in the High Court 

may be appealed to the Supreme Court of Maldives. The High Court sits in the capital. The 

Constitution is silent on the number of judges in the Court. It states that it should consist of an 

uneven number of judges as decided by parliament through primary legislation.438 In 2010, 

parliament enacted the Judicature Act 2010 and decided that the High Court should consist of 

nine judges.439 However, in 2014 the government established two divisions of the High 

Court,440 each with three judges, and relocated six of the High Court judges to the other two 

branches.441 The two regional High Courts' jurisdiction was reduced under the Judicature 

Act,442 and judges were transferred to the regional Courts without their consent.443 The current 

government has planned to abolish the two regional branches of the High Court. However, the 

two regional branches have not been dissolved at the time of writing.444 

 

                                                           
 

436 Judicature Act 2010, s 31.  

 
437 Article 143(d) of the Constitution of Maldives 2008 states that “Lower Courts shall follow the decisions of a 

higher court.” 

 
438 Article 146(a) of the Constitution of Maldives 2008. 

 
439 Judicature Act 2010, s 27. 

 
440 Under the First Amendment to the Judicature Act 2010 (Amendment Number 40/2014).  

 
441 Hassan Mohamed, ‘Three High Court judges transferred to southern branch’ Minivan News (Male’, 22 June 

2015) <www.minivannewsarchive.com/politics/three-high-court-judges-transferred-to-southern-branch-

100017> accessed 24 July 2021.   

 
442 The two regional High Courts could only hear appeals of cases decided in the Magistrate Courts in the region 

under the First Amendment to the Judicature Act 2010. 

 
443 Maldives Independent, ‘Maldives’ Most Senior Female Judge Quits’ Maldives Independent (Male, 12 May 

2016) <www.maldivesindependent.com/politics/maldives-most-senior-female-judge-quits-124197> accessed 14 

June 2021; See also International Commission of Jurists, ‘Maldives: Immediately End Arbitrary Actions Targeting 

Judges – ICJ’ (International Commission of Jurists, 21 March 2016) <www.icj.org/maldives-immediately-end-

arbitrary-actions-targeting-judges-icj/> accessed 22 April 2021.    

 
444 Naizak Mohamed, ‘Government Moves to Dissolve North and South High Court Branches by Amending the 

Law’ Sun Online (Male’, 10 November 2021) <www.en.sun.mv/70328> accessed 12 December 2021.  
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Supreme Court 

The Supreme Court is the highest court of law in the Maldives,445 and its decision is final.446 

The Court also sits in the capital. Again, the Constitution is silent on how many judges the 

Supreme Court should have, and it is left for the parliament to decide.447 Under the Judicature 

Act 2010, the Supreme Court had seven judges.448 However, during the term of President 

Abdulla Yameen, parliament amended the Judicature Act 2010 and reduced the bench from 

seven to five.449 Two judges appointed by his predecessor President Mohamed Nasheed were 

removed.450 The two judges removed were Chief Justice Ahmed Faiz and Muthasim Adnan. 

They regularly delivered dissenting opinions against the Supreme Court majority that usually 

ruled against Nasheed’s government in high-profile cases.451 When Yameen’s term ended in 

2018, Nasheed’s party won the presidential election 2018 against Yameen. The new 

government amended the Judicature Act 2010 to increase the bench from five to seven.452 The 

government reinstated Muthasim Adnan as the Supreme Court Chief Justice453 and replaced 

the bench with people loyal to the government.454 

                                                           
 

445 Article 141(b) of the Constitution of Maldives 2008. 

 
446 Article 145(c) of the Constitution of Maldives 2008 states that “the  Supreme  Court  shall  be  the  final  

authority  on  the  interpretation  of  the Constitution, the law, or any other matter dealt with by a court of law.”  

 
447 Article 145(a) of the Constitution of Maldives 2008 “The Supreme Court shall consist of the Chief Justice and 

such number of Judges as provided by law. The Supreme Court shall consist of an uneven number of Judges.” 

 
448 Judicature Act 2010, s 5.  

 
449 First Amendment to Judicature Act 2010 (Amendment Number 40/2014).  

 
450 Former MDP MP and senior figure Moosa Manik told the press that the Supreme Court nominees during 

Nasheed’s tenure was appointed under a “shameful political” bargain between Nasheed and the opposition. See 

Zaheena Rasheed, ‘Parliament Reduces Supreme Court Bench to Five Judges’ Minivan News (Male’, 10 

November 2014) <www.minivannewsarchive.com/politics/parliament-reduces-supreme-court-bench-to-five-

judges-91568> accessed 12 December 2021.  

 
451 Zaheena Rasheed, ‘JSC Recommends Dismissal of Chief Justice Ahmed Faiz and Justice Muthasim Adnan’ 

Minivan News (Male’, 11 December 2014) <www.minivannewsarchive.com/politics/jsc-recommends-dismissal-

of-chief-justice-ahmed-faiz-and-justice-muthasim-adnan-91575> accessed 13 January 2021.  

 
452 Third Amendment to Judicature Act 2010 (Amendment Number 6/2019). 

 
453 Shahudha Mohamed, ‘President Solih Appoints New Chief Justice, PG, SC Judge’ The Edition (Male’, (9 

December 2019) <www.edition.mv/news/13841> accessed 11 January 2021.  

 
454 Supreme Court bench currently consists of Chief Justice Muthasim Adnan, Justice Dr. Azmiralda Didi, Justice 

Aisha Shujoon, Justice Mahaz Ali Zahir, Justice Husnu Suood, Justice Ali Rasheed Hussain, and Justice Dr. 

Mohamed Ibrahim. An evaluation of Judges background shows some of their political affiliations and involvement 

in politics. For example, Husnu Suood was a cabinet members under Nasheed’s government. He was also involved 

in the MDP Presidential Campaign of 2018. See The Edition, ‘Leadership Change a Necessity this Election: 
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Powers of Judicial Review 

The Supreme Court and the High Court of the Maldives have the jurisdiction to review the 

legality of parliamentary legislation.455 The High Court and the Supreme Court can invalidate 

“statutes, regulations, orders, or decisions of persons performing public functions” inconsistent 

with the Constitution.456 The High Court’s jurisdiction over constitutional cases is narrower 

than the Supreme Court. For example, if there was a dispute over the interpretation of the 

Constitution between two state institutions, the case is heard at the Supreme Court.457 

Additionally, if parliament has any questions related to the interpretation of the Constitution or 

legality of the statutes, the Supreme Court hears the case instead of the High Court.458  

In addition to deciding the legality of statutes, the High Court and the Supreme Court 

also have the jurisdiction to hear electoral cases. The High Court can hear cases related to 

“decisions of the EC concerning an election or a public referendum or may challenge the results 

of an election, or contest the legality of any other matter related to an election” at the first 

instance.459 Further to the aforementioned constitutional provision, the Elections Act of 

                                                           
 

Suood’ The Edition (Male’, 19 June 2018) <www.edition.mv/husnu_suood_judge_supreme_court/6267> 

accessed 21 July 2021; until 2013, he was a members of the MDP. See Sun Online, ‘Suood Leaves MDP’ Sun 

Online (Male’, 30 October 2013) <www.en.sun.mv/17265> accessed 1 November 2021; Zahir and Shujoon were 

nominated to the Supreme Court by the President. See Corporate Maldives, ‘President Nominates Azmiralda and 

Shujoon as Judges for Supreme Court’ Corporate Maldives (Male’, 24 August 2019) 

<www.corporatemaldives.com/president-nominates-azmiralda-and-shujoon-as-judges-for-supreme-court/> 

accessed 26 September 2021; One Online, ‘JSC Accepts Shujune and Azmiralda for Supreme Court’ One Online 

(Male’, 24 August 2019) <www.oneonline.mv/en/14207> accessed 26 September 2021; Furthermore, Zahir is the 

daughter of Ahmed Zahir, the former Speaker of Parliament during Gayoom’s presidency, and had also served in 

Gayoom’s cabinet as Justice Minister. However, both Gayoom and Zahir became critics of Former President 

Abdulla Yameen during his presidency. When Yameen’s term came to an end, Zahir was appointed as a Supreme 

Court Justice, and her sister Izmia Zahir was promoted to Superintendent of Police and was also appointed as 

Police Spokesperson; See Maldives Independent, ‘Elder Statesman Rails Against Authoritarian Reversals’ 

Maldives Independent (Male’, 7 May 2016) <www.maldivesindependent.com/politics/elder-statesman-rails-

against-authoritarian-reversals-124100> accessed 9 June 2021; Fathmath Shahunaz, ‘Police Appoint First Female 

Spokesperson’ The Edition (Male’, 19 December 2018) <www.edition.mv/news/8378> accessed 21 January 2021.  

 
455 Article 143(a) of the Constitution of Maldives 2008.  

 
456 Article 144(a) of the Constitution of Maldives 2008.  

 
457 The Judicature Act 2010 states that it is within the inherent jurisdiction of the Supreme Court to hear cases 

related to “a dispute between two powers or institutions of the State regarding the interpretation of the 

Constitution.” Judicature Act 2010, s 11(a)(2). 

 
458 Article 95 of the Constitution of Maldives 2008. 

 
459 Article 172(a) of the Constitution of Maldives 2008. 
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Maldives 2008 states that the High Court can annul elections on the grounds of undue 

influence, bribery, and violation of electoral laws and regulations.460  

However, the Supreme Court of the Maldives has restricted the High Court’s 

jurisdiction to hear electoral cases in the first instance and ruled461 that those cases should be 

heard at the Supreme Court under Article113 of the Constitution of Maldives 2008462 and 

section 11(a) of the Judicature Act 2010.463 

Although electoral cases are within the High Court’s jurisdiction, the Constitution states 

that “the Supreme Court has the jurisdiction to hear cases related to the qualification, removal, 

or vacating seats of parliament members.”464 Similarly, the Supreme Court has the sole 

jurisdiction to decide on disputes concerning the “qualification or disqualification, election, 

status, of a presidential candidate or running mate or removal of the President by the People's 

Majlis.”465 Therefore, some overlaps exist in the High Court and Supreme Court’s jurisdiction 

over electoral cases since some of the issues above may count as electoral cases.466 

Formal Structural Arrangements 

As can be seen from the previous section, the Supreme Court has strong judicial review powers 

that can restrict the executive and parliament from exceeding their constitutional limits. 

However, the Supreme Court had always favoured whoever was in control of parliament when 

dealing with significant constitutional cases.467 To better understand the roots of political 

                                                           
 

460 Elections (General) Act 2008, s 65.  

 
461 The Supreme Court heard the case as a Constitutional Matter. See 2018/SC-C/44. 

 
462 Article 113 of the Constitution of Maldives 2008 states that “The  Supreme  Court,  sitting  together  in  session,  

shall  have  sole  and  final  jurisdiction to  determine  all  disputes  concerning  the  qualification  or  

disqualification,  election, status, of a presidential candidate or running mate or removal of the President by the 

People's Majlis.” 

 
463 The Supreme Court relied on 11(a)(1) and (3) of the Judicature Act 2010 which reads that “11 (a) The Supreme 

Court has the jurisdiction to adjudicate on constitutional issues with the following characteristics as matters within 

the inherent jurisdiction of the Supreme Court. 1. An issue with legal reasons which may send the country into a 

constitutional void or remove it from the constitutional framework; 3. Constitutional issue concerning public 

interest of the nation. 

 
464 Article 74 of the Constitution of Maldives 2008. 

 
465 Article 113 of the Constitution of Maldives 2008.  

 
466 See Ahmed Nazeer, ‘Opportunism on the Bench – The Maldivian Supreme Court’s Decision Upholding the 

2018 Election Result’ (Verfassungs Blog, 2018) <www.verfassungsblog.de/opportunism-on-the-bench-the-

maldivian-supreme-courts-decision-upholding-the-2018-election-result/> accessed 2 February 2021.  
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influence on the Supreme Court, it is useful to examine the appointment and dismissal 

procedure of the Supreme Court. 

Appointment and Dismissal 

The Constitution of Maldives 2008 says that the President shall appoint Supreme Court judges 

after consulting with the JSC and obtaining the approval of parliament.468 The provisions of 

the Constitution are silent on how this procedure operates in practice. In 2010, parliament 

passed the Judges Act 2010469 to clarify the appointment procedure, and it involves the 

President, parliament, and the JSC. Under the Act, to appoint a Supreme Court judge, the JSC 

must invite applications. The President can also nominate candidates to the JSC for 

consideration.470 After interviewing applicants, the Commission forwards the names of the 

candidates that meet the requirements and the candidates they recommend to the President.471 

The President can choose whom he will nominate to the parliament and discard those 

recommended by the Commission by not nominating them.472 Parliament can then approve the 

nominated candidates by a majority of MPs present and voting. The nominees cannot be 

appointed if they fail to get parliamentary approval.473  

There are three problems with this process mentioned above. One, the President can 

nominate names to the JSC for appointment to the Supreme Court. Second, the President can 

disregard the Commission’s recommendations and nominate whomever he wishes.  Third, 

parliament can approve the nominees with a majority of members present, instead of the 

majority of the total membership of parliament. The first two issues allow the President to 

tamper with the nominees and politicise the process. The third problem allows the Speaker to 

table the voting when MPs, who are likely to oppose nominations, are not present or vice-versa.  

                                                           
 

467 See the part of this chapter that discuss powers of the state in action. 

 
468 Article 148(a) of the Constitution of Maldives 2008. 

 
469 Act Number 13/2010. 

 
470 Judges Act 2010, s 17(b).  

 
471 Judges Act 2010, s 17(c). 

 
472 Judges Act 2010, s 17(d). 

 
473 Judges Act 2010, s 17(e).  
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The next issue is the dismissal procedure. Under the current framework, the JSC must 

submit a resolution to parliament seeking the removal of judges on one of the grounds 

mentioned above.474 Once the Commission submits the resolution, parliament can approve it 

by a two-thirds majority of MPs present and voting.475 Nonetheless, parliament can 

outmanoeuvre this process and amend the Judicature Act 2010 to reduce and increase the bench 

to pack the Supreme Court with loyalists.476 Furthermore, since the threshold is a two-thirds 

majority of MPs present and voting, as opposed to a two-thirds majority of the parliament’s 

total membership, the Speaker of the parliament can block entry to parliamentarians that are 

likely to reject the resolution to meet the constitutional threshold.477 This happened in 2017 

when President Yameen sent the military to prevent opposition MPs from getting into the 

parliament chamber to prevent MPs from tabling a motion to dismiss the Speaker of 

Parliament.478  

It is a matter of concern that parliament can outmanoeuvre constitutional safeguards 

and that the executive is involved in the judges' selection process. After all, politicians occupy 

these two branches of the state. To insulate the process from politicians, the Constitution 

established the JSC. In most countries, Judicial Councils screen candidates for judgeships, 

recommend them to the legislature and make sure they follow ethical rules once they are on 

the bench. In 2009 it was estimated that over 60 per cent of the countries had adopted some 

form of Judicial Council to achieve these goals.479 The JSC has similar functions and was 

formed to insulate the appointment, promotion, and disciplining of the judges from 

politicians.480 However, what is the condition of the JSC of the Maldives?  

                                                           
 

474 Judicial Services Commission Act 2008 (10/2008).  

 
475 Article 154(b) of the Constitution of Maldives 2008. 

 
476 See the Section that discusses the structure of the Supreme Court.  

 
477 Zee Media Bureau, ‘Amid Political Crisis, Maldives military Throws MPs Out of Parliament’ Zee News (Noida, 

14 February 2018) <www.zeenews.india.com/world/amid-political-crisis-maldives-military-throws-mps-out-of-

parliament-2081177.html> accessed 16 March 2021.  

 
478 Aishath Shaany, ‘IPU Condemns Military Occupation of Parliament; Maldives' Situation to be Discussed at its 

Next Assembly’ Raajje News (Male’, 24 August 2017) <www.raajje.mv/16444> accessed 26 September 2021.  

479 ibid.  

 
480 Nuno Garoupa and Tom Ginsburg, ‘Guarding the Guardians: Judicial Councils and Judicial Independent’ 

(2009) 57(1) The American Journal of Comparative Law 103.  
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The Commission consists of politicians and figures reliant on political power to remain 

in the Commission. The Commission members consist of the Speaker of Parliament, one MP, 

one member from the public appointed by parliament, a presidential appointee, the Attorney 

General, a judge from the Supreme Court, the High Court, and Lower Courts respectively. 

Additionally, the head of the CSC and a lawyer are also members of the JSC.481 Of these 

members, the Speaker, MP, the parliamentary appointee, and the CSC Head are under the whim 

of parliament. Parliament can dismiss them from the JSC at any time. The Attorney General is 

a cabinet minister, and the presidential appointees are usually close friends and family members 

of the President. When the ruling party wins a majority in parliament, the JSC is composed of 

parliamentarians and presidential appointees, and other members who are under the control of 

the President. 

Crucially, members coming through parliament and the executive are generally high-

profile politicians. For example, the current Speaker of Parliament is the former President and 

leader of MDP, Mohamed Nasheed.482 The MP appointed to represent the parliament is 

Nasheed’s close aide and his personal lawyer, MP Hisaan Hussain.483 Similarly, the 

presidential appointee is a lawyer who represented the government coalition in the 2018 

electoral case at the Supreme Court.484 The current Attorney General, Ibrahim Riffath, was also 

a personal lawyer of Speaker Nasheed, and is a close aide and business partner of MP Hisaan 

Hussain.485 Hence, the JSC is a web of family members of close allies that lack the capacity to 

act independently due to their close ties to each other and powerful politicians.  
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Part 3: Historical Overview of the Powers of the State 

The 2008 Constitution certainly has flaws that allow political actors to fuse the three powers 

of the state. The Maldives’ history shows a legacy of power struggles and concentration of 

powers. Until the Constitution of 2008, there was no separation of powers. The constitutional 

history reveals a culture of concentrating powers in the hands of one person and a prolonged 

continuous power struggle among upper-class citizens.  

Executive 

From Monarchy to Parliamentarism 

The Maldives was a monarchy when the politicians wrote a Constitution in 1932. The first 

Constitution of the Maldives divided the powers of the state among four institutions, the King, 

the cabinet, the legislative assembly, and the People’s Majlis (People’s Assembly).486 Most of 

the King's powers under the first Constitution were ceremonial in theory, and he held several 

titles, such as the Commander-in-Chief of the military and the head of the state.487 He was in 

charge of ratifying laws and law enforcement.488 However, the Constitution did not allow the 

King to get directly involved with the government's day-to-day running. He was required to 

exercise most of his constitutional powers through the cabinet. The only power he could 

exercise without the cabinet was the authority to veto parliamentary bills. The King could veto 

any bill sent for ratification and forward it to the legislative assembly for reconsideration.489 

However, the Legislative Assembly can override the King's veto if the MPs could pass the bill 

by a two-thirds majority. In that case, the bill was forwarded to the People’s Assembly to make 

a final decision.490  

There were ceremonial powers the King exercised on the cabinet's advice. These 

included the power to appoint and dismiss senior military officers, 491 appoint diplomats,492 

                                                           
 

486 Article 23 of the Constitution 1932. 

 
487 Article 27 of the Constitution 1932.  

 
488 Article 28 of the Constitution 1932.  

 
489 Article 31of the Constitution of Maldives 1932. 

 
490 Note: The People’s Assembly is similar to the parliament but it convenes once a year. More details about the 
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confer titles of honour, and declare war.493 The King also had the power to dissolve the 

Legislative Assembly if MPs decided by a two-thirds majority to dissolve the parliament or if 

the parliament's term had expired. 494  

The King was accountable to a body called the ‘Special Assembly.’ The Special 

Assembly consisted of cabinet members, parliamentarians, noble people of Male’, religious 

scholars and other relevant people. This Assembly had the power to impeach the King by a 

two-thirds majority.495 According to the Constitution, the Assembly could impeach the King if 

he lacked one or more of the constitutional requirements to be the King, or if a court of law 

convicted the King for committing an offence under Sharia,496 or if the King refused a 

constitutional provision and tried to abolish the Constitution by himself.497 Despite this 

Assembly's significant constitutional role, the qualifications of members of this Assembly are 

unclear because it consists of noble people of Male’, religious scholars and other “relevant 

people.” The noble people of Male’ might be the wealthy influential families in the capital city, 

which could be the roots of elitism in the Maldives. The category of other relevant people is 

too ambiguous to ascertain. Although the Constitution entrusted them with significant 

constitutional functions, there is no way to identify the requirements a person must satisfy to 

fall under these categories.  

Switching to a Presidential System 

In 1953, the Maldives adopted the Third Constitution, abolished the monarchy, and replaced 

the King with a President.498 The President was the head of the state, and his constitutional 

term was five years. The Constitution did not define all his powers and responsibilities. 

Nonetheless, the President effectively controlled the state's three branches due to the weak 

constitutional framework governing the separation of powers. The Constitution allowed him to 

hold the President's post, at the same time be the Prime Minister, and be a member of parliament 

                                                           
 

493 Article 45 of the Constitution of Maldives 1932. 

 
494 Article 33 of the Constitution of Maldives 1932. 

 
495 Article 55 of the Constitution of Maldives 1932. 

 
496 Sharia offences are not prescribed in the Constitution. However, under Islamic Sharia, Sharia offences are 
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simultaneously.499 He also had the power to abolish parliament at will.500 With the adoption of 

a Presidential System, the state's powers represented a more fused state apparatus than the 

previous Constitutions. By comparison, the President had more powers under the third 

Constitution than the King during the monarchical period.  

Back to a Monarchy 

Shortly after implementing the Third Constitution, the people revolted against the President 

and abolished the Constitution. After that, the Maldives drafted its Fourth Constitution and 

reinstated the monarchy. The powers of the King remained similar to the first and second 

Constitutions. The King was made the head of the state,501 and he was the sole authority to 

ratify or veto bills.502 The Constitution restored the symbolic powers of the King in the previous 

Constitutions.503 The symbolic powers were ceremonial, and the King exercised these powers 

with the cabinet's approval.  

After gaining independence from the British, the Constitutional Assembly amended the 

1954 Constitution for the first time in 1964.504 The Constitution did not change much regarding 

how the state's powers interact with each other. Most of the constitutional arrangements on the 

roles and duties of the powers of the state remained the same. In 1967, the Constitutional 

Assembly amended the Constitution for the second time and brought minor changes to the 

fourth Constitution, but the institutional arrangement did not significantly change. 

Reverting to Presidentialism 

The Maldivians adopted its Fifth Constitution to abolish the monarchy and install a Presidential 

System a year later. The three powers of the state were the President, the cabinet, and the 

People’s Assembly.505 This Constitution transferred the powers of the King to the President. 

                                                           
 

499 Article 16 of the Constitution of Maldives 1953. 

 
500 Article 22 of the Constitution 1953 of Maldives. 

 
501 Article 27 of the Constitution of Maldives1954. 

 
502 Article 30 and Article 33 of the Constitution of Maldives 1954.  

 
503 The symbolic powers such as abolishing the parliament after the expiration of the term of the parliament, 

awarding state honours, and granting clemency to convicted criminals.   

 
504 Article 2 of the Constitution of Maldives 1964 (First Amendment to the 1954 Constitution) Constitution states 

that the Maldives is a fully independent country.  

 
505 Article 23 of the Constitution of Maldives 1968.  
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There were two ballots to elect the President, one inside parliament and a referendum to 

determine whether the people accept parliament’s decision. To elect the President, the 

parliament first voted for the eligible candidates, and the parliament then informed the 

candidate that received the highest vote of the results. If the person accepts becoming the 

president, the parliamentary decision is put for a referendum where the people indicate whether 

they accept the candidate’s presidency.506  

The president was also the head of the state and was the highest religious authority in 

the Maldives.507 Previously, the propagation of Islam was a duty assigned to judges. However, 

religion is the basis of laws in the Maldives, and Islam has significantly influenced Maldivian 

society. Therefore, the religious authorities enjoy significant powers. The Constitution also 

transferred to the President most of the powers of the King, including powers of ratification 

and vetoing bills. 

The President was immune from criminal convictions. Any criminal charges against 

the President could only be tried if a two-thirds majority of the People’s Assembly voted in 

favour of pressing charges against the President.508 Criminal charges could lead to the President 

losing his office. Therefore, placing a constitutional obstacle to bringing criminal charges 

against the President safeguarded his position. There were also other circumstances in which 

the President could lose office. For example, the President could lose his position if he lacked 

the qualifications to become the President, committed a Sharia offence, or disregarded a 

constitutional provision and attempted to invalidate the provision.509  

The Constitutional Assembly drafted a new Constitution in 1997510 during Maumoon 

Abdul Gayoom's presidency. The Constitution divided the powers of the state between the 

executive, parliament, and the judiciary.511 Separating the powers of the state between these 

three branches is a more democratic approach. However, there were areas the powers 

                                                           
 

506 Article 26 of the Constitution of Maldives 1968.  

 
507 Article 36 of the Constitution of Maldives 1968.  

 
508 Article 44 of the Constitution of Maldives 1968.  

 
509 Article 52 of the Constitution of Maldives 1968.  

 
510 This Constitution was implemented in 1998. 

 
511 Article 4 of the Constitution of Maldives 1998. 
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overlapped and allowed the executive to undermine the work of the other two branches. The 

President held several titles under the Constitution. He was the Supreme Leader, the head of 

the state, the Chief of the military and police, the head of the executive,512 the head of religious 

affairs,513 and the Chief of Judicial Administration.514 The President could appoint and dismiss 

without cause the Chief Justice, individual judges, the Speaker and Deputy Speaker of 

Parliament, the head of the Electoral Commission, the Auditor General, the cabinet members, 

and the Attorney General.515  

The institutional arrangement under the Constitution of 1998 effectively put the President 

in control of all the state bodies. It was impossible to maintain a system of check and balance 

within the state powers because the executive arm oversaw the state institutions supposed to 

hold the executive accountable.   

Legislature 

Legislative Assembly 

The 1932 Constitution formed the first parliament of the Maldives under the name “Legislative 

Assembly.” Under the 1932 Constitution, parliament had a five-year term and consisted of 28 

members. The King had the power to appoint all of the parliament members for the first term 

of parliament. After the lapse of the term of the first parliament, the next parliament consisted 

of elected and appointed members.516 Parliament membership's constitutional structure allowed 

the King to appoint loyalists as members and the people had no say in who will represent their 

constituencies. As a result, parliament lacked institutional independence and could not function 

as a separate branch of the state free from the executive's influence.  

Evolution of the People’s Majlis (People’s Assembly) as the Parliament 

The first amendment to the 1932 Constitution abolished the Legislative Assembly and 

transferred all its powers to the People’s Assembly. Therefore, following the enactment of the 

first amendment to the 1932 Constitution, the People’s Assembly was the parliament. The term 

                                                           
 

512 Article 33 of the Constitution of Maldives 1998: This section defines some of the powers of the president under 

the sub-heading “Supreme Leader.” 

 
513 Article 38 of the Constitution of Maldives 1998. 

 
514 Article 39 of the Constitution of Maldives 1998. 

 
515 Article 42 of the Constitution of Maldives 1998. 

 
516 Article 56 of the Constitution of Maldives 1932. 
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of the People’s Assembly was one year, and its membership was 33.517 Out of these 33 

members, the King appointed six members,518 and a body of electors was responsible for the 

election of all the other members.519 This Electoral Assembly was also responsible for the 

election of the speaker of the People’s Majlis. 520 This Assembly consists of four members from 

each large atoll, two from each small atoll, four from Male’ and one from Fuahmulah atoll.521 

The electoral assembly can transform itself into a Special Assembly by adding princes, cabinet 

ministers, and religious scholars. The main task of the Special Assembly is reviewing vetoed 

parliamentary bills. The Special Assembly can pass rejected bills by a two-thirds majority.522  

The Constitutional Assembly amended the first Constitution for the second time in 1937. 

Under the second amendment, the term of the People’s Assembly was five years.523 The 

composition of the People’s Assembly and the members' duties remained the same until 1951. 

Under the 1951 amendment, parliament consisted of 34 members, and the division of seats in 

parliament remained the same. A significant change was adding one member to represent the 

Maldives' business owners.524 The roles and duties of the People’s Assembly remained 

unchanged. The People’s Assembly did not see major constitutional changes until 1953.  

Introduction of Bicameralism 

When the Maldives changed to a Presidential System with the Third Constitution's 

implementation in 1953, the People’s Assembly changed to a bicameral parliament with two 

houses, the House of the People and the Senate.525 The House of the People was composed of 

47 elected members, and the Senate consisted of 18 members. The President appointed nine 

                                                           
 

517 Article 23 of the Constitution of Maldives 1934.  

 
518 Four cabinet ministers, an Attorney General and a Judge. 

 
519 Article 52 of the Constitution of Maldives 1934.  

 
520 Article 54 of the Constitution of Maldives 1943.  

 
521 Article 55 of the Constitution of Maldives 1934.  

 
522 Article 31 of the Constitution of Maldives 1934.  
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members to the Senate, and the House of the People elected nine members.526 The term of both 

Houses was four years unless the President abolished the two assemblies before the end of their 

term.527 The Constitution allowed the President to sit in the assembly, participate in 

parliamentary debates, and had the discretion to abolish the People’s Assembly. Therefore, the 

legislative arm's existence depended on the consent of the President. As a result, parliament 

was under the control of the President.  

Back to a Unicameral Parliament 

The first President's time in office ended following a revolution, and the Constitutional 

Assembly restored the old system and adopted a unicameral parliament in the Fourth 

Constitution.528 No changes were made to the functions and duties of parliament.  

Constitutional provisions governing the People’s Assembly remained unchanged until the Fifth 

Constitution was adopted. The Fifth Constitution made the legislator subordinate to the 

executive arm by limiting the parliamentary powers to decide the number of meetings they 

could hold. The Constitution allowed parliament to meet only three times a year without 

informing the President. Any additional meeting required the legislative assembly to give prior 

notification to the President. If the parliamentarians met outside the scheduled three meetings 

without informing the President, the meetings and decisions were invalid.529  

President Gayoom amended the Fifth Constitution in 1997 and reduced the number of 

sitting MPs to 50. Although the Constitution reduced the number of MPs, the number of 

presidential MPs and the parliament's term remained the same.530 The President appointed the 

Speaker of parliament, and he had the power to appoint anyone he saw fit if he was not a 

member of parliament. The executive’s influence reached the parliament's chamber through 

the speaker. Despite parliament’s authority to question cabinet members and submit no-

confidence motions against cabinet members, opposition MPs could not exercise these 

functions in practice. Opposition MPs were restricted and they faced severe torture and 

                                                           
 

526 Article 19 and Article 20 of the Constitution of Maldives 1953.  
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violence for participating in opposition movements.531  Therefore, these parliamentary powers 

existed only on paper.   

The Judiciary 

The Maldives' First Constitution contained some provisions related to the functions of the 

judiciary. However, the drafters did not write much about its powers and duties. The 

Constitution recognised the judiciary as an institution in the state but not as a separate power. 

There was no explicit mention of the independence of the judiciary. However, the Constitution 

prohibited anyone from interfering with the judiciary if the judicial officers carried out the 

administration of justice in accordance with the laws.532 The Constitution was silent on who 

supervised the judiciary.  

Under the First Amendment to the 1932 Constitution, the King had the authority to appoint 

judges in consultation with parliament. The judges were allowed to carry out their judicial 

functions independently if their judgments were compliant with the Shafi’ee sect of Islam.533  

The Constitution reserved judges' positions for religious males who are competent in Islamic 

jurisprudence.534  Furthermore, under the First Amendment, the judiciary was responsible for 

the propagation of Islam in the Maldives. As a result, only males with religious knowledge 

could perform as judges. 

Under the first amendment to the Second Constitution, a parliamentary majority can decide 

that a judicial decision is unfair and appeal the decision.535 This fused the legislative arm and 

the judicial branch of the state. The merging of the legislature and the judiciary is not the only 

impediment to judicial independence. The Constitution did not recognise the judiciary as one 

of the state's three powers, and therefore, the judicial branch was subordinate to the executive 

arm. In the Third Constitution of the Maldives, the Constitutional Assembly removed the 

                                                           
 

531 Amnesty International, ‘Republic of Maldives: Repression of Peaceful Political Opposition’ (Amnesty  
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sections providing some level of judicial independence.536 Under the third Constitution, the 

President appointed members of the judiciary and the Chief Justice.537  

The Fifth Constitution significantly deprived the judges of the limited independence 

provided to them under the previous Constitution. It contained just one article on the judiciary, 

which stated that people appointed by the President should carry out the administration of 

justice.538 This change effectively made the President the head of the judiciary, and judicial 

appointments are solely at the President's discretion without any involvement of parliament. 

The Constitution’s assignment to the President as the sole authority to manage the judicial 

administration was a step backwards in achieving judicial independence.  

The Constitutional Assembly brought some changes to the judiciary in 1997 under 

Gayoom’s presidency. The Constitution established the High Court and created the position of 

a Chief Justice for the first time.539  The President was the sole authority to appoint the Chief 

Justice and judges of the Appellant Court. He had the authority to determine which cases the 

High Court could adjudicate540 and determine the number of Lower Courts in the Maldives. He 

also had the authority to dismiss and appoint judges to the Lower Courts.541 Furthermore, the 

President can assign a cabinet minister to oversee the judiciary and decide on cases concerning 

judicial misconduct.542 Therefore, the judiciary was under the complete control of the 

executive.  

Conclusion 

The Maldives’ Constitutional history reveals that there was no formal separation between the 

state branches. The executive and parliament were often fused due to overlaps in their 

functions. Furthermore, the powers of the state were concentrated in powerful political 

                                                           
 

536 The judges were free from interference as long as they follow the Sunni sect of Islam in deciding cases.  

 
537 Article 29 of the Constitution of Maldives 1953.  

538 Article 91 of the Constitution of Maldives 1968.  

 
539 Article 112 of the Constitution of Maldives 1998. 
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541 Article 118 of the Constitution of Maldives 1998.  
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families, and their friends and relatives were appointed to different state positions. In the state 

apparatus, the judiciary was seen as less important. Most of the provisions in the Constitution 

dealt with empowering political actors. The independence of the judiciary was non-existent in 

the Constitutions.   

The constitutional history of the Maldives also shows that the objective of constitutional 

replacements and amendments was not updating outdated institutions or improving the 

constitutional design. These changes were the result of political struggle among influential 

political actors. Consequently, the Maldives saw what scholars have termed “cycling”, which 

is described as a country “caught in the grip of two competing and irreconcilable groups” that 

“bounce back and forth between Constitutions according to which group is in power.”543 The 

people were not involved in making these constitutional changes, and therefore, the purpose of 

these Constitutions was not to restrain government powers and empower the public.544 

Analysis of the constitutional text shows that it has features of what Giovanni Sartori 

defined as “nominal Constitutions”, which he described as “Constitutions that are fully applied 

and activated, but its ontological reality is nothing but the formalization of the existing location 

of political power for the exclusive benefit of the actual power holder.”545 Some of these 

Constitutions share features of façade Constitutions that “declare aspirational principles and 

adopt power structures for government, but such provisions and principles are ineffective and 

potentially delegitimized because they are not followed in practice.”546 Moreover, all the 

provisions of these Constitutions were not enforced in practice making it similar to “sham” 

Constitutions.547  

 

                                                           
 

543 Zachary Elkins, Tom Ginsburg, and James Melton, The Endurance of National Constitutions (Cambridge 
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546 ibid. See also Sitaraman (n 544).  

 
547 For a description of what Constitutes as Sham Constitutions see David S. Law & Mila Versteeg, 'Sham 

Constitutions' (2013) 101 California Law Review 863, 880.  

 



90 
 

Part 4: Interaction of Powers in Practice 

Introduction 

This part will analyse the powers of the state in practice. This part will examine the 

performance of the two governments that were elected after implementing the 2008 

Constitution. These include the government of President Mohamed Nasheed (which lasted 

from 2008 until 2012) and President Abdulla Yameen (who was in office from 2013 until 

2018). There is a striking similarity observed between these two periods. The two Presidents 

came into power through a coalition548 because they did not have enough support to win alone 

in the first round. After the elections, the coalitions broke down, resulting in the President 

failing to win or losing the parliamentary majority, depending on whether the coalition broke 

down before or after the parliamentary election.549  

When the two Presidents lost parliamentary support, the Parliament and the government were 

unable to cooperate and reached continuous deadlocks affecting the efficiency of the 

government. The Presidents then sought the judiciary’s support to resolve the deadlock.550 The 

judiciary was dragged into the executive-parliament feud, which resulted in the politicisation 

of the Courts.551  If the judiciary decided against the executive, the Presidents resorted to 

unconstitutional moves, such as abusing the military powers, and unlawful detention of MPs 

and judges. As a result, the Supreme Court and parliament were unable to keep the executive 

in check. Government efficiency, protection of the rule of law, prevention of tyranny, and 

protection of rights are core values of the Separation of Powers discussed in this chapter's 

introduction. This part will demonstrate how these values are affected in practice under the 

current model of the constitutional model of separation of powers.  

 

                                                           
 

548 Although Presidents are directly elected, the political leaders formed coalitions through agreements. The 
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Powers of the State in Action 

Background: A Marriage of Convenience 

Administration of Nasheed 

The starting point of this analysis is the government's formation to better understand what led 

to the executive-parliament gridlock (which is the next topic of discussion). When the 2008 

Constitution was adopted, the first multi-party presidential election took place in the Maldives 

on 8 October 2008.552 Five candidates competed: 1) Maumoon Abdul Gayoom (incumbent 

President), 2) Mohamed Nasheed (leader of Maldivian Democratic Party), 3) Hassan Saeed 

(Leader of Dhivehi Qaumee Party), 4) Gasim Ibrahim (Leader of Jumhoory Party), 5) Umar 

Naseer (Leader of Islamic Democratic Party), and 6) Ibrahim Ismail (Leader of Social Liberal 

Party).553 Of these candidates, Gasim Ibrahim554 and Hassan Saeed555 had filled high profile 

government portfolios under Gayoom’s presidency. Ibrahim Ismail was a close ally of Nasheed 

and a founding member of his party.556 All of these candidates, except Gayoom and Umar 

Naseer, were members of the Constitutional Assembly.557 

In the first round of the presidential election 2008, these candidates competed 

individually (without forming coalitions) only to realise that not one of them had enough 

support to win the 50 per cent+1 to win the presidency.558 Gayoom won 40.63 per cent, 
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Nasheed won 25.09 per cent, Hassan Saeed 16.78 per cent, and Gasim 15.32 per cent.559 This 

led to the formation of a coalition of convenience between Nasheed, Hassan Saeed, Gasim 

Ibrahim, and Ibrahim Ismail, with the support of the Adhaalath Party,560 in a bid to defeat 

Gayoom in the run-off.561 The coalition fielded Nasheed as the presidential candidate, and they 

secured 54.21 per cent of the votes while Gayoom won 45.79 per cent.562 Since the Maldives 

is a presidential system, the Maldivian Constitution does not recognise coalition governments, 

and thus, the coalition was short-lived. The first to leave the coalition was Jumhoory Party 

Leader Gasim Ibrahim (Nasheed’s Home Minister) – who left just 21 days after the new 

government was sworn in.563 A few months later, Hassan Saeed, Nasheed’s Special Advisor, 

resigned.564 He complained that there was no real change and that the powers were still 

concentrated in the hands of one person as all the people appointed for state positions were 

Nasheed’s allies.565 

Coalition partner Adhaalath Party had disputes with Nasheed’s government mostly over 

religious issues, such as the government’s plan to sell alcohol on local islands,566 introduce 
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2021; JJ Robinson, ‘Government Withdraws Controversial New Liquor Regulations’ Minivan News (Male’, 1 

March 2010) <www.minivannewsarchive.com/politics/government-withdraws-controversial-new-liquor-
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mixed-sex schools,567 and the government’s plans to allow an Israeli Airline to operate in the 

Maldives.568 After complaining for a few months, the Adhaalath Party members left the 

government. Hence, shortly after the government came to power, the three major political 

parties that supported Nasheed in the elections left, which meant that the government in place 

was in existence with only 25 per cent of the votes.569 

Administration of Yameen 

In September 2013, the Maldives saw its second multi-party presidential election. In the first 

round, there were four candidates, Gasim Ibrahim, Dr Mohamed Waheed Hassan Manik 

(incumbent President who was Nasheed’s Vice President and took over office after he 

resigned), Abdulla Yameen (Gayoom’s brother), and Nasheed.570 Although Nasheed had three 

political opponents to face in the elections, he was in a difficult situation. The judiciary had 

reservations about him because of his plans to overhaul the judiciary.571 The Security Services 

did not want to see him win, fearing he would act against its Chiefs for the events that led to 

Nasheed’s resignation.572 Therefore, in reality, Nasheed had state institutions working to 

prevent him from coming to power, especially the Police and the Supreme Court of the 

Maldives did all they could to ensure Nasheed did not return.573  
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The first-round results showed that Nasheed won 45.45 per cent, Yameen 25.35 per cent, 

Gasim Ibrahim 24.07 per cent, and Dr Manik 5.13 per cent.574 The support for Nasheed 

surprised the opposition, and if there was a run-off election as scheduled, they knew it was 

likely that Nasheed could manage to gain enough support to win the Presidency. The opposition 

challenged the results at the Supreme Court, and the Court annulled the elections, citing 

irregularities in the electoral roll.575  

Following the ruling, a re-run of the first round took place in November 2013, in which 

there were three candidates, Nasheed, Yameen, and Gasim Ibrahim.576 This time Nasheed won 

46.93 per cent, Yameen 29.72 per cent, and Gasim Ibrahim 23.34 per cent.577 Both Yameen 

and Nasheed then realised that the only possible way to win was forming a coalition and sought 

the support of Gasim Ibrahim.578 Eventually, Jumhoory Party (headed by Gasim Ibrahim), 

Dhivehi Qaumee Party, and Adhaalath Party joined Yameen to form a coalition and defeated 

Nasheed in the run-off elections.579 
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Executive-Parliament Gridlock 

Administration of Nasheed  

“When a member of my party pesters me, I will do what he asks for. When a member of another 

party pesters me, they will come to see my ruthlessness as well...don’t be mistaken, none of 

you can even imagine what I might or might not do,” President Mohamed Nasheed had said 

campaigning for MDP parliamentary candidates.580  

The first parliamentary election post-2008 Constitution took place in May 2009.581 By 

this time, Nasheed’s coalition government had fallen apart.582 With the coalition broken, 

Nasheed’s party won only 26 seats, while Gayoom’s party won 35 seats.583 This put Nasheed 

in a difficult position: he lacked popular support as he was not in power with the people’s vote 

and did not manage to win a majority in parliament. Thus began a series of parliament-

executive tugs-of-war over key policy issues584 such as decentralisation,585 regulation of the 

state media,586 privatisation policies,587 and framing of the Judicature Act, to name a few.588  
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The opposition-controlled parliament also impeded the government by using its powers 

to dismiss the cabinet ministers589 and legislative powers to block major financial plans.590 

Realising the challenges that an opposition-majority parliament can pose, Nasheed’s 

government took measures to limit interactions with parliament.591 However, these restrictions 

were insufficient to protect the executive from parliamentary meddling, and tensions between 

the two powers grew. At the height of the crisis, Nasheed's whole cabinet resigned in protest 

over parliament's interference with executive functions.592 Nasheed’s Attorney General Husnu 

Suood (now a Supreme Court Justice) was quoted in the media saying, “every passing week, 

there is another attempt by opposition MPs to wrestle more control from the executive.”593   

Administration of Yameen  

Like his predecessor’s fate, Yameen’s coalition was volatile and fell apart after the government 

was formed. The main parties that joined Yameen’s coalition, such as the Adhaalath Party594 

and Jumhoory Party, left the government.595 Although Yameen had a majority in parliament, 

he could not secure it for too long. Yameen’s allies, including his brother, former President 

Gayoom, left the government coalition and switched sides to join Nasheed and formed a 

‘Maldives United Opposition’ coalition to defeat the President.596 Furthermore, Yameen’s 
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government was increasingly hostile toward the opposition leaders, which increased public 

support for the opposition and led to rifts within his party.597  

Consequently, Yameen realised that he was close to losing parliamentary majority. During 

Nasheed’s Presidency, he had witnessed the difficulties the executive faced when government 

works that required parliamentary approval were stalled in parliament because MPs 

deliberately delay these works and due to frequent cancellations of parliamentary meetings.598 

Not only could parliament withhold the government budget and stall projects, but the growing 

opposition support in parliament also meant that the opposition MPs could remove his cabinet 

ministers and himself from office. Thus, he reached out to his only remaining ally, the Supreme 

Court of the Maldives, to restrict the legislative assembly and secure his office and those of his 

ministers.  

The Supreme Court: Serving Two Masters 

Administration of Nasheed 

During Nasheed’s Presidency, when the executive and parliament found themselves embroiled 

in a stalemate, they sought the Supreme Court’s help to resolve their conflicts.599 One of the 

most significant cases presented before the Supreme Court was the en masse resignation of 

Nasheed’s cabinet to protest against parliament’s obstruction of the government.600 After the 

resignation of his ministers, Nasheed sought to reappoint them but was faced with a major 

challenge as the Constitution required parliamentary approval for cabinet appointments.601 The 

government tried to evade this process and contended that failure to obtain parliamentary 
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approval did not mean that the cabinet minister would lose their post.602 The Supreme Court 

found itself in the middle of the conflict when the case was submitted to the Court. The judges 

ruled that the cabinet ministers who did not receive parliamentary approval could not remain 

in their posts.603 The ruling created tensions between the executive and parliament.  

In a second case, the President refused to ratify an amendment to the Public Finance 

Act 2006 that parliament passed for the second time after he rejected it the first time.604 The 

Constitution states that “Any bill returned to the People's Majlis for reconsideration shall be 

assented to by  the  President  and  published  in  the  Government  Gazette  if  the  bill,  after 

reconsideration,  is  passed  without  any  amendments,  by  a  majority  of  the  total membership 

of the People's Majlis.”605 The amendment was passed in the manner prescribed in the 

Constitution after the President sent it for reconsideration. However, he refused to ratify it, 

saying that the Constitution did not stipulate that he should ratify it in a specific duration.606 

The case was presented to the Supreme Court for review, and the judges ruled that the President 

must ratify the bill within the duration stipulated for the ratification of parliamentary bills in 

normal circumstances.607 

In a separate case, the government disagreed with parliament over its oversight 

functions over the Maldives National Defence Force (the military) and the Police. The 

government rejected parliament summons to the Major General and Commissioner of Police.608 

The Supreme Court was once again called to resolve this dispute. The Court issued an Advisory 
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Opinion609 in favour of the parliament’s view that it had oversight functions over the police 

and military.610  

In one of the cases where the Attorney General sought the Supreme Court’s opinion 

over a dispute with parliament, the Court relieved itself from the conflict between the two 

powers. It ruled that the Court did not have the jurisdiction to review the case.611 In this case, 

the dispute was whether parliament could approve a person nominated to the ACC by the 

President which was later withdrawn. The Attorney General asked for Supreme Court’s advice, 

and the Court ruled that it was not within the jurisdiction of the Supreme Court to advise the 

Attorney General, and to do so would amount to encroachment on the executive power.612 

In all the cases above discussed, the Supreme Court favoured the parliament’s view, 

which resulted in tension between the executive and judiciary. The relationship between the 

courts and the executive was tarnished from the beginning because Nasheed’s government 

intended to overhaul the judiciary. When Nasheed came to power in 2008, the judiciary 

consisted of judges appointed by Gayoom, Nasheed’s main political opponent. However, when 

Nasheed was President, Gayoom’s party had a majority in parliament. The new Constitution 

required setting new standards for judges, reappointing the existing judges that meet the 

requirements, and removing the ones that did not. At the same time, parliament supported the 

re-appointment of all the existing judges because Gayoom had a majority in parliament and 

they did not want to lose their control over the judiciary.613  
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When the Interim Supreme Court’s term was approaching its end, the existing judges 

fought against the government to remain in office.614 The parliament and the government were 

in limbo over Supreme Court appointments. Nasheed’s government fought to remove the 

existing judges while parliamentarians wanted to keep the existing judges. Lacking enough 

support in parliament, Nasheed used the military to fight parliament and the Supreme Court. 

Under his orders, the military confiscated the keys of the Supreme Court in a bid to pressure 

opposition MPs to approve the judges he nominated and to keep the existing judges out of the 

Supreme Court until a decision was made in parliament.615 Eventually, the executive and 

parliament agreed to divide the bench between the two parties and appointed judges a few days 

after the constitutional deadline.616  

Administration of Yameen 

President Yameen had witnessed how an opposition parliamentary majority could hinder the 

government’s work and almost paralyse the whole executive arm. He, therefore, took pre-

emptive measures and had his Attorney General filed two cases with the Supreme Court asking 

to interpret the Constitution in a way that would prevent the Parliament from dismissing him 

or his cabinet ministers.617 The government also asked the Supreme Court to interpret the 

Constitution to prevent the ruling Party MPs from joining the opposition.618 The Supreme 

Court, which was appointed when Yameen’s party had a parliamentary majority, returned the 

favour and ruled in favour of the government in these cases.619 
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In the first case, the government asked the Supreme Court to interpret the Constitution 

to mean that no-confidence motions against cabinet ministers would not be valid unless 

parliament could prove the reason for the no-confidence motion.620 The Constitution of the 

Maldives does not require parliament to conduct hearings or provide any specific reason.621 

Nonetheless, the Supreme Court ruled that all no-confidence motions should be submitted to 

the Supreme Court for review before being valid despite the Constitution not requiring the 

Supreme Court’s approval for no-confidence motions.622  

In the second case, the government asked the Supreme Court to rule that MPs elected 

through a Party would lose their seat in parliament if they were expelled from their party or 

resigned. The government filed the case when 10 MPs of the ruling party defected to the 

opposition and began the process of removing the Speaker of parliament through a no-

confidence motion.623 The Supreme Court hastily ruled that the MPs expelled from their parties 

or those who resign or join another political party would lose their seat in parliament.624 

Following the Supreme Court’s ruling, the EC disqualified 12 MPs - some who resigned to join 

the opposition, and some MPs who were expelled from the ruling party.625 

Resorting to Unconstitutional Methods: Adding Fuel to the Fire 

Administration of Nasheed 

After continuous political turmoil, Nasheed’s government became desperate as its efforts to 

control the parliament and judiciary had failed. He then resorted to using the security forces to 

fight the other powers of the state. First, he arrested People’s Alliance Party Leader MP Abdulla 

Yameen (who defeated Nasheed in the 2013 presidential election) using the military.626 The 

military held him in detention for nine days and refused to produce him to the Court to 
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determine his detention’s legality as required by the Constitution.627 This was not the first time 

Yameen was detained. He was arrested previously on charges of bribery along with MP Gasim 

Ibrahim (who was Nasheed’s first Home Minister), and the Supreme Court released them.628 

This prompted criticism from the police and the government that the Courts were impeding 

corruption cases.629 

The government then decided that there was no recourse through the judiciary and 

considered the courts an impediment to its efforts to arrest opposition figures accused of serious 

crimes.630 The government then asked the military to arrest the Criminal Court's Chief Judge.631 

Despite calls from the Prosecutor General, the HRCM,632 and a Supreme Court Order,633 the 

government refused to release him or present him to the Court to decide his detention’s 

legality.634 The opposition parties launched a series of protests demanding the Judge’s 

release.635 Eventually, the Police and the military joined in with the opposition demanding to 
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stop giving unlawful orders to the security forces.636 Ultimately, Nasheed was forced to 

resign.637  

In short, Nasheed’s administration came to power through a coalition of convenience 

that broke down in a few months. This led to executive-parliament gridlock in which the 

judiciary was in the middle. The parliament impeded the work and functioning of the executive, 

and the Supreme Court was called to resolve the disputes. However, the Parliament can 

influence the judiciary’s appointment and dismissal,638 and the Supreme Court leaned towards 

the parliament. Consequently, Nasheed resorted to unlawful methods that resulted in his 

government's end – just halfway through his presidential term.  

Administration of Yameen 

Unlike Nasheed, Yameen managed to constrain the parliament and prevent it from dismissing 

himself or any of his cabinet ministers – all using the Supreme Court. However, this did not 

last long. With Yameen’s political party breaking down into factions, he became more isolated, 

and the Supreme Court switched sides, realising the change in the political atmosphere. On 1 

February 2018, the Supreme Court, on its initiative, issued a ruling639 invalidating its previous 

judgment on floor-crossing (effectively reinstating the dissident MPs).640 In its ruling, the 

Supreme Court also said that the judges were under the influence of politicians when they 

sentenced nine opposition leaders, including Nasheed, Imran Abdulla,641 MP Gasim 

Ibrahim,642 and MP Faris Maumoon.643 The Supreme Court was aware that the executive was 

in control of the judiciary through the JSC. To ensure that the government could not dismiss 
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the Supreme Court judges through the Commission, the Court ruling stated that the 

Commission had no jurisdiction over the Supreme Court judges.  

The government did not enforce the Supreme Court’s ruling and tried to negotiate with 

the judges through the Attorney General and Prosecutor General.644 Three days later, the 

Attorney General held a press conference with the Chiefs of the military and the police and 

informed the public that the Supreme Court ruling amounted to a judicial coup and that the 

military and the police were with the government.645 The government then declared a state of 

emergency. It suspended a lengthy list of fundamental rights, the Criminal Procedure Code, 

parts of the judges Act concerning immunities of judges, and parts of the Constitution 

determining the Supreme Court’s jurisdiction.646  

The government was concerned that parliament might dismiss the President and cabinet 

ministers during the period the state of emergency was in effect and suspended the 

constitutional provisions on parliamentary powers to remove the President and cabinet 

ministers.647 A few hours after the declaration of the emergency, the military and police 

stormed into the Supreme Court chambers and arrested the Chief Justice along with another 

Supreme Court judge.648 The police also arrested Chief Judicial Administrator and former 

President Gayoom.649 They were all accused of plotting to overthrow the government.650  
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With the sudden arrest of politicians and judges that did not favour the government, the 

parliament and the judiciary soon succumbed to the executive. The arrest of the judges and 

MPs created fear amongst the remaining judges and MPs. The judiciary and legislature lost 

their power. Therefore, there was no check on the President’s powers during this period. 

Parliament did all it can to prove its loyalty to the government. For example, the Constitution 

require parliamentary approval for declarations of emergency.651 The legislative arm 

approved652 the state of emergency declared by Yameen without the constitutional quorum 

present in parliament as required by the Constitution, 653 and the Supreme Court quickly ruled 

that the constitutional quorum was unnecessary.654  

 

 

 

 

 

 

 

                                                           
 

650 Maldives Independent, ‘Maldives Judges ‘Took Millions in Bribes’ as Part of Coup Plot’ Maldives Independent 

(Male’, 7 February 2018) <www.maldivesindependent.com/politics/maldives-judges-took-millions-in-bribes-as-

part-of-coup-plot-135738> accessed 30 February 2021.  

651 Article 257(a) of the Constitution of Maldives 2008 states that declarations of emergency “…[S]hall be 

submitted to the People's Majlis within forty eight hours. If the People's Majlis is not in session at the time of the 

declaration, it shall be re-called within fourteen days, inclusive of holidays, and the declaration of a state of 

emergency submitted to the People's Majlis for approval.” 

 
652 Maldives Independent, ‘Maldives State of Emergency Extended by Another 30 Days’ Maldives Independent 

(Male’, 20 February 2018) <www.maldivesindependent.com/politics/maldives-state-of-emergency-extended-by-

another-30-days-135972> accessed 22 April 2021.  

 
653 Article 87(b) of the Constitution of Maldives 2008 stipulates that “…voting on any matter requiring compliance 

by citizens shall only be undertaken when more than half of the total membership of the People's Majlis are present 

at the sitting at which the matter is voted upon.” 

 
654 Supreme Court Advisory Opinion 2018/SC-AD/07; Maldives Independent, ‘Parliament’s Approval of State of 

Emergency Constitutional, Supreme Court Rules’ Maldives Independent (Male’, 26 February 2018) 

<www.maldivesindependent.com/politics/parliaments-approval-of-state-of-emergency-constitutional-supreme-

court-rules-136068> accessed 15 May 2021.  

 



106 
 

 

Part 5: Recommendations and Conclusion 

There are major problems concerning the doctrine of separation of powers identified in the 

preceding parts of this chapter. First, the instability of the government and its failure to deliver 

effective policies when the opposition controls the parliament. Second, the formation of 

coalition governments and the political instability that followed when the coalition broke down. 

Third, the government’s ability to forcefully restrain the Supreme Court and the parliament 

using the Security Services.  Fourth, the judiciary’s inability to adjudicate impartially. How 

can we resolve these issues? It must be noted that not all these problems could be solved 

through the Constitution and Institutional Design. As Tom Ginsburg and Aziz Huq have 

written, democratic rule cannot be maintained only by making the right tweaks to the 

institutional design or a flick of the constitutional pen.655 However, some changes could 

improve the chances of maintaining democratic rule and stability through the Constitution and 

institutional design.  

Most of the problems associated with the executive-Political dimension in the Maldives 

relate to power-sharing between these two branches. The power-sharing model is governed by 

the political system adopted and how the powers interact varies between presidential and 

parliamentary systems. In the Maldives, the executive requires parliamentary support to 

continue in office as the parliament could dismiss cabinet ministers for no confidence and 

remove the President.656 This is the root of government instability. The parliamentary power to 

remove the President and the cabinet ministers is sometimes considered a feature of 

parliamentary systems despite the official recognition of the Maldives as a presidential 

system.657 In presidential systems, “Presidents wield unilateral control of the appointment and 

removal of cabinet members, while such power is left to the assembly in parliamentary 

government.”658 However, this is not enough to classify the Maldives as a parliamentary 
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regime. The constitutional arrangement of the division of powers between the executive and 

parliament essentially makes the Maldives a presidential system659 due to its strong features of 

presidential systems.660 

A key issue noted above is the disagreements between parliament and the executive 

over key policies, which led to gridlock. As a result, the government was unable to deliver 

effective and responsive policies. Gridlocks between the parliament and executive, and the 

subsequent failure of the government to deliver effective and responsive policies are perils of 

presidentialism.661 The Maldives Constitution endorsed a feature of parliamentarism 

(parliamentary powers to dismiss ministers and the President) with many features of 

presidentialism, creating a combined model with more presidential features. As the system in 

the Maldives leans more towards Presidentialism, the governments have come to be described 

as Presidential. 

One of the perils of Presidentialism is that the executive and the Legislative come 

through popular vote, and both powers can claim to speak on behalf of the people, leading to 

conflict.662 This was exactly the case in the Maldives. Both Nasheed and Yameen were faced 

with an opposition parliament, which resulted in executive-parliament gridlock. Another 

related issue is the problem of the formation of coalitions of convenience. The governments 

analysed above came through coalitions which broke down as soon as the government was 
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formed. Since the coalition parties helped the Presidents gain many votes, without which they 

could not have won the elections,663 their departure meant that a large number of the society 

was no longer supporters of the government. This is another peril that comes with 

Presidentialism - the fixed-term of the President - which prevents re-adjustments as the 

circumstances change.664 In the case of the two governments above discussed, both Nasheed 

and Yameen came to power through coalitions as they could not win alone. But once in power, 

the coalition split, meaning that the circumstances changed, and thereafter the two governments 

lacked popular support. However, under the system adopted in the Maldives, there was no room 

for a change of government until the expiry of the presidential term of five years. The result 

was lengthy political instability and unrest.  

Another problem highlighted above is the executive’s use of the Security Services to 

undermine the parliament and the judiciary. In the two governments discussed in the previous 

parts, the result of using the Security Services was different. In the case of Nasheed, the military 

and the police arrested members of the judiciary and opposition leaders at first, yet eventually 

abandoned the government and joined the opposition, which led to a coup. In the second case 

of Yameen, the military remained faithful even after the parliament and the Supreme Court 

turned against the government. The divergent paths and an in-depth study of civil-military 

relations is an issue reserved for the next chapter. However, suffice to mention here that 

scholars had predicted that coups were more likely in Presidential Systems as the military might 

become involved when conflict erupted between the state branches.665 Therefore, the 

involvement of the military has some connection with the form of government.  

Therefore, the issues boil down to the features of presidentialism adopted in the 

Constitution. Thus, a modest recommendation would be to adopt a parliamentary system of 

government. However, it leads to the question whether the problems identified in the Maldives 

could be resolved so easily by changing the form of the government or would it solve the 

existing problems and bring in a new set of issues. In 2007, José Antonio Cheibub argued that 

it was not presidentialism that led to unstable democracies, but unstable countries adopted 
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Presidential Systems, and that in those countries, any form of democracy was likely to perish.666 

To some extent, it is true.667 In the two presidential terms discussed, it is evident the lack of 

democratic opposition,668 the unwillingness of the politicians to abide by the new rules, and 

their desire to concentrate powers in the executive by appointing loyalists to the judiciary and 

Fourth Branch Institutions. Their willingness to deploy the Security Services to tame the 

parliament and the judiciary contributes to these issues. All of these make the Maldives a 

politically unstable country. Therefore, the country might be equally unstable even in a 

parliamentary system, but it will be due to different issues.  

Nevertheless, what led to the military's involvement, and the parliament-executive 

deadlock in the two governments resulted from presidential features in the Constitution. But 

changing the form of government is no guarantee of a successful democratic transition or 

consolidation in the Maldives. It would certainly create new constitutional issues as the 

politicians lack the will to consolidate democracy. As Lipset once wrote, cultural factors 

derived from history are extraordinarily difficult to change, but political institutions and 

constitutional arrangements are changeable, and those looking for ways to enhance the 

possibility of stable democracies should focus on them.669 Thus, the only option left is to look 

for political institutions that suit the country.670 Therefore, this section has recommended 

constitutional changes that could resolve the problems the Maldives face due to the existing 

constitutional arrangements. 
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Concerning the Judiciary 

As this chapter has demonstrated, Supreme Court judges are dependent on the parliament to 

remain in office, and prospective judges require the support of the President to get nominated 

to parliament. This chapter has also shown that the JSC, the body responsible for evaluating 

and recommending prospective Supreme Court judges to the President, is highly politicised 

and controlled by the politicians. Therefore, any solutions must first address the parliament’s 

ability to dismiss Supreme Court judges by amending laws, the composition of the JSC, and 

the presidential powers to discard candidates recommended by the Commission and nominate 

only the candidates the President decides.  

Insulating the Judicial Service Commission 

The judicial appointment mechanism and the independence of the selecting body can affect the 

level of judicial independence. However, there is no one best model when it comes to 

appointments and selecting bodies.671 While there is no one best selecting process or a single 

best composition of judicial appointment bodies, the preceding parts of this chapter have 

demonstrated that the existing model in the Maldives is not fit to serve its purpose.    

One of the key goals of having an independent commission to recommend candidates 

is to ensure that the judicial appointment's purpose is to select the best candidate and not just 

fill a vacancy.672 The question is, how can we form an independent Commission? Before 

addressing this question, one must look at how the Commission can be captured. Broadly 

speaking, there are two ways to capture the Commission, internally and externally.673 External 

capture occurs when an entity outside the Commission captures it.674 In contrast, the 

Commission is internally captured when a sub-group of people within the Commission 

regularly outvotes the other members.675 The JSC of the Maldives is both internally and 

externally captured. All the members in the Commission that represent the parliament and 
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members that rely on parliament to remain in office outweigh the votes of members under the 

control of the President. The external entity that captures the Commission is the parliament.676 

This situation worsens when the President’s party wins the parliamentary majority, in which 

case the President controls the Commission.  

Thus, a modest recommendation would be to remove politicians from the Commission 

to insulate the Commission from political influence so that it can work in the best interest of 

the judiciary and the Country. However, as mentioned before, this requires political will and 

actors committed to democracy and judicial independence. Thus far, the Maldives politicians 

have shown no such interest. The Maldives democratic reform movement leaders won 

Presidency in 2008 but failed to win a parliamentary majority. They argued that the JSC’s 

composition should be amended but there was no parliamentary support for these changes. In 

2018, they once again won the presidential election and this time managed to win a 

supermajority in parliament.677 One of the campaign pledges of Nasheed and the reform 

movement leaders was reforming the JSC.678 Nonetheless, once in power with a supermajority, 

they showed excuses and appointed their friends and loyalists, refusing to reform the 

Commission.679  

Removing the politicians in the JSC alone might be insufficient to insulate the judiciary 

from political influence. There remains the issue of parliament’s ability to reduce and increase 

the Supreme Court’s bench by amending the Judicature Act. A reasonable way to prevent 

politicians from tampering with the Supreme Court’s membership would be incorporating in 

the Constitution the number of judges sitting in the Supreme Court and placing procedural 
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hurdles to demotivate frequent constitutional amendments.680 Constitutionally defining the 

number of sitting judges in the Supreme Court alone might not be a useful solution because the 

constitutional amendment process is fairly simple in the Maldives.681 Any party with a strong 

majority in parliament can easily change the Constitution. The current government that came 

into power in 2018 and Yameen’s government were able to gain enough parliamentary support 

to change the Constitution. Thus, placing barriers could safeguard the Constitution from 

politicians motivated to make changes that can derail judicial independence or facilitate 

democratic decay.   
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Chapter 4: Human Rights and Limitation 

“There is freedom of speech, but I cannot guarantee freedom after speech,” Idi Amin, Former 

President of Uganda. 

 

Part 1: Introduction 

Democracy and human rights are two big ideas that emerged in the 20th Century.682 Human 

rights play a vital role in democracy, and without human rights, democracy loses its soul.683 In 

order for a country to be a democracy, there are some fundamental freedoms and rights the 

State must guarantee to the people.684 The scholars of democracy and constitutional law argue 

that civil liberties, such as the freedom of expression, the press, and the freedom to form and 

participate in organisations are cardinal to democracy.685 They facilitate values necessary in a 

democratic society.686 It allows meaningful political competition between the political parties 

and allows the opposition political parties to compete for power and challenge the incumbent 

government.687  

Political parties cannot function in a meaningful way without freedom of expression as 

it gives the people the power to criticise and question the government.688 It would be impossible 
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to keep the government in check without free speech.689 Furthermore, allowing public criticism 

of laws increases the likelihood that laws will reflect the view of the public.690 Without free 

speech, governments are more likely to discard the wishes of the public.691 In addition to 

preventing abuse of power by government officials, free speech promotes an additional 

complementary value - individual autonomy.692 The strongest check against the government is 

a populace of autonomous individuals “who care about their liberties and have the courage to 

defend them.”693 Scholars have frequently argued that free speech facilitates the operation of 

the democratic process.694  

Freedom of speech also safeguards freedom of association.695 The right to form 

organisations empowers civil society and allows the formation of political parties.696 In a 

democratic society, political parties are one of the most crucial forms of organisations that play 

a key role in a democracy.697 Furthermore, associations are important in a democracy as groups 

which promote the common good can act as intermediaries between the government and 
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individuals.698 Freedom of assembly is instrumental to democracy because it promotes “liberty, 

independence, pluralism, and a voice in decision-making.”699 

One of the features that distinguish between a fully authoritarian regime and a 

democracy is the level of protection the State affords to civil liberties.700 Thus, countries cannot 

achieve democracy without proper respect for human rights, and failure to uphold fundamental 

rights leads to authoritarian rule.701 Scholars have sometimes defined undemocratic regimes by 

labelling them as forms of weak democracies, such as hybrid regimes702 or semi-

democracies.703  

Larry Diamond defined countries that fail to secure human rights and civil liberties as 

electoral democracies.704 Another well-known label, “illiberal democracy”, was attached to 

states that routinely violate human rights.705 Scholars have also used conceptual labels such as 

managed democracies706 and quasi democracies707 to describe such states. However, these 

states violate the minimal democratic norms, and there are scholars that argue that these states 

should not be described as democracies of any form.708 Linz argued that such countries are not 
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democratic even from the minimal standards and suggested adding adjectives to 

authoritarianism when labelling them instead of adding adjectives to democracy.709  

The nexus between democracy and freedoms have been discussed since the time of 

ancient Greece.710 Democracy empowers the people and ensures the involvement of the people 

in ruling the country.711 Human rights empower individuals and limit their governments.712 As 

such, human rights are considered important building blocks in new democracies.713 The 

importance of human rights for democracy and institutional requirements are often emphasised 

in academic literature.714 However, how to develop a culture of human rights and how to ensure 

the effective realisation of human rights in new democracies are often neglected.715  

Many countries in the world have incorporated international treaties and regional legal 

instruments into their domestic legal frameworks.716 However, ratification and domestication 

of international human rights laws are meaningless if the states are negligent in implementing 

those rights.717 Protection of human rights requires independent and competent courts free from 

inadequacies in the judicial process of rights protection.718 It also requires a state that refrains 

from arbitrary and oppressive policing and abuse of emergency powers.719 The international 

                                                           
 

709 Juan Linz (n 76).  

 
710 David Beetham, ‘The Quality of Democracy: Freedom as the Foundation’ (2004) 15(4) Journal of Democracy 

61. 

 
711 Jack Donnelly, ‘Human Rights, Democracy, and Development’ (1999) 21(3) Human Rights Quarterly 608. 

 
712 ibid. 

 
713 Morten Kjaerum, ‘National Human Rights Institutions Implementing Human Rights’ ( Danish Institute for 

Human Rights, 2002) 

<www.protectcivilrights.org/pdf/docs/Kjaeurm,%20National%20Human%20Rights%20Institutions%20Implem

enting%20Human%20Rights.pdf> accessed 11 May 2021.    

 
714 See the discussion of the general literature on democracy in the introductory chapter.  

 
715 Susan Dicklitch, ‘Failed Democratic Transition in Cameroon: A Human Rights Explanation’ (2002) 24 Human 

Rights Quarterly 152. 

 
716 Alec Stone Sweet and Jud Mathews, Proportionality Balancing and Constitutional Governance: A 

Comparative and Global Approach (Oxford University Press 2019).  

 
717 Sharanbir Grewal and Erik Voeten, ‘Are New Democracies Better Human Rights Compliers?’ (2015) 69(2) 

International Organisation 497.  

 
718 Beetham (n 710).  

 
719 ibid. 



117 
 

community is often satisfied when a country constitutionalises human rights.720 Little attention 

is paid to how much these rights are enforced.721 

The first part of this chapter is an analysis of the Maldivian constitutional framework 

governing human rights. It will show that the Maldivian Constitution has incorporated and 

codified international treaties therein. The second part will survey constitutional rights in 

Maldivian history. The second part will demonstrate that the Maldives have a long history of 

codifying human rights into its Constitutions and have never enforced them. The third part of 

the chapter will assess the enforcement of human rights incorporated into the 2008 

Constitution. It will show that the Maldivian governments that came to power post-2008 carried 

on the culture of human rights restrictions, and people were not able to realise their 

constitutional rights even after the implementation of the 2008 Constitution. The final part will 

provide recommendations on how to strengthen the Maldivian human rights mechanism. These 

recommendations will be based on the findings of the previous parts of the chapter.  

This chapter argues that the Maldives, like many other nations that attempted 

democratic transition after the introduction of the International Covenant on Civil and Political 

Rights (ICCPR) and the Universal Declaration of Human Rights (UDHR), incorporated a set 

of human rights into its most recent 2008 Constitution. However, these rights are just ‘paper 

rights’ that are not enforced. The governments that came to power post-2008 Constitution 

carried on the tradition of human rights abuse. The courts have been negligent in their duty to 

protect constitutional rights due to their incompetence and lack of independence.  

This also has wider implications for the protection of human rights in new democracies. 

The UN and western countries have successfully pressured new democracies to incorporate 

international human rights into their domestic legal framework. However, judicial institutions 

and state institutions in new democracies are ignorant of how to enforce these rights. They do 

not have a culture of human rights. In fact, countries like the Maldives have a culture of 

suppression. This cannot be changed by adding more Articles to the Constitution. New 

democracies must develop a culture of human rights protection.    
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Part 2: Constitutional Framework of Human Rights 

The Maldives constitutional assembly of 2005 understood and accepted the importance of 

human rights in a democracy and incorporated a set of rights into the Constitution of 2008. 

However, this was not the first time Maldivian constitutional drafters endorsed human rights 

in the Constitution. The language of human rights has a long history in the Maldives. The 

country’s first Constitution adopted in 1932 formally recognised a list of rights.722 The 

constitutions promulgated after the 1932 constitution borrowed this set of rights into 

succeeding constitutions of the Maldives, but their contents have changed over time. The 2008 

Constitution of the Maldives, which is still in effect, contains the most extensive list of 

constitutional rights written in a Maldivian Constitution thus far. Like Constitutions adopted in 

recent times,723 the Maldives 2008 Constitution endorsed a lengthy list of constitutional rights 

divided into civil and political rights, socio-economic rights, and environmental rights.724 

Civil and Political Rights 

The civil and political rights in the 2008 Constitution reflect the rights found in the UDHR, the 

ICCPR, as well as constitutional clauses commonly found in modern era Constitutions.725 

During the drafting of the constitutional chapter on rights, the framers of the Constitution 

frequently cited and referred to international human rights instruments and Constitutions of 

other countries.726 The chief advisor to the constitutional assembly in drafting the Constitution 

was a Canadian professor, and therefore, it is no coincidence that the Maldives 2008 
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Constitution’s human rights framework has some similarities with the Canadian Charter of 

Rights and Freedoms – especially the mechanism limiting human rights.727  

Borrowing the language of human rights from international treaties and Constitutions 

of other jurisdictions, the Maldives 2008 Constitution guarantees the right to life, liberty and 

security,728 freedom of expression,729 freedom of the press,730 the right to form political parties, 

associations, and unions731, the right to vote and stand for elections,732 and the right to assembly 

without permission from the State.733 Furthermore, the Constitution incorporates rights 

pertaining to criminal law and outlines general procedural rules in criminal matters.734 The 

drafters included these rights to address the abuse of criminal laws and the criminal justice 

system by the government at the time.735  

Of all these rights, the most fundamental is the right to life.736 The original clause on the 

protection of the right to life proposed to the constitutional assembly was identical to Article 7 

of the Canadian Charter of Rights and Freedoms.737 According to the Canadian Charter, the 

State cannot deprive anyone of his or her right to life except in accordance with the principles 

of fundamental justice.738 When the Drafting Committee submitted the clause to the 
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constitutional assembly, members were of the opinion that including the phrase “principles of 

fundamental justice” would bar the State from carrying out capital punishment.739 The majority 

of the members agreed that the phrase could limit the State’s ability to enforce the death penalty 

and decided to change the phrase to “except pursuant to a law” to allow the parliament to pass 

laws that would enable enforcement of the death penalty for offences under the Islamic Sharia 

such as murder and desertion of religion.740 The concern is surprising because the Maldives 

has effectively maintained a moratorium on the death penalty since 1953.741 The last person 

executed in the Maldives was Abdul Hakeem Didi in 1953 after the court found him guilty of 

murdering a person using black magic and conspiring to murder the President using black 

magic.742 

Socio-Economic Rights 

Many Constitutions in the world adopted after 1970 endorse socio-economic rights to ensure 

social justice at the national level.743 The International Covenant on Economic, Social, and 

Cultural Rights (ICESCR) was the first international instrument to recognise these rights at an 
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international level.744 Legal scholars in favour of constitutionalising justiciable socio-economic 

rights postulate that these rights would force redistribution of wealth and resources to alleviate 

poverty and inequality.745 They believe that enjoyment of civil and political rights without 

preventing social exploitation would not make sense, as freedom of expression would not mean 

much to someone dying of hunger.746 Those against the inclusion of socio-economic rights 

argue that the Constitution might lose credibility when the State cannot deliver the 

constitutional promises.747  

Borrowing from international instruments such as the ICESR and Constitutions of other 

countries, the drafters of the 2008 Constitution of Maldives constitutionalised an extensive list 

of socio-economic rights. The list includes the provision of nutritious food and clean water,748 

access to clothing and housing,749 good standard health care,750 a clean and healthy 

environment,751 equal access to natural resources, public transportation services, the state 

media, and communication services.752 Furthermore, the Constitution require the establishment 

of an adequate sewage system and supply of electricity in all the inhabited islands of the 

Maldives.753 These rights are subject to the ability and the financial capacity of the State.754 

During deliberations in the constitutional assembly, members believed that constitutionalising 
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these rights would force the State to provide these rights. But they failed to consider that 

constitutional provisions are not self-enforcing clauses.755 As a result, similar to most countries 

that adopted this form of lengthy socio-economic rights, the Maldives has struggled to deliver 

these aspiring promises enshrined in the Constitution.756  

Limitation and Jurisdiction of the Court 

Human rights are not absolute. The States must balance the right of the individual against the 

needs of the society.757 This requires achieving a national compromise between the State and 

the rights of the individual.758 In order to assist in reaching this compromise, countries have 

adopted clauses into their Constitutions, and these clauses tend to be in four categories. There 

are Constitutions that have (a) a general limitation clause that applies equally to all the 

constitutional rights,759 (b) Constitutions that have rights-specific clauses,760 (c) Constitutions 

with both general and specific limitations, and (d) some Constitutions may not have a clause 

on limitation of human rights at all.761  

The Constitutional rights found in the 2008 Constitution of Maldives are subject to 

Article 16 of the Constitution - a general limitation clause that applies equally to all the 

constitutional rights. Article 16 of the Maldives 2008 Constitution states that everyone is 

entitled to exercise their constitutional rights within the boundaries set by Islam.762 In addition 

to limitations under Islam, the State can impose limitations through primary legislation.763 
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However, limitations imposed through parliamentary legislation must be subject to limits 

justifiable in a free democratic society.764 The only accepted version of Islam in the Maldives 

is the Sunni sect of Islam. Therefore, constitutional limitations are valid on two grounds, a) 

limitations justifiable under the Sunni sect of Islam, and b) limitations under primary 

legislations that are justifiable. The Constitution binds future laws to the Constitution and laws 

that conflict with the clauses in the chapter of rights is void.765 

Since the Constitution has a general limitation clause, it places a heavy burden on the 

judiciary to protect constitutional rights. The courts, especially the High Court and the Supreme 

Court of the Maldives, have an important role to play to ensure the effective realisation of 

human rights in the Maldives. It must use its interpretative powers to strike down laws that are 

in violation of the Constitution.766 The Constitution provides interpretational guidelines for the 

courts to refer to when determining whether a limitation of a Constitutional right was in 

conformity with the Constitution. The courts must consider the nature of the right, the purpose 

of the limitation, the means and extent of the limitation, the connection between the limitation 

of the right and the importance of the right, and whether the State could achieve the objective 

of the limitation by limiting the right to a lesser degree, and the level of limitation required 

under Islam.767 Article 16 of the Constitution taken altogether represents the elements of the 

principle of proportionality. The concept of proportionality is composed of four core values: 

proper purpose, rational connection, necessary means, and a proper relation between the benefit 

gained by realising the proper purpose and the harm caused to the constitutional right.768 

Therefore, limiting rights in the Maldives must adhere to the principle of proportionality.  
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Part 3: History of Constitutional Rights  

The constitutional history of the Maldives shows that constitutionalising of fundamental rights 

began in the Maldives as early as 1932. At the time, Sultans (kings) ruled the Maldives without 

any formal restriction of authority or separation of powers. Despite the absence of formal 

restrictions and a system of separation of powers, international and domestic political factors 

imposed restrains on the powers of the Sultans.769 The endorsement of constitutional rights in 

the Maldives’ first Constitution in 1932 was the result of British involvement in the Maldivian 

domestic political sphere.770  

Notwithstanding the incorporation of fundamental rights in the Constitution, the 

Maldivians were not able to realise these rights endorsed in the Constitution.771 The 

authoritarian nature of the rulers and their willingness to compromise constitutional rights for 

peace and security barred the citizens from realising their constitutional rights.772 Nonetheless, 

promises of respect for constitutional rights and restraint existed in the constitutional clauses. 

The following section analyses the constitutional rights in the previous Constitutions of the 

Maldives to analyse whether those Constitutions were different from the current Constitution 

of 2008.  

Constitutional Rights under the Previous Constitutions 

The Maldives adopted its first Constitution in 1932 during the reign of King Shamsuddeen III. 

The political elites in the Maldives used Constitutions to legitimise powers and as a dispute 

resolution mechanism to resolve disagreements over power-sharing between the elites. 

Therefore, the protection of constitutional rights and individual liberty was, at best, a secondary 

goal. The primary objective of the Constitution was legitimising powers, achieving stability, 

and security.773  
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However, the first Constitution of the Maldives had formally adopted general principles 

such as equality before the laws and equal benefit from the laws,774 no punishment without 

laws,775 and it guaranteed individual rights and property rights. The civil and political rights 

found in the Constitution included the right to privacy,776 freedom of expression,777 freedom of 

the press,778 freedom of assembly,779 and the freedom to form associations and societies.780 The 

Constitution granted anyone subjected to torture the right to appeal before rulers – a 

constitutional luxury for torture victims to seek redress or leniency through the elites.  

Under the 1932 Constitution of the Maldives, the rights incorporated in the Constitution 

were subject to limitations determined by the laws, and the people could exercise their 

constitutional rights in accordance with the laws. The first Constitution did not refer to Islam 

as a basis of limitation. Nonetheless, the Constitution stipulated that the state religion is 

Islam.781 Therefore, even under the first Constitution of Maldives, Islam was the foundation of 

the Maldivian laws.782 Despite the absence of Islam as a limiting factor, this means that 

limitations of rights under religious grounds were justifiable according to the Constitution, as 

any law that violated the tenets of Islam was void under the Constitution. Hence, if parliament 

passed a law that granted more freedom than allowed under Islam, for example, by including 

blasphemy under the right to free speech, then the law would be unconstitutional. In practice, 

this did not matter as the constitutional rights were a façade, and the people did not have the 

freedom to enjoy or rely on their constitutional rights.  
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The life of the 1932 Constitution was short and lasted almost over a year.783 After a 

short period without a Constitution,784 the constitutional assembly gathered once again and 

amended the clauses of the 1932 Constitution in 1934. Although the 1934 Constitution is 

officially an amendment to the 1932 Constitution of the Maldives, the drafters made significant 

changes to the Constitution - they added Islamic Sharia as an additional formal justification for 

limiting the constitutional right to freedom of expression.785 Therefore, under the 1934 

amendment to the Constitution, two components warranted the limitation of the constitutional 

right to freedom of expression: the principles of Islamic Sharia and primary legislation. This 

amendment to the limitation of freedom of expression inevitably affected the constitutional 

right to freedom of the press. The main platform where the people can disseminate thoughts is 

through the media, and any limitation imposed on the right to freedom of expression equally 

applies to the freedom of the press.  

The constitutional assembly abolished the first Constitution and adopted a second 

Constitution in 1942. The drafters removed all the constitutional rights endorsed in the 1932 

Constitution from the 1942 Constitution. Nonetheless, the Constitution mentioned in Article 3 

that Maldivians could enjoy their civil and political rights.786 However, the assembly did not 

specify the rights entitled to Maldivians. The 1942 Constitution remained in force until 1953 

when Maldivians decided to abolish the monarchy.787  

Due to the suppression of freedom of expression and freedom of the press, the literature 

on the actual realisation of human rights during these oppressive times in Maldivian history is 

scarce. However, one notable incident of grave violation of human rights recorded in the 

Maldives history occurred in 1943, just a year after the adoption of the second Constitution of 

the Maldives. In February 1943, five hundred vessels from the northern islands of the Maldives 
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travelled to the capital, Male, in protest against the widespread famine and dreadful living 

conditions. The people met violent oppression from the rulers, and the leaders of this movement 

were tortured and banished.788  

The 1953 Constitution of the Maldives, officially the third Constitution of Maldives, 

abolished the monarchy, and the first president of the Maldives of the first republic began his 

term in office. The constitutional assembly did not include any constitutional rights in the third 

Constitution. There was no mention of human rights in the 1953 Constitution. The Constitution 

focused mainly on the powers of the State and other arrangements concerning the 

administration of the State. Hence, under the rule of the first president of the Maldives, there 

were no codified constitutional rights. The human rights situation under the first president 

might have remained static as it were in the past under the rule of the Sultans. Due to poor 

social and economic conditions and the authoritarian nature of the first president, the people in 

the capital city revolted against him and ousted the President.789  

The first republic collapsed within a year of its establishment. In 1954 the constitutional 

assembly once again convened to adopt the fourth Constitution of the Maldives. This 

Constitution reinstalled the monarchy, and the drafters of the Constitution incorporated the 

constitutional rights found in the first Constitution. The drafters of the succeeding Constitutions 

borrowed the constitutional rights from the 1954 Constitution. In 1968, when the Maldives 

started its second republic under President Ibrahim Nasir, the constitutional assembly amended 

the Constitution and removed the right to freedom of the press, thus narrowing the public 

sphere more than before.790 Like previous rulers, Nasir was not one to tolerate dissidents or 

critics, and much like his predecessors, Nasir maintained a centralised system focusing on the 

development of the capital, neglecting the rest of the islands.791 
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During Nasir’s reign, people from the southern atolls of the Maldives792 established 

close relations with the British through the RAF officers stationed at the British military base 

in the southern most atoll of the Maldives.793 The British military presence opened employment 

opportunities for the neglected people of the southern atolls. Nasir tried to ensure that the 

southern atolls did not exceed the capital in wealth and issued strict instructions to cap the 

wages of the Maldivians to just MVR2. However, the British government paid the people more 

than the government’s limitation. The government then imposed sanctions on these atolls, and 

the discontented people from the island of Thinadhoo794 started to openly criticise the 

government – an unprecedented act of dissidence. The government sent military officers to 

control the situation  

However, the military officers’ mistreatment of the people and harassment of women 

living on the island further escalated the situation. Eventually, the islands formed a secessionist 

movement in the southern atolls.795 In response, Nasir and a group of armed military officers 

and volunteers travelled to the island of Thinadhoo with sub-machine guns.796 They opened 

fire on children, women, and the elderly on direct orders of Nasir, killing and wounding the 

people of the island.797 The government arrested the dissidents, burned the houses and property 

of the islanders, and declared the island “uninhabited.”798  
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<www.maldiveislands.mv/44> accessed 13 January 2021.  

 
794 At the time, the island was called ‘Havaru Thinadhoo.’ This island is in Gaafu Dhaalu Atoll and played a key 

role in the secessionist movement.  

 
795 Zueshan Ali, ‘Thinadhoo: Revolution, Bloodbath, and Peace’ (Maldeeb, 2016) 

<www.issuu.com/psmnews/docs/46> accessed 16 November 2021. 

 
796 See the chapter on civil-military relations. 

 
797 See the chapter on civil-military relations. 

 
798 Mushfuq Mohamed wrote that “the military’s actions resulted in the island community being inundated with 

violence. Peoples’ valuables and property were eviscerated through brute force. Submachine gunshots were fired, 

killing several people. After the community was forcibly uprooted, the island was looted and set ablaze by the 

Maldivian defence force and its ‘volunteers’, more accurately described as regime-aligned militias, according to 

survivors and their families… Hundreds of people from the island were brought to Male and tried for treason, 

others were murdered…  No due process was followed, no redress for the community given; instead they were 

forgotten and left to their own devices.” See Mohamed (n 788).  
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After Nasir, his successor, President Maumoon Abdul Gayoom, during his 

administration convened the constitutional assembly and drafted the sixth Constitution in 1997 

(implemented in 1998). The sixth Constitution of the Maldives included additional rights 

pertaining to criminal matters. The 1998 Constitution had additional layers of limitations on 

the constitutional right to freedom of expression, freedom of assembly, and the freedom to 

form associations and societies. The Constitution allows restricting the exercise of the 

constitutional right to freedom of expression through legislation for the protection of religion, 

sovereignty of the State, and public order.799 Gayoom’s reign lasted three decades. An 

abundance of political conflict and human rights violations was recorded during this period.800  

Conclusion 

The previous Constitutions of the Maldives had endorsed civil rights like the 2008 Constitution. 

The process of constitutionalising human rights started in the Maldives in 1932, and 

Constitutions adopted in the Maldives after that had incorporated the list of constitutional rights 

originally found in the first Constitution.801 The Maldives’ first Constitution did not contain 

social, economic, and cultural rights.802 However, the Constitutions formally guaranteed civil 

and political rights necessary for a democratic society, such as the right to freedom of 

expression, assembly and the right to form associations. The main difference between the 2008 

Constitution and the previous Constitutions is that the latter had updated the chapter on rights 

borrowing from international instruments to endorse a more comprehensive list of civil and 

political rights and included socio-economic and cultural rights as well as environmental rights.  

The previous Constitutions of the Maldives, except for the 1932 Constitution, allowed 

restriction of rights based on two grounds: religion and laws. The Constitutions in the past did 

not provide any interpretational guidance. Therefore, constitutional rights were subject to the 

leniency of parliament when making limiting laws and the level Islam entertains human rights. 

                                                           
 

799 Article 25 of the Constitution of Maldives 1998. 

 
800 See generally Amnesty International’s reports on the Maldives during this period.  

 
801 Except the constitution drafted during the reign of the first president which was short lived.  

 
802 See the discussion of constitutional rights in the previous Constitutions.  
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Similarly, human rights guaranteed in the 2008 Constitution can be limited through primary 

legislation and limitations under Islam.  

However, in contrast to previous Constitutions, the 2008 Constitution restricts 

parliamentary powers of enacting limiting laws. Statutes purporting to limit constitutional laws 

must be in conformity with the constitutional requirements set out in Article 16. The courts 

have the authority to strike down laws that do not comply with these constitutional 

requirements. The criteria for limiting human rights in the 2008 Constitution are the 

components of proportionality.803 This is a constitutional safeguard the drafters added to protect 

and enforce the constitutional rights. However, the previous Constitutions of the Maldives 

showed mere incorporation of human rights into the Constitution does not ensure the realisation 

of constitutional rights. It showed that without a robust judiciary and a government willing to 

enforce constitutional rights, the people would not be able to realise their rights.  
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Part 4: The Constitution of 2008 and Human Rights in Practice  

Introduction 

As demonstrated above, the 2008 Constitution improved on the previous Constitutions and 

added constitutional safeguards for the protection of constitutional rights. The drafters of the 

2008 Constitution considered international instruments and Constitutions of other jurisdictions 

to bring the 2008 Constitution up to date. The result was a document containing a 

comprehensive catalogue of civil and political rights, socio-economic and cultural rights, and 

environmental rights.  

While all the three-generational rights play a vital role in the smooth operation of 

constitutional democracy, the primary focus here is on the constitutional right to freedom of 

expression, assembly, and freedom from torture. Freedom of expression intersects freedom of 

assembly and other civil and political rights, such as the freedom of thought, freedom of the 

press, the freedom to protest, the freedom of association, and the right to participate in public 

affairs. The constitutional right to freedom of association entails the freedom to form political 

parties, trade unions, and social organisations – all of which are cardinal to the effective 

functioning of a constitutional democratic society. Torture is antithetical to the democratic 

ideal, and a culture of torture can adversely impact the willingness of a society to invoke its 

constitutional rights. The Maldivian governments have used torture as a control mechanism to 

intimidate members of society and marginalise the masses. 

This part examines the practice of the three rights under the 2008 Constitution. 

Constitutional Rights and Limitations in Practice 

The Maldivian constitutional sphere has undergone major shifts since 1932, and these changes 

led to the 2008 Constitution of Maldives. The Constitution of 2008 was a step toward 

constitutional democracy, and it afforded constitutional protection to the individuals, the 

media, and to political parties.804 The first multi-party elections in the Maldives took place in 

2008. A coalition of reformists defeated the incumbent President.805 The leader of the main 

opposition party, Mohamed Nasheed, became the President and the international community, 

                                                           
 

804 See chapter two of the Maldivian 2008 Constitution. 

  
805 Randeep Ramesh, ‘Maldives Human Rights Activist Wins Presidential election’ The Guardian (London, 29 

October 2008) <www.theguardian.com/world/2008/oct/29/maldives-presidential-elections> accessed 29 April 

2021.   
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as well as domestic actors, were hopeful of achieving a stable constitutional democracy under 

his leadership.806 Nonetheless, Nasheed, as well as his successor Abdulla Yameen carried on 

the political culture of repression.807 During Nasheed’s time in office, Maldivians witnessed 

the suppression of freedom of the press, association, and police brutality similar to the 

restrictive enforcement of constitutional rights under the previous Constitutions of Maldives.808 

Under Nasheed’s administration, opposition political parties, opposition-aligned newspapers, 

and minorities faced State-sponsored repression of constitutional rights.809  

At the beginning of Nasheed’s term in 2008, his government tried to maintain a firm 

grip on the state media and media regulatory bodies. He formed a government corporation, 

‘Maldives National Broadcasting Corporation’, to regulate the media and installed loyalists as 

heads of the state media.810 Discontented with the state media, the opposition-dominated 

parliament passed a law creating the ‘Maldives Broadcasting Corporation’ replacing the 

government corporation.811 Nasheed refused to transfer the assets of his ‘Maldives National 

Broadcasting Corporation’ to the newly formed ‘Maldives Broadcasting Corporation’ and 

withheld the budget of the new legal body.812 The situation escalated into a court battle, and 

the Civil Court ordered the government to transfer all the assets to the Maldives Broadcasting 

Corporation. However, the government appealed to the High Court, refusing to implement the 

Court’s judgment.813 Following the government’s refusal to follow the parliamentary 

                                                           
 

806 ibid. 

 
807 See below for details. 

 
808 See below for details. 

  
809 See below for details. 

 
810 Nazeer (n 586).  

 
811 Ahmed Nazeer, ‘DQP Accuses Government of Seizing State Media’ Minivan News (Male’, 19 August 2010) 

<www.minivannewsarchive.com/politics/dqp-accuses-government-of-seizing-state-media-10468> accessed 9 

December 2021. 

 
812 ibid. 

 
813 The new legal entity the parliament created to govern the state media filed a case with the Civil Court to obtain 

the assets and staff of Television Maldives and Voice of Maldives that was held under Maldives National 

Broadcasting Corporation 
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legislation governing the state media, the opposition political parties protested, demanding the 

government free the state broadcaster.814  

The government also failed to provide equal opportunities and constitutional protection 

for the opposition news outlets. Journalists working for opposition-aligned newspapers faced 

police brutality, bureaucratic hurdles, procedural barriers, threats from senior government MPs, 

and exclusion from press conferences. One of the most popular anti-government media 

platforms at the time was a TV station called ‘DhiTV’ and their radio channel ‘DhiFM.’ The 

two media outlets faced numerous obstacles in their exercise of the constitutional right to 

freedom of expression. The police attacked their staff,815 ordered their journalists to stop live 

coverage of protests, barged into their office and ordered senior editors to end the live feed of 

anti-government protests,816 and have had their broadcasting points removed by the 

government.817 Critics of the government faced major challenges under the administration of 

Nasheed.818 He did not have enough parliamentary majority to pass autocratic laws. However, 

as head of the State and the armed forces, he utilised the government ministries, the police, and 

the military to restrict constitutional rights.819  

During Nasheed’s administration, several individuals faced public discontent for 

expressing views against the religion of Islam.820  A Maldivian citizen for the first time in 

                                                           
 

814 Ahmed Nazeer, ‘Opposition Commence Series of Protests Demanding Freedom of State Media’ Minivan News 

(Male’, 1 February 2011) <www.minivannewsarchive.com/politics/drp-commence-series-of-protests-

demanding-freedom-of-state-media-15671> accessed 10 September 2021. 

 
815 International Federation of Journalists, ‘Journalists Attacked by Riot Police’ (International Federation of 

Journalists, 2010) <www.ifex.org/journalists-attacked-by-riot-police/> accessed 9 June 2021; Ahmed Nazeer, 

‘Police Clash with Journalists During Opposition Protests’ Minivan News (Male’, 26 October 2010) 

<www.minivannewsarchive.com/politics/police-clash-with-journalists-during-opposition-protests-12667> 

accessed 16 August 2021. 

 
816 JJ Robinson 2010, ‘Police on Defense over DhiFM Coverage of Muleeage Mob’ Minivan News (Male’, 30 

January 2010) <www.minivannewsarchive.com/politics/police-on-defense-over-dhifm-coverage-of-muleeage-

mob-2967> accessed 11 April 2021. 

 
817 JJ Robinson, ‘DhiFM Disciplined over Protest Coverage’ (Male’, 23 February 2010) 

<www.minivannewsarchive.com/politics/dhifm-disciplined-over-protest-coverage-3794> accessed 11 May 

2021. 

 
818 See for example the challenges opposition aligned newspapers and journalists faced.  

 
819 See the chapter on civil military relations in the Maldives.  

 
820 See the case of Hilath Rasheed and Mohamed Nazim discussed in this chapter. 
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history publicly announced that he was struggling to believe in Islam at a religious sermon held 

in the Maldives led by world-famous religious scholar Dr. Zakir Naik.821 Following the 

statement, the attendees of the event became furious and tried to attack him.822 The police 

apprehended the man from the venue and took him into custody. Religious NGOs demanded 

his execution and called on the authorities to strip him of his citizenship in accordance with the 

Constitution of the Maldives.823 The police kept him in prison until he agreed to announce 

through the state media that he had repented and wished to follow the religion of Islam.824 In a 

separate incident, a blogger who called for tolerance had his blog shut down by Nasheed’s 

Islamic Minister, and he later fled the country having survived an assassination attempt.825   

Opposition political leaders also faced arrests and prosecution in connection with 

protests they organised and participated in. While the Constitution protects the right to 

assembly, in practice, when political parties organise anti-government protests, the police and 

the military have restricted the exercise of this constitutional right. In one of the first mass 

demonstrations against Nasheed, the police arrested the MPs and the leaders of the main 

opposition party, saying that the easiest way to control the crowd was arresting their leaders.826 

Leaders of other minor political parties faced similar consequences for organising and 

participating in anti-government protests, as well as for public criticism of the government and 

                                                           
 

821 JJ Robinson, ‘Islamic Ministry says Zakir Naik will be the “Biggest Event Ever held in the Maldives”’ Minivan 
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the-biggest-event-ever-held-in-the-maldives-5959> accessed 6 May 2021.  
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7704> accessed 10 March 2021. 

 
825 Charles Haviland, ‘Maldives Journalist Flees Island Fearing Safety’ BBC News (London, 12 July 2012) 

<www.bbc.co.uk/news/world-asia-18819243> accessed 13 February 2021. 

 
826 Corruption.net, ‘Maldives: Released MPs Continue Protests While Vice President Claims Situation “Is 

Embarrassing”’ (Corruption.net, 28 March 2010) <www.corruption.net/maldives-released-mps-continue-
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senior government figures.827 The accusations against the opposition leaders oscillated between 

treason, bribery, and spreading unsubstantiated lies against the government.828 Despite 

Nasheed’s global reputation as a democratic reformist, his intolerance of opposition politicians 

and the government’s abuse of police and military powers for political gains posed challenges 

to the exercise of constitutional rights under his presidency.  

After four years of continuous political unrest in the Maldives, Nasheed met his 

downfall in 2012.829Abdulla Yameen succeeded Nasheed. Unlike his predecessor, Yameen was 

more open about his undemocratic agenda, and he played by the classic rulebook of modern-

day undemocratic leaders. Yameen amended the Constitution to bar the candidacy of his 

political opponents, arrested and jailed all opposition leaders, reduced the number of sitting 

judges in the Supreme Court to appoint loyalists, strengthened anti-terrorism laws, criminalised 

defamation, abused emergency powers, and used the military and the police to control the 

parliament and the Supreme Court.830  He also used his parliamentary super-majority to pass 

the Right to Peaceful Assembly Act 2013,  which limited the constitutional right to freedom of 

assembly. Under the Act, organisers of protests were required to give notice to the police 36 

hours prior to protesting.831 In 2016, the Act was amended, and protesters were required to seek 

the permission of the police before organising any protests.832 Yameen’s administration strictly 

enforced the limiting laws on the opposition political parties and journalists.  

Between February 2015 and April 2015, the police arrested more than 150 protesters in 

the Maldives from anti-government movements.833 The Criminal Court ordered the detention 

of the protesters and released some of them on the condition that they did not participate in 
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829 See the chapter on civil military relations for details. 

  
830 See below for details. 

  
831 Right to Peaceful Assembly Act 2013, s 30. 

 
832 Right to Peaceful Assembly Act 2013, s 24 as amended under (Act Number 20/2016). 

 
833 Amnesty International, ‘Maldives: Assault on Civil and Political Rights’ (Amnesty International, 23 April 

2015) <www.amnesty.org/download/Documents/ASA2915012015ENGLISH.PDF> accessed 14 June 2021. 

  

https://en.sun.mv/869
http://raajjenews.blogspot.com/2012/01/maldives-president-nasheed-orders.html
http://raajjenews.blogspot.com/2012/01/maldives-president-nasheed-orders.html
https://www.amnesty.org/download/Documents/ASA2915012015ENGLISH.PDF


136 
 

future protests.834 The following month, the opposition political parties organised a mass rally 

against the government in which the police arrested 194 protesters, including leaders of three 

opposition political parties. The prosecutors charged the protesters and leaders of opposition 

parties with crimes ranging from assault with weapons to terrorism.835 A protester who threw 

an empty water bottle at the police received a lengthy sentence after the Court found him guilty 

of assaulting a police officer using a weapon.836 Following these protests, allegations of police 

brutality and failure to follow legal procedures triggered international pressure on the 

government.837 All the while, the Foreign Minister of Maldives, Dhunya Maumoon, the 

daughter of former Dictator Gayoom, contended that the human rights situation in the Maldives 

was steadily improving and accused the international community of political bias and trying to 

tarnish the image of the Maldives.838  

Meanwhile, the Maldivian courts remained loyal to the President and became 

accessories to the executive in its undemocratic agenda. The Supreme Court made regulations 

on its own, giving excessive powers to the court justices. The Court considered any criticism 

of the judiciary as contempt of Court and attempts to influence the judiciary.839 The Supreme 

Court initiated a Suo Motu case against the two heads of the EC in 2014 after they publicly 

criticised the Court over the Court’s ruling on the 2013 presidential election case.840 The Court 
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dismissed them from their positions as President and Vice President of the Commission under 

the powers of the Supreme Court to uphold the rule of law, establish justice, and protect the 

sanctity of the judiciary.841 In Elections Commission,842 the Chief Justice said that the EC has 

spoken on various forums about the Court and that those words amounted to contempt of 

Court.843  

In a second case, the Supreme Court charged the HRCM after the Commission 

submitted the Universal Periodic Review Submission in 2014 to the UN reporting the status of 

access to justice in the Maldives.844 The Commission members were appointed during 

Nasheed’s government and included key allies of Nasheed.845 The report highlighted key issues 

within the judicial system and reported that the judicial operation is questionable on the 

grounds of independence, transparency, interference, influence, competency, consistency, and 

accessibility.846 The HRCM reported to the UN that the judiciary lacks public confidence and 

that cases in the courts are delayed pending verdict for many years, leading to delay of 

justice.847 It informed the UN that the Supreme Court’s influence over all the courts had 

undermined the powers vested in the lower courts of the Maldives.848  

The Supreme Court ruled that the HRCM had described the work the Supreme Court 

had done to ensure the independence of the judiciary, the establishment of justice and actions 

the Court had taken to uphold the rule of law as influencing the judiciary.849 The Court ruling, 
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which outlined an 11-point guideline on how to conduct the Commission’s work, restricted the 

HRCM from directly communicating with international parties and ordered the Commission to 

make all international communications through the relevant state institutions.850 Experts at the 

UN deemed that the Supreme Court has disregarded the country’s international obligations and 

independence of the HRCM.851  

Conclusion 

Constitutional rights under the 2008 Constitution remained unrealised in the Maldives. The 

governments that ruled the Maldives after the implementation of the Constitution has carried 

forward the old culture of repressing human rights. There are two important factors to note 

from the incidents highlighted above. One is that governments can restrict constitutional rights 

without the need to adopt conventional undemocratic means such as “abusive 

constitutionalism” or “autocratic legalism.” Nasheed did not have enough parliamentary 

support for his party, and therefore, he could not pass any limiting laws. He used the police and 

the military to enforce restrictions on the opposition political parties and the media without any 

legal justification for the limitations.  

The government tried to justify the limitations by claiming that those actions were “necessary” 

to protect national security, maintain peace and stability, and ensure the continuity of the 

lawfully installed government.852 However, the military and the police cooperation with the 

executive in its illiberal agenda reveals the excessive control of the security forces by the 

government. However, this research will address the issue of civil-military relations in chapter 

5.  

Furthermore, the executive, the Supreme Court, and parliament, as well as the armed forces of 

the Maldives, acted in concert during the period of 2014 and 2018 to dismantle democracy and 
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undermine constitutionally safeguarded human rights using legal methods. This reflects the 

flaws in the Constitution governing the separation of powers and judicial independence. 

However, the part concerning the separation of powers will be the subject of the next chapter.  

A solution to these problems could be the proper interpretation and enforcement of the 

constitutional clause on limitations of rights. Article 16 of the 2008 Constitution outlines the 

constitutional limitations on human rights guaranteed under the Constitution.853 With the 

correct interpretational methods, the courts can easily adopt the Principle of Proportionality in 

the Maldives and enforce it in the cases. This would mould the whole system to become more 

tolerant and respectful of constitutionally safeguarded human rights. Part four of this chapter 

investigates the limitation clause in the Constitution and the Principle of Proportionality.   
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Part 5:  Limitation Clause and Principle of Proportionality  

Introduction 

The previous parts of this chapter have shown the history of constitutional rights in the 

Maldives and the implementation of human rights before and after the enforcement of the 2008 

Constitution. The preceding parts of this chapter have shown that the Maldivian governments 

have used restrictive approaches in enforcing human rights limitations. The citizens faced 

oppression when they invoked their constitutional rights. After the reform movement 

succeeded in its task of destabilising an entrenched dictator, the leaders of this movement 

adopted the historical restrictive approach and enforced the culture of repression when they 

came into power. This part will assess the limitation clause in the 2008 constitution. It will 

focus on the connection between the general limitation clause found in the Constitution and the 

principle of proportionality and explain how the proper application of the principle of 

proportionality may help cultivate a culture of respect and tolerance for constitutional rights in 

the Maldives.  

Constitutional Limitation of Human Rights 

The Constitution of the Maldives has a general limitation clause that applies to all constitutional 

rights. As aforementioned, the limitation clause found in Article 16 of the Constitution 

stipulates two grounds that allow the limitation of human rights: laws and religion. However, 

any parliamentary statute limiting constitutional rights must be justifiable in a free democratic 

society.854 Thus, there are legal and extra-legal grounds that may warrant the limitation of 

constitutional rights. The extra-legal layer authorising limitations are the Islamic sharia rules 

that are unclear and may be against the principle of rule of law due to their ambiguity. However, 

the focus here is on legal grounds. Therefore, to understand the constitutional limitation 

threshold, we need to understand what it means when the Constitution speaks of justifiability 

in a free democratic society and look for any additional constitutional guidance within the text 

of the Constitution.  

The Maldivian courts are yet to analyse or reflect on the definition of this important 

phrase in the Constitution. However, the wording of this clause is not unique to the Maldivian 
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Constitution. The Universal Declaration of Human Rights, the South African Constitution,855 

and the Canadian Charter of Rights and Freedoms856 contain the same phrase. Therefore, we 

can look for the meaning of this clause from the case laws of these jurisdictions with which the 

Maldivian Constitution share similar phrasing. The Maldivian Constitution requires the courts 

to refer to international treaties and basic principles adopted by open and democratic societies 

when dealing with constitutional rights.857 As such, the Maldivian Constitution endorses case 

laws and constitutional values of other jurisdictions.858 Thus, case laws generated in other 

jurisdictions are relevant and applicable in the Maldives, and they can provide a useful frame 

of reference to analyse the Maldivian Constitution. The SC of Canada has dealt with the issue 

of defining the phrase and has clarified that any limitation on constitutional rights must be in 

conformity with the principle of proportionality in order for the restriction to be “demonstrably 

justifiable in a free and democratic society.”859 Thus, the 2008 Constitution of Maldives has 

borrowed the principle of proportionality into the text of the Constitution without expressly 

mentioning that the limitation of constitutional rights must be consistent with the elements of 

the principle of proportionality.  

This leads to the next part of this chapter. What is the principle of proportionality, and 

how can the proper application of the principle of proportionality help build a culture of respect 

for constitutional rights in the Maldives?  

Principle of Proportionality 

In any democratic society, the formal and substantive basis for the limitation of human rights 

lies in the principle of proportionality.860 This principle originally emerged from Europe and 

                                                           
 

855 Article 36 “The rights in the Bill of Rights may be limited only in terms of law of general application to the 

extent that the limitation is reasonable and justifiable in an open and democratic society based on human dignity, 

equality and freedom, taking into account all relevant factors, including...” 

 
856 Article 1 Canadian Constitution Act (1982) “The Canadian Charter of Rights and Freedoms guarantees the 

rights and freedoms set out in it subject only to such reasonable limits prescribed by law as can be demonstrably 

justified in a free and democratic society." 

 
857 Article 68 of the Constitution of Maldives 2008 states that “When interpreting and applying the rights and 

freedoms contained within this chapter, a court or tribunal shall promote the values that underlie an open and 

democratic society based on human dignity, equality and freedom, and shall consider international treaties to 

which the Maldives is a party.” 

 
858 This is under Article 68 of the Constitution of Maldives 2008. 

 
859 Barak (n 768) 189.  

860 See also Sweet and Mathews (n 716) 3. 
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today has global application.861 The principle of proportionality is an effective mechanism that 

can protect civil and political rights necessary in a democratic society.862 Due to its global 

appreciation, scholars argue that we live in the age of proportionality.863 By virtue of Article 

16, the Maldivian Constitution requires the courts to uphold this principle. To understand the 

principle of proportionality, this part will use the seminal work of Aharon Barak, 

“Proportionality: Constitutional Rights and their Limitations”, and case laws of other 

democratic societies. The concept of proportionality is composed of four core values “proper 

purpose, rational connection, necessary means, and a proper relation between the benefit gained 

by realising the proper purpose and the harm caused to the constitutional right.”864 These are 

the factors the Maldivian courts must refer to when determining the validity of any limitations 

on constitutional rights.865 Therefore, the lawfulness of state measures to limit constitutional 

rights rests on the proportionality principle. This means that the measures would have to satisfy 

the requirements of the subtests of the Principle of Proportionality.866 

Proper Cause 

In constitutional democracies, the limitation of rights must be legal and legitimate, and legality 

does not establish legitimacy.867 The requirement of proper purpose is the first component of 

the principle of proportionality and originates from the democratic values of the State.868  It is 

                                                           
 

861 See Kai Möller, The Global Model of Constitutional Rights (Oxford University Press 2012) 1; See also the 

introductory Chapter of Proportionality and the Rule of Law: Rights, Justification, Reasoning. Grant Huscroft, 

Bradley W. Miller, and Gregoire Webber, Proportionality and the Rule of Law: Rights, Justification, Reasoning 

(Cambridge University Press 2014); Dieter Grimm, ‘Proportionality in Canadian and German Constitutional 

Jurisprudence’ (2007) 57(2) The University of Toronto Law Journal 384; Bernhard Schlink, ‘Proportionality in 

Constitutional Law: Why Everywhere but Here’ (2012) 22 Duke J Comp & Int'l L 291.  

 
862 See Part 1 of this chapter for the scholarly work emphasising the importance of the protection of civil and 

political rights to achieve democracy. See also Kai Möller’s explanation of how limitation of socio-economic 

rights can be justified by arguing scarcity of resources and therefore, how proportionality is more significant in 

the protection of civil and political rights. See Möller (n 861). 

 
863 See Vicky C Jackson, ‘Constitutional Law in an Age of Proportionality’ (2015) 124 Yale Law Journal 3094. 

See also, Francisco J. Urbina, A Critique of Proportionality and Balancing (Cambridge University Press 2017) 2.  

 
864 Aharon Barak (n 768). 

 
865 See the explanation of Article 16(c) in the previous page.  

 
866 Sweet and Mathews (n 716) 34. 

 
867 Aharon Barak (n 768) 245. 

  
868 Sweet and Mathews (n 716); See also Barak (n 768); Alec Stone Sweet and Jud Mathews, ‘Proportionality 

Balancing and Global Constitutionalism’ (2008–9) 47 Columbia Journal of Transnational Law 72, 75; Martin 



143 
 

common for leaders of undemocratic countries to argue that their actions are legal because they 

have followed the laws.869 However, legislation is merely not enough to satisfy legitimacy, and 

in order to establish legitimacy, there must be a proper purpose and a means to achieve that 

purpose in a proper manner.870 The proper purpose component requires consideration of 

constitutional rights on the one hand and the public interest on the other.871 If the State chooses 

to limit constitutional rights through government measures or limiting statutes on the grounds 

of public interest, then the State has a legitimate purpose. However, public interest is a broad 

term and application of public interest in an unnecessarily broad manner would have a negative 

impact on the exercise of constitutional rights. This leads to the question: what constitutes 

public interests?  

According to Barak, public interests include “the continued existence of the state as a 

democracy, national security, public order, tolerance, protection of a person’s feelings, and 

other interests that do not constitute constitutional rights.”872  However, not all public interests 

warrant the limitation of human rights, and everything that falls within the ambit of public 

interest is not proper purposes. If everything that falls under public interest justifies the 

limitation of constitutional rights, that would open countless grounds for undemocratic rulers 

to justify the limitation of constitutional rights. It is common for authoritarian leaders and 

dictators to impose limitations on constitutional rights based on “public interest.”873 In order to 

apply limitations on the grounds of public interest in line with proportionality, the limitation 

should be of high importance to the society that it is necessary and urgent.  

The continued existence of the State as a democracy is a legitimate reason that justifies 

public interest. Laws passed by parliament to ensure this continuity can be a proper purpose 

                                                           
 

Luteran, The Lost Meaning of Proportionality in Proportionality and The Rule of Law: Rights, Justification, 

Reasoning (Cambridge University Press 2014) 21. 

 
869 See Scheppele (n 701).  

 
870 Sweet and Mathews (n 716) 35; See also Mattias Kumm, ‘The Idea of Socratic Contestation and the Right to 

Justification: The Point of Rights-Based Proportionality Review’ (2010) 4 Law & Ethics of Human Rights 148.  

 
871 Barak (n 768) 253. 

 
872 Barak (n 768) 254. 

 
873 See Part 3 of this chapter to see instances where the governments of the Maldives have interfered with 

constitutional rights in the name of protecting public interest and public order.  
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“and legislation meant to harm the democratic regime is not for a proper purpose.”874 Some 

countries, such as Israel875 and Germany,876 have clauses to this effect incorporated into their 

Constitution, while in India, the Supreme Court has adopted this doctrine.877 The State has a 

duty to defend democracy and the democratic values in the country, and state measures to 

protect and ensure the continuity of democracy are therefore legitimate purposes that warrant 

limitations of constitutional rights. As such, parliamentary legislations that purports to protect 

the democratic nature of the State are also justifiable as a valid ground to limit constitutional 

rights.  

A far more complex case arises when determining the scope of national security and 

public order – both of which fall under the category of proper purposes. Security is vital to the 

continuity of the democratic State and for the survival of its people. Without survival, interests, 

such as the economy, health, and justice become irrelevant.878 The task here is not to determine 

whether national security and public order are proper purposes to limit constitutional rights. 

Most scholars agree that they are proper purposes, and state measures or legislation to this 

effect could be legitimate aims.879 It is the extent and scope of public order and national security 

that is difficult to determine. Oftentimes in flawed democracies, the state authorities extend the 

scope of national security and public order beyond what may be necessary. Leaders of countries 

that lie on the authoritarian side of the spectrum use national security and public order to control 

the media, opposition political parties, judiciary, and eliminate the public accountability and 

the check-and-balance system.880  

                                                           
 

874 Barak (n 768) 268. 

 
875 Israel’s Basic Law: The Knesset (Parliament). Article 7a.  

 
876 Article 18, Article 21(2) of the German Basic Law. See also the famous Klass case (30 BVerfGE 1 (1970)). 

For an analysis of the Klass case see Russell A Miller, ‘Balancing Security and Liberty in Germany’ (2010) 4 J 

Nat'l Sec L & Pol'y 369, 377.  

 
877 Barak (n 768) 268. 

 
878 Itzhak Zamir, ‘Human Rights and National Security’ (1989) 23 Isr L Rev 375 

 
879 Barak (n 768) 269.  

 
880 For example, in the Maldives the former President Abdulla Yameen announced that his Vice President was a 

threat to national security and arrested him. BBC News, ‘Maldives President: Deputy Adeeb ‘A National Security 

Threat’ BBC News (London, 25 October 2015) <www.bbc.co.uk/news/world-asia-34631017> accessed 1 January 

2021; In 2018, President Yameen declared a state of emergency to maintain public order and announced that 

Supreme Court Justices are a threat to national security and arrested them. Rasheed (n 648). 
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A solution to prevent the broad application of the sub-components of proper purpose 

may be the urgency requirement. There are two different approaches to the urgency 

requirement: applying urgency requirement to all the rights and varying levels of urgency that 

are specific to different rights. For example, in Canada, the urgency requirement has a uniform 

application. South Africa has a similar approach as Canada.881 However, in the US, the rights 

are categorised into three groups requiring different levels of scrutiny.882 Therefore, for the 

purpose of this analysis, it is worth looking at a country that has a general limitation clause 

since the Maldivian Constitution has a general limitation clause. As mentioned earlier, Canada 

has a general limitation clause very similar to the general limitation clause found in the 

Maldives Constitution. The Supreme Court of Canada established a uniform standard for all 

the rights for the urgency requirement and held that to satisfy the urgency requirement, “the 

purpose should be of fundamental importance” and “it must be pressing and substantial.”883 

Although the Supreme Court ruling was not overruled, over time, some changes in its 

application relaxed the standard to some extent.884 

Another way to counter this problem is defining through case law specific purposes that 

are proper and avoiding the usage of abstract terms such as public policy, public health, and 

national security. In Germany, for example, the Federal Constitutional Court uses more specific 

causes to justify what constitutes proper purposes.885 The South African case law shows that it 

                                                           
 

881 See Article 36(1)(a) of the Constitution of the Republic of South Africa. 

 
882 The US has adopted a different approach where the rights are categorised into three different groups: rights 

that require strict scrutiny, rights that require intermediate scrutiny, and rights that require minimal scrutiny. The 

three categories have different levels of urgency requirement. See Adam Winkler, ‘Fundamentally Wrong about 

Fundamental Rights' (2006) 23 Const Comment 227. Ashutosh Bhagwat, 'The Test that Ate Everything 

Intermediate Scrutiny in First Amendment Jurisprudence' (2007) 2007 U Ill L Rev 783. Calvin Massey, 'The New 

Formalism: Requiem for Tiered Scrutiny' (2004) 6 U Pa J Const L 945.  

 
883 This was established in R v Oakes. The ruling held that: “The objective, which the measures responsible for a 

limit on a Charter right or freedom are designed to serve, must be of ‘sufficient importance to warrant overriding 

a constitutionally protected right or freedom.’ The standard must be high in order to ensure that objectives which 

are trivial or discordant with the principles integral to a free and democratic society do not gain Section 1 

protection. It is necessary, at a minimum, that an objective relate to concerns which are pressing and substantial 

in a free and democratic society before it can be characterized as sufficiently important. See Aharon Barak (n 768) 

280. 

 
884 Barak (n 768) 283. 

 
885 See for example BVerfGE 121, 317 [349] where the court upheld prohibition of smoking indoors in some 

places and used the justification of protecting the people from health issues arising out of passive smoking as 

opposed to using the phrase protection of public health. Other examples include, promoting the performance of 

handicraft businesses (BVerfGE 13, 97 [114]–[15 ), and preserving small and medium businesses (BVerfGE 14, 

19 [23). For a lengthy list of similar cases see Andrej Lang, ‘Proportionality Analysis by the German Federal 
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may have followed a similar approach as Germany.886 The Canadian jurisprudence on 

legitimate purposes has taken the same approach and defined more specific purposes that pass 

the first stage of the proportionality test.887 The case law of these three countries shows that 

when courts try to specify purposes clearly rather than relying on vague and abstract terms, it 

increases the clarity and prevents the State from restricting fundamental human rights based on 

unclear and ambiguous purposes.888 Nevertheless, there are countries in which the courts use 

abstract terminology without identifying specific purposes.889 For example, in Israel, the courts 

have cited abstract terms such as national security and public order during the proportionality 

analysis and have used more specific wordings when there are multiple aims for restricting 

human rights.890  

Rational Connection 

The next component of proportionality is the rational connection test. The Supreme Court of 

Canada formulated the rational connection requirement in R v Oakes891 and various 

jurisdictions have cited and accepted this component of proportionality.892 To satisfy the 

                                                           
 

Court’ in Mordechai Kremnitzer, Talya Steiner, and Andrej Lang, Proportionality in Action: Comparative and 

Empirical Perspectives on the Judicial Practice (Cambridge University Press 2020).  

886 South African case laws have defined what constitutes worthy purposes instead of solely relying on abstract 

terms. For example, protecting children from corporal punishment (Christian Education South Africa v Minister 

of Education 1999 (2) SA 83 (CC) [4]), promoting the efficiency of the judicial process (Beinash & Another v 

Ernst & Young & Others 1999 (2) SA 116 (CC)). See Richard Stacey, Proportionality Analysis by the South 

African Constitutional Court in Mordechai Kremnitzer, Talya Steiner, and Andrej Lang, Proportionality in 

Action: Comparative and Empirical Perspectives on the Judicial Practice (Cambridge University Press 2020).  

 
887 See for example reducing discrimination (Saskatchewan (Human Rights Commission) v Whatcott [2013] 1 

SCR 467); Protection of personal information (Alberta (Information and Privacy Commissioner) v United Food 

and Commercial Workers, Local 401 [2013] 3 SCR 733); Protection of the freedom of choice (Quebec (Attorney 

General) v A [2013] 1 SCR 61).  

 
888 See the cases discussed in this part. 

 
889 See for example Israel courts usage of principle of proportionality. 

 
890 For an in-depth discussion of how the Israel Courts have identified specific purposes when dealing with cases 

where there are multiple purposes see Talya Steiner, ‘Proportionality Analysis by the Israeli Supreme Court’ in 

Mordechai Kremnitzer, Talya Steiner, and Andrej Lang, Proportionality in Action: Comparative and Empirical 

Perspectives on the Judicial Practice (Cambridge University Press 2020).  

 
891 R v Oakes [1986] 1 SCR 103, 26 DLR (4th) 200. 

 
892 Sujit Choudry, ‘So What is the Real Legacy of Oakes?: Two Decades of Proportionality Analysis under the 

Canadian Charter ’s Section 1’ (2006) The Supreme Court Law Review: Osgoode’s Annual Constitutional 

Cases Conference 34, 502 <www.digitalcommons.osgoode.yorku.ca/sclr/vol34/iss1/19> accessed 13 June 2021. 

The German Courts have used this test before the Canadian Courts but at the time these tests were applied only 

when reviewing actions of the police. See Grimm (n 861). 

http://digitalcommons.osgoode.yorku.ca/sclr/vol34/iss1/19
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rational connection test, there must be a rational connection between the State’s restriction and 

the legitimate aim the State intends to achieve.893 In other words, the means determined in the 

law must be capable of advancing the objective of the law.894 If the Act contributes to achieving 

the objective at least to a small extent, then the State’s restriction of the rights may pass this 

stage of the proportionality analysis.895 The rational connection prong requires the legislatures 

to adopt measures that are fair, not arbitrary, and are carefully designed to achieve the 

purpose.896 Thus, the courts must assess how well the “legislative garment is tailored to suit its 

purpose.”897 The inquiry into rational connection requires the State to show that the legitimate 

purpose of the State is furthered by the means the State has chosen to adopt.898 This assessment 

deals with the logical and empirical links between the means and ends rather than the right in 

question and the end.899 

The case law of Germany and Canada provides some insights into how the courts apply 

the rational connection test in practice. In Germany, the Falconer’s case is an example of where 

the State failed to establish the rational connection between the goal and the means.900 In this 

case, the Court found that requiring falconers to have knowledge of weapons and weapons law 

infringed the right to free development of the personality and that the State was unable to justify 

the limitation on the sport.901 When dealing with the rational connection test, the German courts 

                                                           
 

893 Möller (n 861) 193.  

 
894 Barak (n 768) 305. 

 
895 See Kai Möller, ‘Proportionality: Challenging the Critics’ (2012) 10(3) International Journal of Constitutional 

Law 709, 713; See also Caroline Henckels, ‘Indirect Expropriation and the Right to Regulate: Revisiting 

Proportionality Analysis and the Standard of Review in Investor-State Arbitration’ (2012) 15(1) Journal of 

International Economic Law 223; Christopher Michaelsen, ‘The Proportionality Principle, Counter-Terrorism 

Laws and Human Rights: A German-Australian Comparison’ (2010) 2 City U HK L Rev 19, 30; Patrick Quirk, 

'An Australian Looks at German Proportionality' (1999) 1 U Notre Dame Austl L Rev 39, 43. 

 
896 See the discussion of R v Oakes.  

 
897 R. v. Edwards Books and Art Ltd. [1986] 2 SCR 713. 

 
898 Lavigne v. Ontario Public Service Employees Union [1991] 2 SCR 211.  

 
899 Moshe Cohen-Eliya and Iddo Porat, 'American Balancing and German Proportionality: The Historical Origins' 

(2010) 8 Int'l J Const L 263, 26.  

 
900 BVerfGE 55, 159 (1980). 

 
901 See Lang (n 885).   
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ask whether the law is suitable to achieve its goal.902 This question is worded differently in 

Canada – the Canadian courts ask whether there is a rational connection between the purpose 

of the limitation and the means employed.903 In Canada, over-inclusive904 or under-inclusive905 

legislation will fail to pass the test, making the rational connection test more stringent than in 

Germany.906 The Canadian Supreme Court’s strict approach to over and under-inclusive 

legislation has been subject to criticism by scholars who argue that all laws would be over and 

under-inclusive to some extent, and the Supreme Court’s approach could bring the government 

to a halt.907 Over time, the Canadian Supreme Court has relaxed its approach to the rational 

connection test,908 and in recent times only very rarely do cases fail at the stage of the rationality 

test.909 

Necessity 

The third component of proportionality is the necessity requirement. This component mandates 

the State to deploy the least restrictive means to achieve its purpose.910 This means that the 

State must ensure that the means chosen is the only alternative available, and if there is a less 

restrictive alternative, the legislation can be questioned on the grounds of necessity. This means 

that where there are similar means the legislators could have chosen, the test can be satisfied if 

the court can agree that the means chosen is the “one among those similar in efficacy which is 

                                                           
 

902 See Grimm (n 861) 387. 

 
903 ibid. 

 
904 A good example of an over-inclusive legislation is R v Oakes, at para78.  

 
905 A good example of an under-inclusive legislation is Benner v Canada [1997] 1 SCR 358. 

 
906 Grimm (n 861). 

 
907 See Robin M Elliot, ‘The Supreme Court of Canada and Section 1 - The Erosion of the Common Front’ (1987) 

12 Queen's LJ 277, 318.  

 
908 For a discussion of how the strict approach over time changed see Christopher Dassios and Clifton Prophet, 

‘Charter Section 1: The Decline of Grand Unified Theory and the Trend towards Deference in the Supreme Court 

of Canada’ (1993) 15 Advoc Q 289. 

 
909 Grimm (n 861). See also Tom Hickman, ‘Proportionality: Comparative Law Lessons’ (2007) 12 Judicial 

Review 31, 40; See also David Kenny, ‘Proportionality and the Inevitability of the Local: A Comparative Localist 

Analysis of Canada and Ireland’ (2018) 66(3) The American Journal of Comparative Law 537, 545.   

 
910 Michaelsen (n 895); Oliver Lepsius, “Liberty, Security, and Terrorism: The Legal Position in Germany” (2004) 

5 German Law Journal 435, 443; Miller (n 876); Jackson (n 863). 
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the least restrictive of the rights.”911 This may sound similar to the previous test of rational 

connection. However, the rational connection test requires the means chosen to be capable of 

achieving the purpose. In contrast, the necessity test requires the means chosen to be the least 

restrictive among all the means that can achieve the same purpose.912 As Barak explained, 

“while the rational connection test examines the relationship between the means designated by 

the law and its purpose, the necessity test chooses between several rational alternative means, 

that which least limits the Constitutional right.”913  

The Supreme Court of Canada, in the famous Oakes case, ruled that Courts need to be 

satisfied that the State adopted the means that is impairing the freedoms “as little as possible” 

to achieve its purpose.914 A few months later, the Canadian Supreme Court changed this 

approach and ruled that the impairment must be “as little as reasonably possible.”915 Thus, as 

long as the means fall within reasonable alternatives, the Canadian Supreme Court will uphold 

it instead of striking it down because there is an alternative way.916 Similar to the approach of 

Canada, the Federal Constitutional Court of Germany does not require the State to choose the 

least intrusive means.917 However, in South Africa, in a high number of cases where the 

Constitutional Court decided against the State, the State had not chosen the least restrictive 

means.918 Nonetheless, there are instances where the state measures have passed the 

proportionality test even where the State had not adopted the least intrusive means.919 Thus, 
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914 See R. v. Big M Drug Mart Ltd [1985] 1 SCR 295, Para 139. 

 
915 R. v. Edwards Books and Art Ltd [1986] 2 SCR 713 para 131. 
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Broadcasting Corp. v. Canada (Attorney General) [2011] 1 SCR 19. 
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the three countries have a similar approach when dealing with instances where there may be 

the least restrictive alternatives.  

Proportionality in the Strict Sense 

After the necessity test is satisfied, the final component of proportionality is the test of 

proportionality in the strict sense. To satisfy the requirements of this test, the limitation should 

have a proper relation between “the benefits gained by fulfilling the purpose and the harm 

caused to the constitutional right from obtaining that purpose.”920 This requirement is a 

balancing test, and scholars refer to this component sometimes as a “fair balance” test.921 

Hence, as opposed to the threshold tests explained earlier, this test is concerned with balancing. 

In simple terms, the fair balance test looks at the loss of rights and the gain achieved. If the 

gain is greater than the loss of rights, the act of the State is disproportional.922  

All these components together make up the principle of proportionality that the State 

must employ in a democratic society to uphold the rights of the citizens. If the State disregards 

the principle of proportionality and exceeds in limitation of constitutional rights, the society 

will live under a regime that lies more on the authoritarian side of the spectrum. The Maldives 

2008 Constitution recognises the principle of proportionality in Article 16. Therefore, the State 

must abide by the rules of proportionality when passing limiting laws or limiting constitutional 

rights through state measures. Limitations that do not measure up to the proportionality 

threshold outlined in the components of the principle of proportionality will be unconstitutional 

in the Maldives. In the following part, this section will assess the limitation of constitutional 

rights in the Maldives and the application of the principle of proportionality.  

Application of Proportionality to the Maldives 

There are broadly three ways in practice the State can limit constitutional rights: parliamentary 

legislation, judicial interpretation and through the police and the military. The three powers of 

the State play a key role in either promoting or restricting fundamental human rights. Where 

the executive and parliamentary decisions exceed the constitutional limitations of human 

rights, the courts must be the branch that keeps them in check and protects citizens’ 
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constitutional rights. During Nasheed’s presidency, the Maldives saw an executive that did not 

win a parliamentary majority pass limiting laws and resort to using the security forces to curtail 

constitutional rights. Under Yameen’s regime, the executive had a parliamentary majority and 

passed limiting statutes restricting constitutional rights. The courts in both governments 

remained in favour of whichever branch was controlling their appointment and dismissal 

procedure.  

As discussed in the previous parts, the first president after the enforcement of the 2008 

Constitution was Mohamed Nasheed, who defeated Gayoom through a coalition and ended his 

30 year-long dictatorship. Nasheed’s coalition failed and split up months after winning the 

elections, and his party failed to secure a majority in parliament.923 Therefore, he could not 

pass limiting statutes. The only option for him to impose limitations on the constitutional rights 

was using the security forces – the police and the military – to physically impose limitations.924 

He could also use government institutions to restrict constitutional rights, such as ministries 

regulating media or overseeing human rights.925 During Nasheed’s presidency, he employed 

these methods and restricted the exercise of constitutional rights to free speech and assembly, 

and censorship practices that blocked the voices of the opposition and the minorities.926 

Nasheed’s government frequently cited national security as a ground to suppress 

constitutional rights crucial to democracy, such as the freedom of assembly, speech, and the 

media. By way of illustration, in 2009, the police prevented opposition-aligned927 TV Station 

‘DhiTV’ journalists from covering the protest and providing live coverage of the unrest, 

                                                           
 

923 See the chapter on powers of the state. 

 
924 See above part discussing human rights in practice. 
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<www.minivannewsarchive.com/politics/sacked-dhifm-journalists-launch-protest-alleging-unfair-dismissal-

editorial-interference-11811> accessed 9 June 2021. 
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arguing that the live feed of the protest posed a threat to national security.928 Similarly, in 2011, 

the Maldives military asked media organisations to refrain from covering the anti-government 

“Defend Islam” protest for national security reasons.929 A few weeks after the ‘Defend Islam’ 

protest, the government declared that it was a criminal offence to spread baseless and false 

claims against the government.930 Days after the announcement, the police arrested the deputy 

leader of the opposition Dhivehi Qaumy Party after he accused the government of trying to 

undermine Islam.931 However, when the police brought him to the Criminal Court to extend his 

pre-trial detention period, the Chief Judge of the Criminal Court ordered his immediate release. 

The next day, the Maldives military arrested the Chief Judge of the Criminal Court in violation 

of the procedures for arresting judges of superior courts and the set of fundamental rights 

codified in the Constitution to protect the rights of suspects in criminal matters.932 The 

government told the public that the arrest was necessary for the protection of national security 

and held the judge in a military facility in defiance of Supreme Court and High Court orders to 

release him.933 

This shows that although the constitutional framework governing human rights 

changed, the politicians were not ready to accept the changes. The reform leaders were reluctant 

to implement the restraints on themselves as required by the Constitution to protect the 

constitutional rights of the people. The government of Nasheed adopted the culture of human 

rights repression practised by his predecessor Gayoom, although the level of repression may 

have changed. The government did not respect the constitutional clause dictating the threshold 

for limiting constitutional rights. They neglected the principle of proportionality when 

                                                           
 

928 See Minivan News (n 852).  

 
929 Ahmed Nazeer, ‘Broadcasting Commission, Journalist Association Condemns MNDF “Threats” to Private 

Media’ Minivan News (Male’, 25 December 2011) <www.minivannewsarchive.com/politics/broadcasting-

commission-journalist-association-condemns-mndf-threats-to-private-media-29861> accessed 27 January 2021. 

 
930 Hawwa Lubna, ‘False Allegations Against Government “A Criminal Offence”: President’s Office’ Minivan 

News (Male’, 11 January 2011) <www.minivannewsarchive.com/politics/false-allegations-against-government-

a-criminal-offence-presidents-office-30661> accessed 13 February 2021. 

 
931 Minivan News, ‘Police Summon DQP Over Anti-government Allegations’ Minivan News (Male’, 12 January 

2012) <www.minivannewsarchive.com/news-in-brief/police-summon-dqp-over-anti-government-allegations-

30721> accessed 14 February 2021. 

 
932 BBC News (n 631). 

 
933 Robinson and Naish (n 631). 
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restricting constitutional rights. As a result, restrictions were widely applied without 

considering the requirements of proportionality to satisfy national security as a ground for the 

limitation of constitutional rights.934 Without satisfying the elements of proportionality, the 

government’s use of the security forces to limit the rights is unconstitutional.935  

Although protection of national security is a legitimate purpose, did the security forces’ 

intervention and arrests have a rational connection with the aim? In addition, did the measures 

pass the test of necessity? In the cases mentioned earlier, the government blocked live coverage 

of protests and ordered the press to refrain from covering anti-government protests. Thus, the 

courts must consider whether forcing TV stations and newspapers to refrain from reporting 

events promotes the aim of protecting national security and whether sending the security forces 

to the TV stations to physically intervene in the work of the journalists was the least restrictive 

way to achieve the purpose? To answer the first question, we must consider that national 

security is a broad term, and in order to achieve national security, it is necessary that there is a 

credible threat to the security of the country. Would the newspapers’ coverage of an anti-

government protest pose a vital threat to the security of the country?  

There is no evidence to support that the intervention of the security forces was 

necessary, and that was the least restrictive approach to promote the aim of the government. 

Furthermore, if the actions of a crowd posed a threat to national security, the security forces 

should stop the individuals involved, rather than the reporters covering the protest. The 

government measures, therefore, caused more harm to the right of freedom of expression, and 

the press, than achieving national security. Thus, the government measures under Nasheed’s 

administration presented above fail to meet the constitutional threshold for limiting human 

rights. If the courts had, in these cases, reflected on Article 16 of the Constitution and 

established the components of the principle of proportionality, the Maldives would have seen 

future governments bound by this principle, which would enforce the constitutional rights and 

impose restraint on the government actions. However, the courts did not play an active role in 

interpreting and enforcing the constitutional rights to catalyse important practical change, and 

the failure further encouraged human rights violations.   

                                                           
 

934 See for example the case of DhiFM, where the police forced the station to stop live coverage of an anti-

government protest on the grounds of ‘national security’ discussed above.  

 
935 See above discussion of urgency requirement. 
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Nasheed’s government fell in controversial circumstances,936 and Abdulla Yameen won 

the next presidential election in the Maldives. After the presidential election, Yameen gained a 

sizeable majority in parliament, which armed him with the powers to pass limiting statutes.937 

In his five-year term, Yameen launched an undemocratic agenda, slowly dismantling what was 

remaining of the democratic values in the Maldives. Yameen’s government passed “The Right 

to Peaceful Assembly Act” in 2013 to regulate the exercise of freedom of assembly.938 The Act 

considers a protest as peaceful only if the organisers have announced publicly that the gathering 

would be peaceful and only if they have obtained authorisation to protest in advance.939 The 

Act is in violation of Article 32 of the Maldives Constitution, which guarantees the right to 

assembly without authorisation from the State. 

It authorised the State to limit the freedom of assembly on the grounds of national 

security940, public safety,941 public order,942 public health,943 anti-social behaviour944 and for 

the protection of the rights of others.945 Parliament further restricted the constitutional right to 

assembly in 2016 by amending the law requiring all assemblies held at the capital to be 

restricted to specific areas determined by the Home Ministry.946 The government frequently 

relied on these loosely defined grounds of limitations to restrict opposition movements and 

rejected requests for permission to gather at different locations.  

                                                           
 

936 See the chapter on civil military relations for details. 

 
937 See the chapter on powers of the state. 

 
938 Act Number 1/2013. Note: This Act was in force from 2013 until 2018. When the government changed in 

2018, the new government abolished this Act.  

 
939 Right to Peaceful Assembly Act 2013, s 27(b). 

 
940 Right to Peaceful Assembly Act 2013, s 36. 

 
941 Right to Peaceful Assembly Act 2013, s 37. 

 
942 Right to Peaceful Assembly Act 2013, s 38. 

 
943 Right to Peaceful Assembly Act 2013, s 39. 

 
944 Right to Peaceful Assembly Act 2013, s40. 

 
945 Right to Peaceful Assembly Act 2013, s 41.  

 
946 Right to Peaceful Assembly Act 2013, s 24(f). 
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The Supreme Court of the Maldives remained loyal to the government instead of acting 

as the antidote for the government’s undemocratic agenda. It played a key role in facilitating 

human rights violations. Furthermore, the Court interfered with the work of independent 

institutions such as the EC and overruled the decision of the people expressed through votes.947 

It also undermined the work of the HRCM when they reported domestic human rights 

violations and judicial misconduct to international bodies.948  

The legislation governing peaceful assembly authorised draconian measures against 

protesters and armed the police with excessive powers to limit peaceful assembly. The 

limitations imposed under the Act were in violation of the Constitution and cannot be justified 

under the proportionality analysis.949 The government and the police disregarded the 

constitutional threshold for limiting human rights. The Maldivian courts, especially the 

Supreme Court, were acting in concert with the executive and parliament in repressing 

constitutional rights.  

Apart from the Right to Peaceful Assembly Act 2013, the government stretched the 

application of the criminal laws to prosecute opposition political leaders.950 Dissidents against 

Yameen’s government faced prosecution and lengthy sentences under the anti-terrorism 

laws.951 One key example is the case of Adhaalth Party leader Imran Abdulla. The Criminal 

Court sentenced Imran Abdulla to 12 years for “inciting violence and vilifying the heads of the 

government and the president.”952 The judgment was based on a speech he gave addressing 

protesters in which he urged the people to “stand up in a different way to end this.”953 In his 

                                                           
 

947 Elections Commission (2014-SC-SM/15) 18-20. 

 
948 Human Rights Commission of the Maldives (2014/SC-SM/42) 11. 

 
949 Article 63 of the Constitution of Maldives 2008 “any law or part of any law contrary to the fundamental rights 

or freedoms guaranteed by this Chapter shall be void or void to the extent of such inconsistency.” 

 
950 Fathimath Isha, ‘The Maldives Nine (Part Two)’ Maldives Independent (Male’, 8 May 2018) 

<www.maldivesindependent.com/feature-comment/the-maldives-nine-part-two-138037> accessed 10 June 2021.  

 
951 For example, former President Mohamed Nasheed was sentenced 12 years under the Prevention of Terrorism 

Act 1990 for unlawfully detaining the Chief Judge of the Criminal Court. The government enacted a new anti-

terrorism law in 2015 - the Anti-Terrorism Act 2015. Under the 2015 Act, leader of Adhaalath Party Sheikh Imran 

was sentenced to 12 years imprisonment. See Human Rights Watch, ‘”An All-Out Assault On Democracy”: 

Crushing Dissent in the Maldives’ (Human Rights Watch, 16 August 2018) 

<www.hrw.org/sites/default/files/report_pdf/maldives0818_web2.pdf> accessed 18 September 2021.  

 
952 Criminal Court Judgment 414/Cr-C/2015 

 
953 2016/HC-A/103. See also Criminal Court Judgment 414/Cr-C/2015. 
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speech, he also accused the President of involvement in the murder of MP Dr. Afrasheem Ali. 

The crowd turned violent after the leaders of the opposition political parties left and the 

protesters clashed with the police.954 In his defence, Imran argued that his statements did not 

encourage violence and attempted to rely on his right to free speech. However, the High Court 

upheld the decision of the Criminal Court. On appeal, the Supreme Court justices refused to 

hear the case.955  

In the case, Imran vs PG,956 the correct application of Article 16 of the Constitution 

could have set a strong judicial precedent that would force the police and the government to 

abide by the principle of proportionality. The High Court could have struck down the 

provisions of the Right to Peaceful Assembly Act 2013 that restricted the right to protest 

beyond the constitutional limit for non-compatibility with chapter 2 of the 2008 Constitution. 

Free speech and assembly are essential in a democratic society, and the courts must exercise 

great caution when allowing restrictions on these fundamental constitutional rights.957  

Imran’s case and the cases discussed above show that the State or the courts have not 

applied the principle of proportionality when limiting constitutional rights, despite the 

constitutional requirements to consider the components of proportionality to assess whether the 

restriction of human rights could be constitutionally justified. Therefore, constitutionalising 

human rights borrowed from international treaties did not improve the human rights situation 

in the Maldives. The Courts and the State have neglected the enforcement of these rights. The 

governments that came to power after the 2008 Constitution carried on the culture of restricting 

human rights. As a result, the people have been unable to realise their rights.  

The proper application of the principle of proportionality would have cultivated a 

culture of respect for human rights and ended the unconstitutional limitation of rights. 

                                                           
 

954 Maldives Independent, ‘Sheikh Imran Sentenced to 12 Years in Prison’ Maldives Independent (Male’, 16 

February 2016) <www.maldivesindependent.com/politics/sheikh-imran-sentenced-to-12-years-in-prison-

122226> accessed 18 March 2021. 

 
955 Maldives Independent, ‘Supreme Court Rejects Appeal from Jailed Adhaalath Party Leader’ Maldives 
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956 The case was first heard at the Criminal Court of the Maldives. See Criminal Court Case 414/Cr-C/2015. The 

case was appealed at the High Court. See High Court Case 2016/HC-A/103. 

 
957 See the introduction of this chapter 
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Proportionality is an analytical procedure that can determine whether the actions of public 

officials and laws passed to limit rights are constitutionally justified.958 Therefore, courts are 

required to play a key role in advancing the principle through judicial review of parliamentary 

legislation and constitutional interpretation. Without a robust judiciary, the executive and 

parliament can freely act outside of their constitutional authorities. There must also be 

politicians willing to commit to democratic principles and human rights. However, the 

Maldives lacks sincere politicians, despite the democratic rhetoric that politicians use on global 

platforms.  

At the time of writing, Yameen’s term has ended, and his rival Nasheed’s political party 

is in power.959 Despite Nasheed’s criticism of the Right to Peaceful Assembly Act 2013 while 

he was in the opposition, since coming to power, he has decided not to amend these laws.960 

His party also decided to uphold the policies and tactics of Yameen. For example, the regulation 

prohibiting political appointees from criticising the government was not repealed. The 

government fired employees working in the government and government companies for 

criticising the government.961 The government also threatened to dismiss employees who gave 

information to an NGO making short videos showing the poor living conditions of people 

disqualified from the public housing scheme.962 Furthermore, the government changed the 

Supreme Court’s bench after reducing the number of judges to appoint Nasheed’s Attorney 

General and his allies.963 Therefore, the Supreme Court appointed after Yameen’s 

administration ended turned into a politically captured institution that has shown no interest in 

safeguarding constitutional rights.  

                                                           
 

958 Sweet and Mathews (n 716). 

 
959 Nasheed was sentenced under terrorism laws under Yameen’s administration and he was unable to stand in the 

presidential elections. Therefore, his long-time friend Ibrahim Solih ran for presidency instead. At the time of 

writing, Nasheed is the Speaker of the parliament controlling a super-majority in the parliament and effectively 

running the state.  

 
960 Ahmed Aiham, ‘No Gatherings Without Prior Written Approval: Ministry of Home Affairs’ The Edition 

(Male’, 14 July 2020) <www.edition.mv/news/17879> accessed 16 August 2021.  

 
961 Sun Online, ‘Employee Fired after Social Media Criticism towards President, Speaker’ Sun Online (Male’, 3 

June 2020) <www.en.sun.mv/60830> accessed 4 July 2021. 

 
962 Sun Online, ‘Allegations of State Employees Threatened against Revealing Living Standards’ Sun Online 

(Male’, 25 June 2021) <www.en.sun.mv/64944> accessed 27 July 2021. 

 
963 See the chapter on powers of the state.  
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Part 6: Conclusion 

The Maldives Constitution of 2008 contains a comprehensive list of constitutional rights 

guaranteed to the people and authorises limitations under a constitutional general limitation 

clause. According to the Constitution, limitations that do not satisfy the elements of the 

proportionality test are unconstitutional. Statutes and state measures limiting human rights are 

unconstitutional and invalid if they are not proportional. The proportionality test requires a 

legitimate aim, a rational connection, a necessary means, and a proper balance between the 

benefit gained by realising the proper purpose and the harm caused to the constitutional right. 

During the presidency of two presidents assessed in this chapter, the state institutions, including 

the courts, have neglected this principle. The government of Nasheed, the first President elected 

under the 2008 Constitution, carried on the culture of human rights repression seen in the 

history of the Maldives before the new Constitution. He used government institutions such as 

regulatory bodies and security services to limit constitutional rights. Nasheed’s successor, 

President Yameen, used the same tactics and enacted laws that limited the exercise of 

fundamental human rights. As a result, the government and parliament were able to impose 

excessive restrictions on the exercise of constitutional rights. This facilitated democratic decay 

and hindered democratic consolidation in the Maldives.  

A dominant issue that prevents the implementation of the principle of proportionality 

is the lack of judicial independence and political capture of fourth branch institutions. The 

effective realisation and protection of human rights require a government that remains in check 

and has a healthy civil-military relationship. The Supreme Court of the Maldives has the 

authority to keep the government in check when the executive acts outside its constitutional 

limits. Likewise, the military and the police have the right to refrain from executing unlawful 

orders.964 The survival of constitutional democracy relies on a society that respects 

constitutional rights and an institutional structure capable of holding the institutions 

accountable. However, the judiciary, the fourth branch institutions, and the security services 

are politically captured in the Maldives. 

   

                                                           
 

964 Article 64 of the Maldives Constitution 2008: No employee of the State shall impose any orders on a person 

except under authority of a law. Everyone has the right not to obey an unlawful order. 
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Chapter 5: Civil-Military Relations in the Maldives 

Part 1: Introduction 

On 7 February 2012, officers of the Maldives Security Services turned against their civilian 

leaders and brought down the first democratically elected government. The officers abandoned 

their duty stations,965 attacked supporters of the President and destroyed the ruling party’s 

office,966 distributed police equipment to the opposition supporters,967 and took over the state 

broadcaster,968 demanding the resignation of President Nasheed. They attacked and locked up 

their superiors who did not participate in the coup.969 They followed orders from opposition-

aligned politicians who were former high-ranking police and military officers.970  This is an 

oversimplified version of a series of long and complex events that led to the end of Nasheed’s 

government halfway through his presidential term. The events that transpired in February 2012 

demonstrated the disrupted relationship between the civilian leaders and the Security Services.  

This chapter examines the civil-military relations in the Maldives. First, it will evaluate 

the general literature on civil-military relations. The second part assesses the Maldivian 

Constitutional and legal framework governing the military. Third, the chapter presents the 

Maldivian military under the previous Constitutions of the Maldives. The next part of this 
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See Edward N. Luttwak, Coup D’etat: A Practical Handbook (Harvard University Press 2016). 
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chapter assesses civil-military relationship in practice. The final part of the chapter will offer 

recommendations based on the findings of the preceding parts.  

The chapter proceeds on the argument that the Maldivian army was - and remains - 

highly politicised due to historical, political, social, and legal factors. Historically, the army’s 

main role was domestic law enforcement because the British government oversaw Maldives’s 

defence. The political leaders at the time used the army to enforce their will on the people. This 

practice continued even after the Maldives gained its independence in 1965. They tortured and 

killed citizens to force them into submission. The army got involved in rivalries between 

politicians and facilitated the demise of rulers.   

The Constitution of 2008 did not reform the military and allowed politicians to control 

the army more than necessary in a democratic society. The first government post-transition 

inherited a politicised military and made no attempt to depoliticise the army. Instead, it used 

the army for domestic law enforcement and suppressed the opposition, the judiciary, and the 

media. The new government’s policies towards religion, finance, and foreign relations were 

not well received by the general population. It did not have enough support in parliament and 

government policies were rejected.  

The lack of support for the government from political parties and the public led to 

continuous political unrest between 2008 and 2012. The institutions, including the judiciary, 

did not have the capacity to resolve these conflicts. The government deployed the army to 

suppress dissidents and remain in power. Consequently, the army and police intervened and 

forced the government out in 2012. However, subsequent governments made no effort to 

depoliticise the military and continued the culture of using the military for political gains.  

Civil-military Relations and Democracy 

Issues relating to civil-military relations have been discussed since the time of Plato.971 The 

central issue is that the military, an institution established to protect the country, has sufficient 

power to capture it.972 Why would an institution with officers armed with lethal weapons obey 

those without them?973 This raises the issue of subordination of the military to the democratic 

                                                           
 

971 Eliot A. Cohen, Soldiers, Statesmen, and Leadership in War Time (The Free Press 2002).  
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political leadership, and it is one of the oldest problems of human governance.974 In a 

democracy, the elected government should be accountable to the people, and it cannot govern 

freely unless the military is subordinate to the democratic political leadership.975 As Dahl noted, 

there can be no democracy unless the military is sufficiently depoliticised, for otherwise, it 

becomes resources for the government that can be used to suppress the opposition.976  

Civil-military theorists generally disfavour the military’s involvement in domestic roles 

as it militarises society and politicises the armed forces.977 As such, scholars agree that the 

possibility of the military possessing greater legitimacy over the people’s will ascertained 

through elections is against the democratic theory.978 Therefore, it is impossible to maintain 

democratic rule without establishing civilian control over the armed forces.979  

One of the signs that democracy is in jeopardy is the military officers’ retention of the 

capacity to act independently of elected civilians.980 Achieving a stable democracy is 

impossible if there is the threat that the military might overthrow the civilian government.981 

That is why for new and emerging democracies, the discussions of civil-military relations are 

concerned with theories that will help understand how civil-military relations preserve and 

protect democratic values.982 The predominant theoretical issue for these countries is how to 

maintain a military that will preserve and protect democratic values.983  
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The dominant theoretical paradigm in civil-military relations was developed by 

Huntington.984 Huntington’s theory is a monumental work in the field and is centralised on the 

military’s professionalism,985 and he mainly advocated for the objective control of the 

military.986 Objective control can be achieved by militarising and professionalising the 

military.987 According to Huntington, the key ingredients to military professionalism are 

expertise, social responsibility, and corporate loyalty.988 He argued that the military should be 

politically neutral and that professionalism would create a politically sterile army.989 He 

believed that there must be a clearly defined division of responsibility between the civilian 

leaders and the military.990 The military should be focused on the management of violence and 

avoid involvement in partisan politics and policy decision-making.991 In return, the civilian 

leaders must respect the military’s operational autonomy.992  

The antithesis of objective control is subjective control of the military. Subjective 

control occurs when a social group integrates the military into that group to assert dominance 

over the society.993 This was the method of control that was used in the pre-professional era, 

and as a result, the nobility and the military were the same.994 Huntington believed that 
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subjective control mechanisms are undemocratic and bind the military to politicians’ 

interests.995 He argued that the civil state is fractured into groups, and one element would try 

dominating the others.996 To achieve dominance, they would require the military to “conform 

to its interest and image, demanding structural changes unrelated to security requirements.”997 

Huntington’s seminal work is not free from criticism. Scholars have argued that 

changes in society, technology, and missions have assigned the military a more political role 

than Huntington envisaged.998 More recent literature in this field highlights the lack of 

scholarship on the military and Security Services reform in new and emerging democracies and 

its role in democratic consolidation.999 They have also questioned whether Huntington’s theory 

applies to new and emerging democracies.1000  

There have been various twists and turns in the literature attempting to discuss civil-

military relations, some in favour and some against Huntington’s work.1001 While Huntington 

has many critics, most of them did not offer an alternative theory as popular as his.1002  

An exception to this may be the well-known study critical of Huntington by Samuel E. 

Finer. In his study, Finer begins by stating that the proper question to ask would be why the 

military does not intervene given its coercive power instead of asking why it does.1003 Finer’s 

work criticises Huntington’s professionalism thesis and says that professional militaries have 
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intervened in politics in countries like Japan and Germany, where the officer corps are highly 

professional.1004  

Finer believed that the military’s motives for intervention might flow from 

professionalism – a thesis directly in conflict with Huntington’s. He argued that the military’s 

professionalism might arouse consciousness in officers that it is different and separate from 

civilian authorities, leading them to conceive that they have a duty to watch over national 

interest.1005 He postulated that the disposition of the military to intervene is a skein of motive, 

mood, and opportunity.1006 Of all the three components, the opportunity to intervene is 

significant to the Maldives. The opportunity arises when the government loses public support 

and relies on force to remain in power.1007 

The increased military intervention also demonstrated the political immaturity of the 

country and proved that it is unfit for representative institutions.1008 Huntington made a similar 

assumption in his second influential work Political Order in Changing Societies. He 

maintained that in under-developed societies, all social forces were generally politicised.1009 

According to Huntington, military intervention in politics reflects the political and institutional 

structure of the society.1010 He believed that in these countries, all social groups and the military 

are highly politicised due to the lack of political institutions capable of mediating, refining, and 

moderating political group action.1011 It is on this ground that the two authors have a common 

ground. Nonetheless, Huntington’s work focused on achieving objective control through 

military professionalism. Finer’s tried to ascertain what led the military to intervene in politics.  

There are three notable incidents where the Maldives military played a role in changing 

the government unconstitutionally. The armed forces refused to obey the King and passively 
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stood by, letting the monarchy fall in the first incident.1012 The second incident occurred during 

the administration of the first President of the Maldives, Mohamed Ameen, when the armed 

forces remained bystanders and let a mob beat and kill the President. In the third incident, the 

military refused to follow its commanders. They joined the opposition demanding that the 

President resign.  
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Part 2: Institutional Structure of the Military 

Introduction 

There are various types of countries studied from a civil-military perspective. Some countries 

had a long history of direct military involvement in politics through military rule.1013 Others 

may be post-colonist countries facing the challenges of rebuilding the nation after the departure 

of their colonial rulers.1014 The challenges these two types of countries face are different. For 

example, a country with a long history of military rule would face the challenge of removing 

the military’s influence on government policies that do not affect the military. For post-

colonialist countries, such as India and Pakistan, the issues they faced in the phases of nation-

building and democratic transformation were different.1015  

The Maldives face different challenges, although there are some commonalities. The 

Maldives has never been under military rule. The Maldivian army has always been used for 

domestic law enforcement and as a mechanism to protect the civilian leaders’ grip on power. 

It has no operational autonomy. As a result, the Maldives military became politicised.1016   

The following parts will analyse the Maldives Constitution and the military’s legal 

mechanism. It will become apparent that the legal apparatus is set to facilitate the executive to 

control the military and that it has no operational autonomy. The civilian leaders not only 

formulate policy, but also get directly involved in military operations.  

The Military under the 2008 Constitution 

The Military Leadership Structure  

The military leadership structure is a good starting point for this analysis to understand the 

chain of command in the military. The purpose is to ascertain the level of executive influence 

on the military. It will help examine the level of political control over the military. As 

aforementioned, the executive has been directly involved in domestic military operations, and 
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this influence on the military has politicised it. Domestic military operations conducted after 

the introduction of the 2008 Constitution included law enforcement and unlawful detention of 

judges and opposition leaders. The legal sources that facilitate the executive influence over the 

military and control its operations are the Maldives Constitution 2008 and the Military Act 

2008.  

In the Maldives, the head of the Maldives military is the President.1017 The Military Act 

2008 defines the President as the Commander in Chief.1018 The Highest Leader has the 

authority to issue direct orders to the military officers.1019 Below the President in the hierarchy 

is the Defence Minister.1020 The minister is responsible for planning and enforcing “everything 

related to the military.”1021 In the military hierarchy, the minister is followed by the Chief of 

Defence Force. His responsibility is to manage the military’s day-to-day operations and 

defence-related matters.1022 Below the Chief of Defence Force is the Vice Chief of Defence 

Force. His main responsibility is assisting the Chief of Defence Force.1023 The President 

appoints the Chief of Defence Force and the Vice Chief of Defence Force.1024  

The Military Act 2008 formed a National Security Council and an Advisory 

Council.1025 The National Security Council is responsible for advising the President on national 

security issues.1026 It is chaired by the President.1027 The Council consists of selected cabinet 

ministers and the Chief of Defence Force.1028 The Advisory Council formed under the Military 
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Act 2008 is mandated to recommend the minister on administrative and operational policies of 

the military.1029 This body consists of the Chief of Defence Force and senior officers appointed 

by the minister.1030 The minister can also include Defence Ministry’s staff in this advisory 

body.1031 As a result, the Advisory Body is under the influence of the minister, and of the 

executive.  

The military’s promotion mechanism is also a factor that indicates civilian influence on 

the military.1032 In a professional army, promotions should be based on ability, expertise, and 

education.1033 However, the Maldives military officers’ promotions are directly under the 

minister’s control and thereby under the executive.1034 The law does not specify who are 

eligible for promotions and what the requirements. This makes promotions based on class 

connections and political loyalty possible, which facilitates the formation of a praetorian 

army.1035 This is further exacerbated because the position of the Defence Minister is always 

occupied by one of the most loyal people to whoever is in power.1036  

Roles and Functions  

The essence of the Maldives military’s role can be derived from the oath of the officers, the 

laws, and the Constitution. The Military Act 2008 stipulates that military officers must take an 

oath to defend the Constitution, the religion of Islam, and the Maldives.1037 Before the Military 

Act 2008, they took an oath to defend the leaders (rulers) and the country from enemies and 
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traitors.1038 This reassured the politicians that the military officers would protect the politicians 

in power during times of internal political conflict.1039  

As aforementioned, one of the challenges the Maldives face is the military officers’ 

refusal to protect civilian leaders during times of conflict. They refused to protect civilian 

leaders because of internal divisions within the military over political ideologies. As a result, 

if most of the Maldivian army follows the political ideologies of the opposition, they refuse to 

protect the incumbent regime and facilitate its demise. As this chapter will demonstrate later, 

the army’s politicisation has strong historical roots. The use of the army for internal law 

enforcement and against political rivalries in the past formed a highly politicised army in the 

Maldives.  

In addition to the oath of military officers, the Constitution of Maldives outlines the 

army’s role. According to the Constitution, the primary objectives of the military are defending 

and protecting the republic, “its territorial integrity, its Exclusive Economic Zone and the 

people.”1040 Therefore, after 2008, it is not within the constitutionally determined objectives of 

the military to protect the lawfully installed government. Neither is it a duty or an objective of 

the military under the Military Act 2008. Therefore, it is unclear the role of the Maldives 

military in protecting the government or civilian leaders under the Military Act 2008 or the 

Constitution. The legal framework focuses more on the military’s role to defend the country 

from external threats. 

Nonetheless, the military officers’ essential task list outlined in the Capstone Doctrine 

and the Code of Ethics of Officers include a duty to protect the government.1041 The 

Constitution and the Military Act 2008 do not require the military to carry out law enforcement 

duties. However, the Range of Military Operations stipulates that officers are responsible for 

carrying out civil defence, security, and law enforcement tasks.1042 Security Operations of the 
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military include counter-insurgency operations to neutralise insurgent elements attempting to 

overthrow the lawfully installed government.1043 In addition, the military is required to engage 

in law enforcement if the police request assistance.1044 As a result, it is frequently involved in 

law enforcement.1045 The Maldivian police forces lack the resources and capacity to control 

mass protests, and as a result, the army is often called to assist the police in riot control.1046  

Internal Law Enforcement, External Threats and the Maldives in Geo-Politics 

Although the Maldives is a small country, its geostrategic location has found itself stranded in 

the middle of the geopolitical conflict between China and India, the two main powers in the 

region.1047 The Maldives plays a key role in determining the outcome of the two countries’ 

ambition to increase their influence in the region.1048 For many centuries, India was seen as the 

primary power that presided over the Maldives.1049 However, in recent years the Chinese 

government has sought to extend its sphere of influence in the Indian Ocean region.1050 The 

two countries rely on safe trade routes passing through the Indian Ocean.1051 Five major 
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international shipping lanes pass through the Maldives.1052 Thus, the Maldives is in a strategic 

location. This has attracted India’s and China’s interest.1053 

Apart from its geostrategic location, the Maldives is not a place of interest for the 

international powers. Its lack of natural resources, small landmass, and treacherous reefs make 

the Maldives less of a target. The Maldives military, therefore, does not anticipate violent 

external threats.1054 In addition, the Maldives lacks the resources to build a strong army, and in 

comparison to neighbouring countries, the Maldives’ military is weak.1055 Thus, the role of the 

Maldives military is reduced to internal peacekeeping and law enforcement.1056 Since the 

formation of a police organisation in the Maldives in 1933, the police have always sought 

military assistance in law enforcement.1057  

To this day, the Maldives military can be seen in various protests and riots assisting the 

police. For example, Nasheed’s government used the military to subdue the opposition after 

ordering the army to detain an opposition leader in 2010.1058 The same year, military officers 

were deployed to control a protest near ‘Muleeage’ – the presidential residence.1059 In 2011, he 

used the military to control the ‘defend Islam’ protest in 2011.1060 The following year, he used 

the army to control the opposition protests after ordering the army to detain the Criminal 

Court’s Chief Judge.1061 
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Under Nasheed’s administration, he also assigned the military to manage a prison in 

Addu City.1062 During Nasheed’s presidency, the government launched an operation to curb 

gang violence and assigned the military to assist the police. The military and police arrested 

more than 50 people including minors and those arrested claimed that they were subjected to 

degrading treatment and torture while in detention.1063 

Nasheed’s successor, Abdulla Yameen, also frequently used the military for law 

enforcement. The Maldivian army was used to restrict opposition protests following Nasheed’s 

arrest and suppress opposition MPs.1064 He also used the military to restrict journalists and TV 

stations.1065 Furthermore, Yameen used the military to detain opposition leaders1066 and judges 

of the Supreme Court.1067 

The internal use of the military is controversial in academic literature, and scholars have 

debated how it might impact civil-military relations. The literature on this topic revolves 

around the two contradicting views of Stanislav Andreski and Harold Laswell.1068 Stanislav 

Andreski’s thesis revolves around the idea that the external use of the military makes the 

military less dependable as a tool of internal repression.1069 He argues that the internal use of 
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the military to fight, coerce, or threaten the people of the country politicises the military.1070 

He defines external use as fighting and preparation for war and internal use as the deployment 

of the military against citizens.1071 Laswell argues to the contrary.1072 He argued that a 

challenging external environment could undermine civil-military relations and lead to what he 

calls a “garrison state.”1073  

The intrusion of the military in civilian affairs and internal law enforcement is generally 

discouraged in many countries. For example, the Posse Comitatus Act (1878) limits the US 

President from using the army in law enforcement.1074 This law is intended to act as a safeguard 

to protect the liberty of the citizens against military intrusion.1075 Likewise, in the UK, the 

military’s involvement in domestic affairs is limited.1076 Use of the Armed Forces in civil 

affairs is considered only a last resort1077 and used rarely.1078 

The Maldivian army lacks external threats and is highly engaged in internal operations, 

as described by Andreski. Thus, evidence from the Maldives leans towards Andreski’s theory 

that internal use of the military politicises the army. The Maldivian army is frequently used in 

domestic law enforcement, and as a result, the army is not professional and politically 

neutral.1079 
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Accountability 

As demonstrated above, the Maldives military is highly engaged in domestic law enforcement 

tasks. As a result, the military must deal with politicians and engage in internal political 

conflict. This is problematic because it blurs the lines between civilians and the military. When 

the executive excessively controls the military, the army has no operational autonomy.1080 This 

has allowed the Maldivian civilian leaders to influence military operations and impose their 

will on society using the army.1081 Consequently, the military’s involvement is seen as political 

figures in power using their authority over the military to suppress the opposition. Therefore, 

a quick look into the military’s accountability mechanism is necessary.  

Under the Military Act 2008, the minister1082 is accountable to parliament and the 

President.1083 The Chief of Defence Forces is answerable to the minister. 1084 The Constitution 

does not explicitly state that the military is answerable to parliament. However, the Constitution 

requires the parliamentarians to form a multiparty committee to oversee the operations of 

Security Services.1085 Initially, there was doubt over the interpretation of this Constitutional 

article. The doubt was whether parliament could summon military officers or whether the 

Defence Minister should attend parliament on behalf of the military. This confusion led to 

conflict between the executive and parliament.1086 During this time, the opposition was in 

control of parliament. Pro-government MPs disrupted the parliamentary meetings held to 

summon army and police chiefs.1087 The government and pro-government MPs believed that 
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parliament could not summon army or police officers.1088 The police and military refused to 

attend parliament.1089  

Eventually, parliament requested the Supreme Court for Advisory Opinion. The 

Supreme Court decided that parliament could summon anyone and ask to produce any 

document.1090 Although the initial confusion was whether army and military officers could be 

summoned under Article 241 of the Constitution, the Supreme Court ruled that parliament 

could summon the officers under Article 99.1091 The Supreme Court’s Advisory Opinion settled 

the conflict between parliament and executive. Currently, it is common practice for the 

parliament’s committee formed under Article 241 of the Constitution1092 to summon and 

question the military and police officers.1093 Nonetheless, the parliament cannot remove any 

military officers. Therefore, the most it can do is question officers and inform the public of 

their findings on controversial cases or cases that have triggered public interest.1094  

 

 

 

                                                           
 

1088 ibid. 

 
1089 Library of Congress, ‘Maldives: Supreme Court Ruling on Parliament's Authority over Police, Military’ 

(Library of Congress, 17 March 2011) <www.loc.gov/item/global-legal-monitor/2011-03-17/maldives-supreme-

court-ruling-on-parliaments-authority-over-police-military/> accessed 19 April 2021.  
1090 Supreme Court Advisory Opinion 2010/SC-AD/28. 

 
1091 Article 99 of the Maldives Constitution 2008 reads that “the People's Majlis or any of its committees has the 

power to: a. summon  any  person  to  appear  before  it  to  give  evidence  under  oath,  or  to produce  documents.  

Any person who is questioned by  the  People's  Majlis as provided for in this Article shall answer to the best of 

his knowledge and ability; b. require any person or institution to report to it; c. receive  petitions,  representations,  

or  submissions  from  interested  persons or institutions.” 

 
1092 Commonly known as the “241 Committee.” 

 
1093 Article 241 of the Constitution of Maldives 2008 states that “A committee of the People's Majlis shall be 

established to exercise continuing oversight of the operations of the security services. The committee shall include 

representation from all the different political parties within the People's Majlis.  

 
1094 For example see, Minivan News, ‘Police Commissioner Denies Obstructing Election’ Minivan News (Male’, 

21 October 2013) <www.minivannewsarchive.com/politics/police-commissioner-denies-obstructing-election-

69315> accessed 25 November 2021; Maldives Independent, ‘Parliament Questions Police, Army Over Boat 

Blast’ Maldives Independent (Male’, 15 October 2015) <www.maldivesindependent.com/politics/parliaments-

security-committee-meets-police-army-over-boat-blast-118392> accessed 18 November 2021; Lamya Abdulla, 

‘Report by 241 Committee on Breach of Nasheed's Security Passed’ The Edition (Male’, 8 July 2021) 

<www.edition.mv/majilis_241_committee/22736> accessed 10 August 2021; Avas, ‘UTF Agreement Shared 

with 241 Committee’ Avas (Male’, 24 October 2021) <www.avas.mv/en/108946> accessed 26 November 2021. 
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Part 3: The Military Pre-2008 Constitution 

The constitutional and political history of the Maldives had a significant influence on the 

military. It played a key role in shaping the military the way it is today. This part will 

demonstrate the historical roots of military politicisation due to the internal use of the military 

in the past. Until 1956, the Maldivian army had no role in the country’s defence because the 

Maldives entered into a suzerainty agreement with the British government in 1887. The 

agreement was in effect until 1956. Thus, the Maldives army’s role was mainly law 

enforcement. During this period, the Maldives was highly unstable due to power struggles 

between the royal family members. As a result, there was continuous political unrest. 

Consequently, the military was frequently engaged in controlling political upheavals. The 

unrest caused by rifts within the royal family and political elites meant that the military had to 

take sides, and this made the military politicised. The Maldivian army acted as the guardian of 

the regime and not of the country. It was incapable of maintaining the defence of the country.  

The Military 1932-1998 

Downfall of King Shamsuddeen 

The Maldives was under a suzerainty agreement with the British government during the reign 

of King Shamsuddeen.1095 Under the agreement, the British government oversaw the defence 

of the Maldives.1096 Therefore, the British military protected the Maldives from external 

threats. The Maldivian army’s role was internal peacekeeping and law enforcement. There was 

also a local police force.1097 However, the police force was small and unable to maintain law 

and order.1098 The military was frequently called to assist the police.1099  

                                                           
 

1095 The Maldives became a British Protectorate in 1887. See Maldives Independent, ‘Timeline – Story of 

Independence’ Maldives Independent (Male’, 26 July 2015) <www.maldivesindependent.com/politics/timeline-

story-of-independence-115638> accessed 29 August 2021.  

 
1096 Urmila Phadnis and Ela Dutt Luithui, ‘The Maldives Enter World Politics’ (1981) 8(3) Taylor & Francis 166.  

1097 The Maldives police official website states that the police force was established in 1933 during the time of 

King Shamsuddeen. See Maldives Police Official Website <www.police.gov.mv/> accessed 26 July 2021. See 

also <www.policelife.mv/page/22343>; however, the police force at the time was not a civilian service. It was a 

paramilitary force with investigative powers. See Commonwealth Human Rights Initiative, ‘Police Reforms: The 

Maldives’ (Commonwealth Human Rights Initiative) <www.humanrightsinitiative.org/content/police-reforms-

the-maldives> accessed 19 July 2021.    

 
1098 See Maldives Police Official Website <www.police.gov.mv/> accessed 11 May 2021. 

 
1099 ibid.  
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The first incident of military intervention into politics after the Maldives adopted its 

first Constitution1100 was during King Shamsuddeen’s reign.1101 There was political conflict 

within the royal family due to the power struggle between the King and his brother Abdul 

Majeed.1102 The Crown Prince of the Maldives at the time was Hassan Izuddin. He resided in 

Henveiru Ganduvaru (or Muleeaage).1103 There were rumours in Male’ that the Crown Prince 

was engaging in sinful activities1104 inside his palace.1105 He regularly organised parties where 

his male servants and friends danced, dressed as women1106 and engaged in sexual activities.1107 

Due to the Crown Prince’s lifestyle, his reputation was tarnished.1108 The people did not want 

him to inherit the throne.1109 This became an opportunity for the King’s brother and his sons in 

the government to seize the throne.1110 

The King was aware of the political situation and conspired inside the palace to get rid 

of the government and Prime Minister Hassan Fareed Didi. However, Didi had control of the 

military.1111 He and his senior military officers spied on the secret meetings inside the 

                                                           
 

1100 The Constitution of Maldives 1932.  

 
1101 See below for details. 

 
1102 Manik (n 769). 

 
1103 For some information about the palace see Maldives Travel, ‘Muleeaage Palace in Male: Discoveries in the 

Maldivian Capital’ (Maldives Travel, 10 January 2021) <www.themaldivestravel.com/muleeaage-palace-in-

male.html> accessed 14 February 2021.  

1104 The Maldives is officially a 100% Muslim nation. Therefore, violation of the principles of Islam was a serious 

issue at the time.  

 
1105 Ali Waheed, ‘The Checkered History of Muleeaage’ (Abdulla Waheed’s Blogspot, 2009) 

<www.abdullahwaheedsblog.blogspot.com/2009/02/when-last-friday-president-mohamed.html> accessed 19 

May 2021.  

 
1106 Mohamed Hamdhoon, ‘Muleeaage Ah Garuneh: Valeeahudhah Binaakohdhevvi Henveiru Ganduvaru’ (A 

Decade for Muleeaage: The Palace Built for the Crown Prince) Mihaaru (11 Ocotber 2019) 

<www.mihaaru.com/index.php/report/62807> accessed 14 November 2021.  

 
1107 Lucas Jaleel, ‘Al Ameer Hassan Izzuddin’ (Prince Hassan Izzuddin) (Lucas Jaleel, 2013) 

<www.lucasjalyl.wordpress.com/2013/04/24/princehasan/> accessed 4 November 2021.   

 
1108 Husnu Suood, ‘Dhusthoory Hayaai’ (Constitutional Life) (Justice Suood, 2021) 

<www.justicesuood.com/articles/6013e32a656d6078c6c40d39> accessed 1 February 2022. 
1109 ibid. 

 
1110 The King and the government were from the royal family. The King was against the government run by his 

brother and his brother’s sons.  

 
1111 Manik (n 769).    
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palace.1112 In these meetings, the King, Crown Prince, and their aides plotted to expel Didi and 

his loyalists.1113 After spying for some time, Didi sent the army and rounded up the King and 

the Crown Prince’s aides.1114 Didi set up a committee inside the military headquarters 

following their arrest to investigate and sentence the people.1115 The committee consisted of 

Didi and his close aides.1116 The news spread in Male’, and people gathered outside the military 

headquarters. While the committee was working, he ordered the army to detain more close 

aides of the Crown Prince while they were at his palace.1117 However, the Crown Prince refused 

to hand them over to the military.1118  

The Crown Prince and the King went to the military headquarters with their close aides, 

and Didi ordered the military to detain them and close off the King’s Palace.1119 Didi then 

convened the Special Assembly and asked the members to dethrone the King and the Crown 

Prince for violating the Constitution and obstruction of justice.1120 This involvement in internal 

law enforcement politicised the army.1121  

The Murder of the First President 

The First President of the First Republic1122 was Mohamed Ameen.1123 His time in office was 

short and lasted only a few months.1124 Under his premiership, he was the Commander-in-Chief 

                                                           
 

1112 ibid.    

 
1113 ibid. 

 
1114 ibid.   

 
1115 Mohamed Ameen, Dhivehi Raajjeyge Gaanoon Asaaseege Hayaai (The Life of the Maldives Constitution) 

(Novelty Printers and Publishers). 

 
1116 ibid. 

 
1117 ibid. 

 
1118 Manik (n 769).   

 
1119 Manik (n 769).  

1120 Mohamed Ameen (n 1115). 

 
1121 See above.  

 
1122 The Maldives was republic only in name at the time. See Maloney (nb 787).  

 
1123 The President’s Office of the Republic of Maldives, ‘President Al Ameer Mohamed Amin’ (The President’s 

Office of the Republic of Maldives) <www.presidency.gov.mv/PO/FormerPresident/7> accessed 1 May 2021. 
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of the army and even wore the military uniform.1125 During Ameen’s presidency, the Maldives 

was still under a suzerainty agreement with the British government.1126 Therefore, the Maldives 

army’s role was law enforcement. Nonetheless, the army stood by and watched when a group 

of politicians plotted and overthrew him.1127 They watched and did nothing when a mob killed 

him.1128 Below is a short account of how it happened. 

Ameen’s presidency ended when his Vice President, Ibrahim Didi,1129 overthrew the 

President while he was abroad. By the time he returned, Didi had won the support of the army 

and many people in Male’. Ibrahim Didi secured a large amount of support from the people of 

Male’ to change the President. The people hated Ameen because he introduced severe 

punishments, such as amputation for theft, the death penalty, and banned tobacco.1130 There 

were also widespread corruption allegations against Ameen and his senior government 

officials.1131 As soon as Ameen arrived, he was detained1132 in a facility on Dhoonidhoo Island 

and kept under military supervision.1133 

In December 1954, Ameen returned to Male’ from Dhoonidhoo Island with close aides and 

a few military officers.1134 He believed that a large number of people in Male’ supported him 

and that the military would side with him.1135 In fact, he was wearing the military uniform when 

                                                           
 

1124 ibid. 

1125 Sun Online, ‘Transitional Justice Office to Probe President Ameen’s Death’ Sun Online (Male’, 11 October 

2011) <www.en.sun.mv/69671> accessed 13 November 2021.  

 
1126 Elihu Lauterpacht, ‘The Contemporary Practice of the United Kingdom in the Field of International Law’ 

(1958) 7(3) The International and Comparative Law Quarterly 405.  

1127 Maldives Independent, ‘Killed, Exiled or Deposed’ Maldives Independent (Male’, 15 November 2015) 

<www.maldivesindependent.com/feature-comment/killed-exiled-and-deposed-119827> accessed 17 December 

2021.   

 
1128 The President’s Office of the Republic of Maldives (n 1123).  

 
1129 Who is also his cousin.  

 
1130 Dhivehi Digest 35 (Novelty Printers & Publishers 2015). 

1131 He confessed to these corruption charges while in detention in Dhoonidhoo. 

 
1132 Dhivehi Digest 35 (n 1130). 

 
1133 Dhoonidhoo is an uninhabited island near Male’.  

 
1134 Ali Hussain, Dhivehi Digest 36 (Novelty Press and Publishers 2015).   
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he arrived in Male’ and the first place he went was the military headquarters.1136 However, 

senior military leaders refused to join him.1137 The people of Male’ knew of his return and 

gathered near the military headquarters.1138 The people became violent and attacked Ameen,1139 

but the army did nothing to stop the mob, and Ameen died due to injuries he sustained.1140 

Nasir’s Politicisation of the Military 

Ibrahim Nasir was the First President of the Second Republic of the Maldives.1141 Under his 

premiership, the Maldives gained independence from the British.1142 Thus, the Maldives was 

no longer a British protectorate. After that, the Maldives was responsible for its defence. 

However, the first time the Maldives army fired weapons after independence was at unarmed 

civilians under Nasir’s orders.1143  The incident occurred during the period the Southern Atolls 

of Maldives created a separatist movement and declared the region a sovereign country.1144  

Nasir learned about the southern rebellion in 1961.1145 He planned a military operation 

to recapture the region. Nasir was head of planning operations and execution of the 

operation.1146 He decided which weapons to use, and how many military officers to include, 

and planned the operation step by step.1147 He was also personally in charge of importing 

                                                           
 

1135 ibid. 

1136 ibid. 

 
1137 Eki Eki Kan Kan Hingi Goi 10 (Novelty Press and Publishers) 983. 

1138 ibid. 

 
1139 ibid. 

 
1140 ibid. 

 
1141 Fathima Musthaq, ‘Shifting Tides in South Asia: Tumult in the Maldives’ (2014) 25(2) Journal of Democracy 

<www.doi.org/10.1353/jod.2014.0030> accessed 4 May 2021.  

 
1142 Independence (n 1095).  

1143 See below for details.  

 
1144 Naseema Mohamed, ‘Rebellion of the Southern Atolls’ (National Centre for Linguistic and Historical 

Research). 

 
1145 This was the second time the southerners rebelled against the government. The first incident occurred in 1959. 

Ali Hussain, Dhuhthanaa Ivunuduge Handhaanhuri Bai (Recollections of What I Saw and Heard) Novelty Press 

and Publishers 258. 

 
1146 A good example is the Havaru Thinadhoo second uprising in 1961 where he led the military with firearms 

under his command to take over the island of Thinadhoo.  
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weapons for the mission.1148 He imported 300 rifles, 25 submachine guns, five machine guns, 

ten pistols, and 50 tear gas canisters.1149 After the weapons shipment arrived, he led a military 

expedition to Thinadhoo Island in January 1962.1150 When Nasir and his men anchored in 

Thinadhoo, he ordered them to fire the submachine guns at the beach where civilians had 

gathered.1151 Under his orders, his men destroyed houses, water wells, and depopulated the 

island.1152 They also raped women and children in front of their families.1153 It is estimated that 

around 2000 people died in this incident.1154  

The details of the Thinadhoo military operation reveal much about the Maldives army 

at the time. It showed the executive’s excessive control of the army and its lack of autonomy 

under Nasir’s administration. He managed to control the people through fear and authority. 

This was possible due to his tight grip on the army and its subordination. The best evidence to 

prove this is the Thinadhoo operation. The Thinadhoo incident showed that the army lacked 

operational autonomy and was willing to do anything the executive ordered due to its 

politicisation.  

Furthermore, during Nasir’s reign speaking against government policies in public was 

prohibited.1155 The army was always on the watch for dissidents criticising the government.1156 

The military confiscated books and documents critical of the government.1157 Books and 
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(Addu, 11 September 2021) <www.timesofaddu.com/2021/09/11/the-depopulation-of-thinadhoo-was-genocide-

addu-mayor/> accessed 15 October 2021.  

 
1153 ibid. 

 
1154 Shan Anees, Maldives' Independence: Prime Minister Nasir's Deals with Imperial Britain’ Raajje (Male’, 27 

July 2018) <www.raajje.mv/37435> accessed 15 March 2021; Zunaam (n 1152). 

1155 Dhivehi Digest 41 (Novelty Press and Publishers 2015).  

 
1156 See the chapter on human rights.  

 
1157 Dhivehi Digest 44 (Novelty Press and Publishers 2015). 
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documents had to be approved by the government before publishing.1158 This process censored 

critical content. The military routinely detained people who criticised the government in 

public.1159 In 1970, during Nasir’s regime, the police1160 started working inside the military 

headquarters (at the time it was called the National Security Services or NSS).1161 Since then, 

the police have worked with the military inside the same building.1162 They wore the same 

uniform. There was no clear official distinction between the two.1163 There was no law 

stipulating that the army could arrest people. However, the Ministry of National Security, 

Ministry of Home Affairs, and the Ministry of Atolls Administration could make arrests.1164 

Nasir’s successor Maumoon Abdul Gayoom inherited this legal structure, and he maintained 

the NSS as it was until 2004.  

The NSS and Gayoom 

The Second President of the Second Republic was Maumoon Abdul Gayoom.1165 He was an 

authoritarian ruler who ruled the Maldives for three decades. The following parts will analyse 

the ‘National Security Services’ under Gayoom’s presidency.  

Military as Guardian of the Government  

The Maldives army maintained its traditional role of protecting the regime even under 

Gayoom’s administration.1166 He was the head of the military1167 and put his close friends and 

                                                           
 

1158 ibid. 

 
1159 Dhivehi Digest 41 (n 1155).  

 
1160 Here I am referring to the paramilitary force formed in 1933 that acted as police.  

 
1161 See the Maldives Police Official Website <www.police.gov.mv/> accessed 13 June 2021.  

 
1162 Aminath Najeeb, ‘Police Accountability in the Maldives’ (Commonwealth Human Rights Initiative, 2007) 

<www.humanrightsinitiative.org/programs/aj/police/exchange/police%20accountability%20report-

maldives.doc> accessed 11 April 2021.   

 
1163 The army, at the time called the National Security Services (NSS), had two branches, one responsible for 

policing. Therefore, policing was officially a responsibility of the army despite the claim of Maldives police that 

it was a separate and distinct service working inside the military headquarters.   

 
1164 General Act (4/68J).  

1165 Gayoom became President in 1978 and remained in power until 2008. 

 
1166 See below for details.  

 
1167 Article 33 of the Constitution of Maldives 1998. 
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family members as senior commanders. The military’s torture and atrocities are well 

documented.1168 Gayoom kept society under his control through the army. Any call for reform 

or words critical of the government were criminal offences.1169 The NSS routinely arrested and 

tortured writers.1170 Unpublished material, such as personal diaries containing criticism of the 

government, was confiscated, and its owners were detained.1171 Journalists had to be careful. 

A cameraman who accidentally showed a bald spot on the President’s head was detained and 

tortured.1172 Defence lawyers faced criminal charges for defending those arrested.1173 The 

NSS’s torture methods were written in a book called Adhabu Foiy1174 It is estimated that over 

a hundred people died in prison due to torture.1175  

Male’ Under Attack 

While the army was busy torturing civilians to protect the regime, the Maldives was attacked. 

On 3 November 1988, at about 4 AM, 80 armed men from the People’s Liberation Organisation 

of Tamil Eelam (PLOTE) landed in Male’.1176 They left from Sri Lanka on two fishing boats 
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accessed 10 May 2021. 
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accessed 5 June 2021.  
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the-atolls/> accessed 30 June 2021. 

 
1171 See Maldives Independent (n 1169).  
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Torture and Ill-Treatment in the Maldives’ (Torture Victims Association and Redress, 2012) 

<www.refworld.org/pdfid/5064180e6a5a.pdf> accessed 21 April 2021.  
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and anchored at Male’ northern harbour.1177 Two Maldivians living in Sri Lanka had plotted 

with PLOTE to overthrow Gayoom’s regime by force.1178  

They planned to take over Male’ and enter the military headquarters secretly.1179 They 

quickly secured the beach without a fight.1180 They deployed the PLOTE cadres in small teams 

to carry out different tasks.1181 However, their plan to secretly enter the military headquarters 

failed.1182 One of the PLOTE cadres accidentally fired a shot while loading the gun.1183 The 

sound alerted the guard at the military headquarters gate.1184 The guard, Hussain Adam, 

returned fire and, in the ensuing fight, killed their Commander Vasanthi.1185 Adam ran out of 

ammunition and called for more bullets.1186 However, army officers were hiding inside and 

told him to get inside to safety.1187 A while later, he died.1188 

By mid-day, PLOTE cadres had captured the harbour, the power grid, and TV and 

Radio stations.1189 In short, most of the city was under their control. One of the two Maldivians 

behind the attack, Ibrahim Luthfy, even took some time off to meet his mother.1190 PLOTE 
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militants roamed around, not knowing what to do as their Commander was dead. All this time, 

Gayoom was hiding at a friend’s house.1191 He was trying to send SOS messages to friendly 

countries.1192 He also phoned the military commanders and instructed them on what to do.1193  

The Maldives flashed SOS messages to the US, UK, Sri Lanka, Pakistan, and India.1194 

The Indian Prime Minister responded to the calls and dispatched Indian troops to rescue the 

Maldives.1195 The militants learned about the Indian troops’ arrival and left Male’ with 

hostages.1196 On a cargo boat, they headed to Mullikulam in Sri Lanka.1197 The Indian Navy 

intercepted them at sea, and the militants surrendered.1198  

The narration of the 3 November 1988 attack has changed over the recent years. The 

Maldives army’s narration states that Male’ was under its control.1199 They claim that the 

PLOTE militants had left before the Indian troops arrived.1200 However, news articles and 

books collected for this analysis revealed that it is untrue.1201  
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The Maldives did not face any external attacks after 3 November 1988. There were 

some reforms introduced following the attack.1202 The NSS increased its size, recruited 

educated people, reorganised the structure, and acquired modern weaponry.1203 However, the 

army remained under Gayoom’s control.  

Formation of a Police State 

On 19 September 2003, NSS prison guards in Maafushi Prison ordered 19 inmates to come out 

to the ‘Range’ - the designated torture area.1204 Evan Naseem, a young inmate convicted for 

drug offences, was among the 19 prisoners.1205 Initially, he refused to go and attacked a prison 

guard.1206 A force of hundred men barged into his cell and took him to the Range.1207 There, 

he was beaten to death.1208 Naseem’s death gave momentum to the reform movement. Two 

years later, the government reformed the NSS and separated the police and the military.1209 The 

result was devastating.  

With the separation of military and police, a politicised police force was born. The first 

Police Commissioner was Gayoom’s close aide Adam Zahir.1210 He wanted the police force to 

be capable of crushing the opposition.1211 He formed a special group named the ‘STAR Force’ 
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to target dissidents and stop the reform movement.1212 The STAR Force officers were put on 

steroids and trained in the gym.1213 Soon they became a superior force within the police.1214 

Routine police work was below them.1215 This group later was transformed into Specialist 

Operations (SO), an elite force within the police.1216 The SO officers mutinied and forced 

President Nasheed out of power in 2012.1217  

Conclusion 

This part has demonstrated the historical role of the Maldives army in protecting the regime 

and oppressing dissidents. The army was engaged mainly in law enforcement. The army 

routinely arrested and tortured civilians.1218 However, the conflict among the political elites 

forced the army to take sides. The political actors have always relied on the military to remain 

in power. When internal conflict occurred, they sought the army’s assistance to get rid of 

political opponents. Furthermore, during Gayoom’s administration, the army was confronted 

with an external adversary. This tested the army’s strength. However, the army was unprepared. 

It had spent a lifetime attacking civilians. Protecting the regime was its only goal.1219 Thus, the 

army was untrained and unprepared to deal with an external attack.1220 As a result, a group of 

80 armed militants seized control of the capital within a few hours. Additionally, the separation 

of the army and police resulted in the formation of a politicised police force. Gayoom lost 

power a few years after the police force was established. Gayoom’s successor had to face the 

consequences. The next part will analyse the results.  
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Part 4: The Military Post-Transition 2008-2018 

Mutiny and Collapse of Nasheed’s Government 

Nasheed inherited the politicised police and army force.1221 The two forces had a long history 

of serving politicians.1222 Their main role was protecting the regime, and they had no 

autonomy.1223 There are a few areas of conflict the incoming democratic government has to 

deal with after the collapse of an authoritarian regime.1224 These include how the new regime 

handles human rights violations of the past and structures and controls the military.1225 

Furthermore, the military budget is a potential area of conflict.1226 These are possible areas that 

can cause rifts between the military and its civilian leaders.  

Nasheed did not have to deal with any of those issues. The outgoing regime of Gayoom 

had formulated and passed most of the laws relating to the issues mentioned. Under Gayoom’s 

regime, parliament passed the Human Rights Act 2006.1227 The Act barred the HRCM from 

investigating cases of human rights violations that occurred before 2000.1228 Therefore, the 

military and police had no fear of facing prosecution for past crimes. Nasheed did not want 

“vengeance”1229 and told his supporters to “follow my example and leave Gayoom to grow old 

here.”1230 Against the wishes of many of his supporters, he decided not to investigate the past. 
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He had only a few options to prosecute the military and police officers for past crimes even if 

he wanted.1231  

Before leaving office, Gayoom’s regime ratified the Military Act 2008.1232 The 

structure and control of the military were written in the legislation.1233 Nasheed’s government 

did not change it. Under the Military Act 2008, the executive can use the Maldivian army for 

internal purposes without limits. 1234 As a result, the government has excessive control of the 

military and can use the military to suppress the people.1235 Instead of removing the executive’s 

clutches on the military, Nasheed used it to his advantage.1236 Nasheed’s loss of political 

support1237 and his use of the military against civilians led to his demise.1238 The political use 

of the military, coupled with prolonged political unrest in a weak society, facilitated the 

opportunity for the military and the police to intervene.1239  

There are several factors to consider when analysing the collapse of Nasheed’s 

government. There are legal factors, and there are social and political factors. The legal factors 

are the provisions of the Military Act 2008 that facilitate the executive to control the 

military.1240 Nasheed’s coalition parties left him months after the presidential election.1241 All 
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of them joined the opposition.1242 This meant that Nasheed was politically weak. He lacked 

parliamentary support. The judiciary and independent institutions were under parliamentary 

control. 

Furthermore, disrespect for Islam and foreign influence are two things the Maldives 

public dislike.1243 Nasheed’s close relationship with India and his plan to lease the main airport 

of the Maldives to an Indian company turned many people against him.1244 His calls for 

moderate Islam and placement of ‘idols’1245 as decorations at the SAARC Summit 2011 further 

escalated the situation.1246 The united opposition parties used these to garner public support. In 

fact, the largest protest against Nasheed was held under the name ‘Defend Islam’ and thousands 

attended.1247  

During this chaotic period, the military detained the Chief Judge of the Criminal Court, 

Abdulla Mohamed.1248 He was detained unlawfully under the orders of the executive.1249 This 
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gave the opposition the opportunity to form an environment for police and military mutiny.1250 

They had already met with retired generals and retired senior police officers who were well 

respected in the army and the police to plan a way to oust Nasheed.1251 Former Colonel 

Mohamed Nazim1252 agreed to gain support from military officers to join the opposition 

protests.1253 The Former Police Deputy Commissioner Abdulla Riyaz1254 was in charge of 

finding police officers willing to join the protests.1255 

With the arrest of Mohamed, the perfect environment for a mutiny was formed. When 

the opportunity came, the opposition launched a series of protests.1256 They demanded the 

release of Mohamed.1257 The Specialist Operations officers of the police refused to control the 

opposition protests and expressed dissatisfaction with the arrest of Mohamed.1258 Nasheed 

personally met with the Specialist Operations officers twice to ensure that Mohamed’s arrest 

was lawful.1259 However, the officers remained disgruntled.  

Meanwhile, the opposition gathered every night near the Republican Square.1260 One 

of the opposition leaders addressed the protesters and said that “we know how nations 

overthrow their governments. Everything that is needed to overthrow the government of this 
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nation has now been arranged.”1261 The opposition protests gained monument. They still had 

to make sure the Vice President, Dr. Mohamed Waheed Hassan Manik, was on their side. 

Otherwise, there would be an election.1262 The opposition met with the Vice President, and the 

opposition gained his support.1263 Now the opposition had the perfect environment, the support 

of the police and army, and of the Vice President. All that was left to do was finding the perfect 

moment for the police and the army to stage the mutiny.  

On 6 February 2012, protesters of the ruling party and the opposition gathered near 

Artificial Beach.1264 They were ready to confront each other, carrying harmful objects.1265 

However, the Specialist Operations officers were there, preventing them from attacking each 

other.1266 Nasheed learned about this and ordered the Specialist Operations to leave the area.1267 

They refused to do so until a military force was sent to replace them.1268 Then, the Male’ Area 

Commander of the military sent a group of military officers to the area, and the police officers 

left the area and headed to the Republican Square.1269 Nasheed then ordered the military to 

leave the area.1270 This led to a confrontation between the opposition and the ruling party 

protesters.1271 Learning this, the military went and controlled the area.1272 At the same time, the 
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Specialist Operations arrived at the location and attacked the ruling party supporters.1273 After 

that, the police officers attacked pro-government supporters inside their party office.1274 

On 7 February 2012, at 12:17 AM, police officers staged a protest in the Republican 

Square demanding the government stop giving unlawful orders and sought assurance that they 

would not face disciplinary actions for the attack on MDP supporters and its office.1275 

Following this, at 12:21 AM, the military changed its alert status to red,1276 the highest alert 

level in the army.1277 When a red alert is issued, all military officers must be in combat uniform 

in their stations.1278 However, senior army officers were seen roaming around in casual attire 

after the alert was issued.1279 The Defence Minister ordered the military to arrest the mutinying 

officers.1280 They refused.1281  

A few hours later, the army officers assigned to prevent protesters from entering the 

Republican Square abandoned their duty posts1282 and joined the mutinying police.1283 When 

the officers abandoned their posts, opposition protesters got inside the Republican Square and 

joined the armed forces.1284 The army chiefs lost command and control. The military and police 

followed orders from former Colonel Nazim and former Police Deputy Commissioner 
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Riyaz.1285 The two went inside the military headquarters and met with the senior officers.1286 

They demanded the resignation of the President.1287 By this time, the number of mutinying 

officers had increased, and they had taken over the state broadcaster.1288 

Nasheed then met with military officers and asked General Ahmed Shiyam1289 how many 

military officers were willing to follow Nasheed’s command.1290 The General replied that only 

four or five.1291 Nasheed gathered the soldiers inside the military headquarters and asked them 

to raise their hands if he should resign.1292 A large number of soldiers raised their hands.1293 

After that, Nasheed decided to resign.1294 His Vice President Manik took over and formed a 

new cabinet with opposition members.1295 

Military under Yameen’s Administration 

President Abdulla Yameen, brother of Gayoom, won the presidential election in 2013.1296 

During his time in office, the Chief of Defence Force was Ahmed Shiyam.1297 He remained 
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<www.theguardian.com/world/2012/feb/07/mohamed-nasheed-resigns-maldives-president> accessed 11 August 

2021.  
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<www.dhivehisitee.com/executive/being-mwh-manik> accessed 11 June 2021.  

 
1296 See the chapter on separation of powers.  
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loyal to Yameen until the end of Yameen’s presidential term.1298 With Shiyam’s loyalty, 

Yameen remained fully in control of the army without the challenges Nasheed faced. He was 

able to deploy the army to control the opposition, parliamentarians,1299 and the courts.1300  

Nasheed faced his demise due to prolonged political unrest and the inability of the 

institutions to resolve conflicts.1301 His failure to obtain a parliamentary majority posed great 

challenges for him. Nasheed’s government’s policies and nominations for influential positions 

in courts and independent institutions were often rejected by parliamentarians. His coalition 

parties joined the opposition soon after the presidential election due to differences and 

infighting. As the opposition grew stronger, the only way to remain in power was using the 

military against the courts, parliamentarians, and opposition leaders. He used the military to 

arrest opposition leaders and judges. He was able to do this because the constitutional and legal 

structure of the military gave the President excessive control of the military to dictate the 

military even at an operational level.1302  

Yameen faced similar issues. The political parties that helped him win the elections 

exited the government, leaving the President politically weak.1303 He had excessive control of 

the military and used it against politicians and judges.1304 There were dissident elements within 

the military and the courts that did not support Yameen. Nonetheless, the outcome was 

different. The military or the police did not execute a coup and overthrow the government.  

                                                           
 

1298 The President’s Office of the Republic of Maldives, ‘President Dismisses Major General Ahmed Shiyam from 

the Post of Chief of Defence Force, and Brigadier General Ahmed Shahid from the Post of Vice Chief of Defence 

Force’ (The President’s Office of the Republic of Maldives, 11 December 2018) 

<www.presidency.gov.mv/Press/Article/20022> accessed 20 June 2021.  

 
1299 The Indian Express, ‘Maldives: Army Occupies Parliament to Block No-Confidence Vote, Opposition MPs 

Roughed Up’ The Indian Express (Mumbai, 22 August 2017) <www.indianexpress.com/article/world/maldives-

male-parliament-abdulla-yameen-parliament-blockade-4808332/> accessed 1 April 2021.  

 
1300 The Hindu, ‘Maldives’ Chief Justice, Supreme Court Judge Arrested’ The Hindu (Chennai, 6 February 2018) 

<www.thehindu.com/news/international/maldives-chief-justice-supreme-court-judge-

arrested/article22664876.ece> accessed 4 May 2021.  

 
1301 See above. 

 
1302 See above. 

 
1303 Hanaan Mohamed Didi, ‘United Opposition Announces Jameel as Leader’ Avas (Male’, 1 June 2016) 

<www.avas.mv/en/17994> accessed 5 March 2021.  

 
1304 See for example, Fathmath Shaahunaz, 'Will Not Comply with Any Top Court Order to Impeach President' 

The Edition (Male’, 4 February 2018) <www.edition.mv/news/5117> accessed 9 May 2021.  
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Three factors might have contributed to this. When Yameen was President, and when 

his party was effectively in control of the government before the presidential election in 

2013,1305 he got rid of military officers that supported Nasheed.1306 He dismissed senior army 

officers that did not believe that the 7 February 2012 transfer of power was legal.1307 The army 

also strengthened its regulations to prevent officers from inciting ‘upheaval and chaos’.1308 

Using these regulations, the government got rid of senior army officers that were against the 

events of 7 February 2012.1309 Senior army officers that carried out Nasheed’s order to detain 

the Criminal Court Chief Judge were charged with terrorism.1310 Thus, there were no loyalists 

of Nasheed remaining as senior officers that openly supported him.  

The army and police officers that participated in the 7 February events were aware that 

if Nasheed returned, they might face the consequences of their actions. Therefore, the police, 

military and the government had a common enemy: Nasheed.1311 They wanted to make sure 

that Nasheed did not return.1312 But this meant that they had to work with Yameen. 

Furthermore, there was no indication from the opposition that they wanted to change the 

government through illegal means. Additionally, Yameen gained a strong majority in 

parliament.1313 Therefore, he was in control of the state branches and independent 

                                                           
 

1305 Following the 2012 coup, Gayoom’s party was in control of the cabinet. The President was not effectively in 

control.  

 
1306 Zaheena Rasheed, ‘Brigadier General Ahmed Nilam, Five MNDF officers Dismissed’ Minivan News (Male’, 

26 November 2013) <www.minivannewsarchive.com/politics/brigadier-general-ahmed-nilam-five-mndf-

officers-dismissed-72368> accessed 12 April 2021. 

 
1307 ibid.  

 
1308 Mohamed Naahee, ‘MNDF Introduces Regulations Against Officers Inciting ‘Upheaval and Chaos’’ Minivan 

News (Male’, 3 October 2013) <www.minivannewsarchive.com/politics/mndf-imposes-regulation-against-

incitement-of-upheaval-and-chaos-67566> accessed 9 September 2021.  
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Command’ Minivan News (Male’, 5 October 2013) <www.minivannewsarchive.com/politics/two-more-mndf-
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1310 Hassan Mohamed, ‘Defence Minister Acquitted of Terrorism’ Minivan News (Male’, 9 April 2015) 

<www.minivannewsarchive.com/politics/defence-minister-acquitted-of-terrorism-95957> accessed 18 April 

2021. 

 
1311 See the chapter on separation of powers.  

 
1312 See Al Jazeera, ‘Maldives Police Stop Presidential Poll Re-Run’ Al Jazeera (Doha, 19 October 2013) 

<www.aljazeera.com/news/2013/10/19/maldives-police-stop-presidential-poll-re-run> accessed 7 August 2021.  
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institutions.1314 There was no conflict and deadlocks between the parliament and executive.1315 

There was no conflict between state institutions that could not be resolved. Yameen got rid of 

political opposition and protesters.1316 Opposition leaders had to carry out their activities from 

abroad while in exile.1317 

For these reasons, Yameen was able to maintain the army’s loyalty. As a result, he 

completed his presidential term without military interventions.  

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
 

1313 Nida Najar, ‘Ex-President’s Party Concedes Defeat in Maldives Parliamentary Elections’ The New York Times 

(New York City, 24 March 2014) <www.nytimes.com/2014/03/25/world/asia/maldives-parliamentary-

elections.html> accessed 17 January 2021.  

 
1314 See the chapter on separation of powers to see how the executive with a parliamentary majority could control 

the state institutions.  
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political deadlocks similar to Nasheed’s term.  
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<www.reuters.com/article/us-maldives-britain-idUSKCN0YN4VK> accessed 12 May 2021.  
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Part 5: Conclusion and Recommendations  

Prolonged political deadlock, lack of political support for the government, and incapacity of 

state branches to resolve conflict are key factors that led to the 7 February 2012 coup.1318 As 

discussed in the previous chapter, the prolonged political unrest and deadlock resulted from the 

governing system in the Maldives. The state branches and institutions’ incapacity to resolve 

disputes is an important factor that should not be overlooked.  

During Nasheed’s presidency, the opposition gained momentum when the army 

detained the Criminal Court’s Chief Judge. Nasheed arrested the Judge because the judicial 

oversight body had failed to take disciplinary action against him after numerous complaints.1319 

This provided the opportunity for the opposition to create an atmosphere for the military and 

the police to intervene. Another important point to note is that the coup was premeditated. It 

required the support of the Vice President and armed forces. If the Vice President had not sided 

with the opposition, the coup would not have been successful. Because if the President and the 

Vice President resign, an election must be held within sixty days.1320  

Thus, if the Vice President had refused, it would have discouraged the opposition and 

the army. But Vice Presidents in the Maldives are chosen from populous islands to gain support 

and more votes.1321 Therefore, the Vice President is usually not from the same party as the 

President, and they share no policy goals or common ideologies.  

The opposition’s plan to overthrow the government using the police and the military 

showed the lack of commitment to democracy among the political actors and that the country 

was not moving toward democratic consolidation.1322 The residual powers of the outgoing 

authoritarian regime remained inside the police and military forces long after Gayoom left 

                                                           
 

1318 See Huntington (n 985). 

 
1319 Robinson and Naish (n 631). 

  
1320 Article 125 of the Constitution of Maldives 2008.  

 
1321 This is common practice in Maldives. Usually, Vice Presidents are chosen from islands with high population 

to gain support to the presidential candidate through him.  

 
1322 Diamond (n 15).  
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office.1323 When they were called to overthrow the government, they responded.1324 However, 

they still needed an opportunity to interfere.1325  

The heated political instability was the perfect moment. The executive’s excessive 

control of the military and their interference in military operations launched to control the 

unrest escalated the situation. Most of the Presidents and Defence Ministers would not have 

any military experience or knowledge of handling military operations.  

For example, the executive ordered the military to retreat from the Artificial Beach area, 

letting the opposition and pro-government supporters confront each other.1326 The President’s 

orders to detain the mutinying officers were also why the situation escalated further.1327 It was 

only after the situation was out of control that the executive asked the military for their 

advice.1328 A further challenge for Nasheed was that he inherited a politicised army and police 

force. In fact, it was the Specialist Operations unit that was formed to control opposition 

activities during Gayoom’s presidency that initiated the 2012 coup. However, the past cannot 

be changed.  

Most of the issues discussed above relate to the politicisation of the Maldivian army 

due to the government’s use of the army for law enforcement and political purposes. Due to 

politicisation, the army was divided internally.1329 As aforementioned, literature discourages 

the use of the army for domestic law enforcement.1330 Scholars have argued that internal use 

                                                           
 

1323 It is evident from the fact that the military and police officers decided to follow the orders of Retired Colonel 

Nazim and former Deputy Commissioner Riyaz, who were both close aides of Gayoom.  

 
1324 See above discussion about the opposition’s secret meetings with police and military officers. 

 
1325 See Finer (n 1003).  

 
1326 See above discussion of the 7 February 2012 incidents.  

 
1327 See Commission of National Inquiry (n 1264); Faisal and Aslam (n 1250).  

1328 See Commission of National Inquiry (n 1264); Faisal and Aslam (n 1250).  

 
1329 See for example the events of 07 February 2012. The army was divided into those who supported Nasheed’s 

government and those who supported the opposition. However, the opposition supporters within the army 

outnumbered Nasheed’s supporters.  

 
1330 See above discussion of the UK Posse Comitatus Act, and the UK’s policies on domestic use of the Armed 

Forces.   



200 
 

of the military politicises the army.1331 Therefore, a modest recommendation would be to 

prevent the military’s use for internal law enforcement. 

Next, the governments should seek to professionalise the military and achieve objective 

control of the military.1332 The current framework allows the executive to have subjective 

control of the army.1333 As a result, the Maldivian army lacks operational autonomy. This has 

led to further politicisation of the army and reduced the army’s “battle worthiness.”1334 

Finally, prolonged political unrest in the country due to conflict among political actors 

has provided the army with the opportunity to intervene.1335 The solution would be to create an 

atmosphere where politicians would be required to work together, minimise conflict within 

state institutions, and build institutions capable of resolving conflict. The solution to the 

deadlock between state branches and institutions has been discussed elsewhere in this thesis.1336 

The recommendation is the same for this chapter - adopting a parliamentary system to facilitate 

political cooperation and minimise political conflict.1337  

Apart from reducing political conflict, parliamentary regimes have another benefit: the 

government cannot exist without parliament’s support in a parliamentary regime. During 

Nasheed’s administration, he remained in power although his coalition partners left his 

government. In the first round of the elections, he managed to win only 25 per cent when he 

stood alone. In the run-off, he managed to secure more votes when a group of political parties 

joined him and urged their supporters to vote for Nasheed to end the long reign of Gayoom. 

Therefore, after the coalition parties left the government, Nasheed did not have popular support 

in parliament or society. Parliamentary regimes could ensure that the executive has popular 

support in parliament and has a sizeable support base.  

                                                           
 

1331 See Andreski (n 1069). 

 
1332 See Huntington (n 985). 

 
1333 See above discussion of subjective and objective control of the army.  

 
1334 See Laswell’s argument above (n 1072). 

 
1335 See Finer (n 1003). 

 
1336 See the chapter on powers of the state for an explanation of how political unrest leads to coups.  

 
1337 See the chapter on powers of the state. 
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Additionally, strengthening existing institutions, such as the judiciary and fourth branch 

institutions, could also restrict the government from using the military to remain in power. 

Furthermore, these institutions could also resolve conflicts between state institutions.  

Furthermore, the Maldives should adopt laws limiting military involvement in domestic 

affairs. These laws should clearly specify when the army could be involved in any domestic 

affair to aid the civil powers or civilians. It should also clearly establish the procedures required 

to follow when requesting the army’s assistance and points to consider when deciding to deploy 

the army for civil purposes. The laws should specify the army's role if a decision has been made 

to assist the civil powers or civil authorities.  
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Chapter 6: Conclusion 

This thesis has analysed the Maldives Constitution of 2008 in its historical, social, and political 

context, and studied the Maldives in light of the global literature in the fields of constitutional 

law and democracy. The 2008 Constitution, which replaced the previous 1998 Constitution, 

was written in 2004 and implemented in 2008. The Constitution was inspired by different 

sources: the Constitutions of various countries, Islamic law and culture, and international 

human rights conventions. In 2008, with the adoption of the 2008 Constitution and the election 

of a President through free and fair elections, the Maldives moved from a dictatorship to an 

electoral democracy in a minimalistic sense.  

However, the country's democracy is fragile, and the chances of it evolving into a liberal 

democracy are slim. The country faces serious challenges in implementing the Constitution of 

2008. If the Maldives fails to consolidate the electoral democracy it attained in 2008, it risks 

reverting to autocratic rule. In order to consolidate democracy, the country should strengthen 

the separation of powers, human rights protection, and civil-military relations. The current 

model of separation of powers facilitates political capture of the judiciary and fourth branch 

institutions. The people are unable to enjoy the freedoms and rights guaranteed in the 

Constitution. The military is a tool politicians use to suppress the people and opposition. This 

thesis has suggested constitutional reforms that can resolve these issues. 

In a democratic country, an unclear division of powers between the different branches 

of government is a serious problem. It leads to inefficiency and more importantly undermines 

legitimacy. The Maldives has been one of the best examples in the world of how a presidential 

system can cause conflict between parliament and the executive. Every President in the 

Maldives elected after the 2008 Constitution came into force came to power by forming 

coalitions with political parties. However, these coalitions were “coalitions of convenience.” 

They had no common policy goals or ideologies. As a result, infighting between the ruling 

party and coalition partners occurred frequently. Before long, coalition partners left the 

government. Their abandonment meant that the ruling party was unable to form a majority 

government and this led to constant conflict between Parliament and the President. The 

Supreme Court of the Maldives is frequently  

Under the current system, the president possesses extensive executive powers and is 

solely responsible for governing the country. Theoretically, executive power is checked by 

parliament–the cabinet is appointed by the president but must be approved by parliament. 
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While parliamentary systems are not superior to presidential ones as a general rule, the 

Maldives would benefit from adopting one. A parliamentary system would strengthen the 

separation of powers and allow an effective mechanism of check and balance system, 

strengthening the opposition and small parties, thereby increasing stability and protecting 

human rights. 

The Maldivian governments formed after the 2008 Constitution had run campaigns on 

“good governance” promising to improve transparency and accountability. However, all of 

these governments have tried to gain control of independent institutions and remove the check 

and balance system put in place by the Constitution. During their time in office, key 

independent institutions formed under the Constitution were politically captured by appointing 

friends, family members, and business partners of MPs and politicians. They used these 

institutions as a means of accumulating power.  

The judiciary is an important pillar of democracy. The Constitution has vested in it the 

responsibility of ensuring that the state machinery functions fairly, without bias or prejudice. 

It has been entrusted with the task of interpreting laws, and of ensuring that the executive and 

Parliament do not overstep its. The independence of the judiciary has always been essential for 

a functioning democracy. The Maldivian judiciary remains susceptible to political interference 

from both the government and Parliament. The political actors in the Maldives have 

continuously interfered with judicial proceedings and subjected judges to undue political 

pressure in order to manipulate outcomes in their favour.  

The reasons for these interferences are varied but include attempts by politicians to 

remain in power by subverting the democratic principles, detaining opposition politicians, 

silencing the media, and facilitating corruption. The lack of judicial independence in the 

Maldives has negatively affected democratic principles, human rights and social development. 

This lack of independence has manifested in Court rulings that have undermined democratic 

principles in the country. It has undermined the rule of law and eroded public trust in judicial 

institutions.  

The structure of the Judicial Service Commission (JSC) must be amended to ensure 

transparency and independence in the appointment process. The JSC, which oversees the 

judiciary and essentially appoints judges, is heavily influenced by politicians because it 

includes highly influential politicians from the government and Parliament. As a result, the JSC 

has been externally and internally captured. This undermines the authority of the judiciary and 
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creates a system that is incapable of enforcing laws and the Constitution. The current structure 

of JSC does not offer sufficient protections for the judiciary against political actors. The 

Constitution must remove political actors from the JSC. This change will allow for the 

separation of powers and provide a more efficient system of checks and balances. 

Furthermore, the judicial appointments should be based on a consensus decision-

making model where all parties are represented and every nominee is required to get approval 

from all political parties representing in Parliament. This would ensure that the judiciary 

consists of judges that are impartial and not aligned with any political parties. Under the current 

model, any party with a parliamentary majority can appoint judges. To adopt a consensus 

decision-making model, the Parliament must form an independent committee that is not 

dominated by one party.  

Additionally, the Constitution must stipulate how many judges should sit in the 

Supreme Court. Currently, the number of judges that sit in the Supreme Court is determined 

by primary legislation that any party with a parliamentary majority can change. The Supreme 

Court has been tampered with by every government elected post-2008. Politicians have reduced 

and increased the Supreme Court bench to appoint loyalists and dismiss judges that do not 

deliver favourable judgments. Thus, the Constitution must incorporate the number of the 

Supreme Court bench. However, this method will not be an effective safeguard if a political 

party wins enough parliamentary support to amend the Constitution. The Maldives has a history 

of frequent constitutional amendments. Therefore, the Maldives must put procedural barriers 

to prevent frequent constitutional amendments. 

Safeguarding human rights is another serious challenge that the Maldives democracy 

face. The main reason why human rights have been a serious concern for democracy in the 

Maldives is that the constitutional provisions on human rights have not been enforced properly. 

Following the 2008 Constitution, the people of the Maldives were hoping that the human rights 

situation in the Maldives would improve. However, political actors were unwilling to let go of 

the culture of repression. The Maldivian political actors have frequently limited human rights, 

especially freedom of speech, expression, and assembly. These limitations are often based on 

abstract and are not in line with the Constitution. This has led to human rights abuses in the 

country and Maldivians have not been able to fully enjoy their constitutional rights. The 

Maldivian Constitution contains a general limitation clause and any law or rules that limit more 

than allowed under the Constitution is considered void. To properly safeguard the protection 
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of human rights, the Maldivian authorities, especially the judiciary, should interpret the general 

limitation and adopt the principle of proportionality. 

Civil-military relations in the Maldives also poses serious challenges for democratic 

consolidation. The disrupted civil-military relationship in the Maldives can be traced back to 

1887. When the Maldives became a British Protectorate in 1887, the British government was 

in charge of the country’s defence. As a result, the military’s role was internal law enforcement. 

The Military’s involvement in internal law enforcement provided an opportunity for politicians 

to use the military as a tool. Thus, the military has been involved in Maldivian politics since 

the country’s earliest days. They took sides when conflict erupted between politicians and 

facilitated the demise of leaders that they did not like. The military’s involvement in politics 

and its involvement in domestic law enforcement did not diminish after the adoption of the 

new Constitution in 2008. However, today the military’s involvement in politics is the result 

of various reasons.  

One of the reasons is the lack of operational autonomy and the political use of the 

military to suppress the opposition by leaders to remain in power. Even though a new 

Constitution came into force in 2008, politicians were not ready to depoliticise the military. 

Secondly, the lack of international threats to the Maldives has caused the military to be involved 

in domestic law enforcement. Thirdly, continuous political instability in the country provides 

the opportunity for the military to intervene in politics. The Maldives must amend the existing 

laws to ensure operation autonomy of the military and should adopt laws to limit the military’s 

involvement in civilian law enforcement. Furthermore, the governing system adopted in the 

Constitution has created political instability due to frequent conflict between two elected 

branches of the government. Thus, a parliamentary regime might help the Maldives become 

more stable and reduce the opportunity for the military to intervene.  

While strengthening separation of powers, human rights, and civil-military relations 

could help the Maldives consolidate democracy, the lack of political will remains a major 

obstacle to democratic progress. In fact, one of the biggest challenges the Maldives face in its 

quest for democratic consolidation is that the text of the Constitution is held captive by social 

and cultural forces, as well as, by powerful political actors. Politics in the Maldives is a game 

of musical chairs played between a few powerful families. Power rotates between these 

families. Once in power they subvert the democratic process, violate constitutional rights, fuse 

the state powers through nepotism, facilitate corruption, and deploy the military and police 
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against political opponents in their desperate attempts to cling to power. They do not have 

genuine intentions to facilitate democratic consolidation. This cannot be changed by amending 

the constitutional text or the laws. These areas will be further explored in future research.  
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