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ABSTRACT 

 

     The wide-ranging detrimental impacts of onshore upstream petroleum operations on 

vulnerable local communities and ecosystems, especially within developing and 

underdeveloped countries, create a need to put more pressure and restrictions on 

multinational oil companies (MNOCs) to comply with international standards. The alleged 

inadequacy of the social and environmental regulatory systems of these countries and the 

immaturity of international means of monitoring the performance of MNOCs and 

prosecuting them for environmental and human rights violations, has temporarily given 

preference and priority to petroleum contracts to carry out the tasks of regulating and 

imposing socio-environmental standards on oil companies. The key benchmark set by oil 

and gas production contracts in developing oil-producing countries, such as Iraq, has 

appeared to be the principle of ‘good oilfield practice’ (GOP). This has motivated the 

researcher to seek better insight into the implications, scope, and content of this term and 

to examine the extent to which it reflects modern socio-environmental expectations. This 

will involve a critical analysis of the current interpretations of GOP, its main inadequacies, 

and the potential means and theories that can contribute to the development of this notion 

to embed fundamental environmental, social, and human rights responsibilities. The 

ultimate goal is to present an innovative interpretation of the term GOP that can be 

employed by stakeholders and judiciaries in evaluating the social and environmental 

performance of MNOCs and holding them accountable. Throughout the process of 

redefining GOP, some evolving theories, such as Corporate Social Responsibility (CSR); 

Environmental, Social and Governance (ESG); environmental human rights; climate, 

environmental and energy justice; human rights due diligence; and participatory procedural 

obligations will be used to present a more harmonised and comprehensive understanding 

of the term GOP, which can contribute to the mitigation of the negative socio-environmental 

impacts of extractive activities. The main legal means that will be harnessed in bestowing 

social and human rights characteristics upon the term GOP will be the principal UN 

documents, international treaties, and organisational guidelines that have developed the 

principle of ‘environmental human rights’ and its associated procedural and participatory 

obligations and imparted them to the private sector arena. 
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CHAPTER ONE: INTRODUCTION TO THE MAIN ELEMENTS OF THE STUDY 

1.1 BACKGROUND AND RESEARCH CONTEXT  

     In recent decades, developing oil-producing countries (DOPC) with hydrocarbon-based 

economies, such as Iraq and Nigeria, have been witnessing a considerable expansion of oil 

and gas activities, mainly carried out by Multinational Oil Companies (MNOCs). This has 

been resulting in a noticeable aggravation of environmental degradation, which is affecting 

local communities’ health and social life. Causes of petroleum-related onshore 

environmental disruption are diverse, and potentially include upstream exploratory and 

production oil spills, gas flaring, seawater injection, or hazardous waste dumping. 

 

     The health and social aspects that are affected by these activities also varied, where the 

direct impact on the quality of air, soil, and water resources is usually associated with serious 

health conditions such as respiratory diseases and microbial contamination. While the 

development and expansion of oil fields and the employment of foreign workforces, as well 

as the corresponding ecological effects, have been resulting in negative social impact such 

as local conflicts, displacement, destruction and deprivation of farmlands, and cultural and 

demographic alterations. 

 

     Controlling the social and environmental impacts of these operations by host states 

requires robust and sophisticated local monitoring techniques and legal and regulatory 

systems compatible with global norms. When such developed domestic policy is absent, 

host states are expected to seek other methods of imposing international standards on 

MNOCs. A common approach of applying international principles is to legally and 

contractually oblige MNOCs to adopt and implement good oilfield practice (GOP) or best 

international petroleum industry practice (BIPIP).1 These practices could represent a basis 

for MNOCs’ technical and socio-environmental responsibilities and function as a benchmark 

for assessing their performance. 

 

     However, neither the local legal, judicial, and contractual systems of DOPCs nor 

international normative sources have put forward an exhaustive interpretation of the term 

GOP. This uncertainly and vagueness about the content of the term has hindered the 

identification of the minimum environmental and social obligations of the MNOCs, thus 

                                                
1 Examples of laws and petroleum contracts that require the application of GOP are given in Table 1 (Section 4.4.1.1) 
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impeding their accountability for any negligence or wrongdoing. Therefore, it is essential in 

this research and within the framework of international law to define the term GOP, articulate 

its main legal and conceptual characteristics, and examine the methods of its enforcement, 

taking into consideration the wide-scale negative socio-environmental effects of extractive 

operations.  

 

     Attempting to provide an innovative definition of the term GOP within the scope of 

corporations’ social and environmental responsibilities has motivated the researcher to seek 

practical procedures for bringing international CSR and human rights principles into the oil 

industry arena and incorporating them into the existing established and enforceable 

contractual term of GOP as a means of facilitating the implementation of these CSR and 

human rights principles within less developed regulatory systems.  

 

     Therefore, the process that will be adopted in constructing the theoretical framework for 

interpreting the term GOP is to initially illustrate the problem of oil operations’ socio-

environmental impacts, and subsequently to adopt the main international instruments that 

establish business enterprises’ responsibilities in light of the apparent direct correlation 

between environmental degradation and human rights. This will require an analysis of the 

historical evolution of these obligations and their journey from being exclusively a state 

sovereign duty to being adoptable and applicable within the private sector arena, and, finally, 

examining the practical steps towards their incorporation into the petroleum industry. The 

main sources that will be employed in structuring this interpretive process are, inter alia, the 

International Bill of Human Rights2, the Rio Declaration3, UN Guiding Principles on Business 

and Human Rights (UNGPs) 4 , the Aarhus Convention 5 , UN Human Rights Council 

                                                
2 Universal Declaration of Human Rights (adopted in 1948), the International Covenant on Civil and Political Rights (ICCPR, 1966) with 
its two Optional Protocols and the International Covenant on Economic, Social and Cultural Rights (ICESCR, 1966) 
3 Rio Declaration on Environment and Development, UN Doc. A/CONF.151/26 (vol. I), 31 ILM 874 (1992) Principle 10 
4 Human Rights Council, Guiding Principles on Business and Human Rights: Implementing the United Nations ‘Protect, Respect and 
Remedy’ Framework (Annex), UN Doc. A/HRC/17/31, 21 March 2011 
5 The Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in Environmental Matters 
(Aarhus Convention), Denmark, 25 June 1998 
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resolutions on human rights and the environment6, IFC Performance Standards7, OECD 

Guidelines for Multinational Enterprises8, and IPIECA guidelines.9  

1.2 AIMS AND CONTRIBUTION TO KNOWLEDGE  

     In this research, the author intends to provide a legal protection for the vulnerable 

indigenous communities who are most affected by the adverse environmental impacts of 

petroleum operations, by suggesting the establishment of an innovative understanding of 

the term GOP within the modern theoretical framework of corporate social and human rights 

responsibilities. Developing and adopting a new definition of the term GOP to improve the 

socio-environmental performance of MNOCs is due to the fact that this term, in the absence 

of solid national regulatory structures, has been widely recognised as an evaluative 

reference to companies’ operational and environmental responsibilities.   

     In this study, the researcher also aims to propose strategies for promoting MNOCs’ 

adherence to environmental and social responsibility principles, regardless of the 

development level of host states’ legal and regulatory structures. This will help in reducing 

the disadvantages of poor social and environmental systems in developing countries by 

globalising MNOCs’ socio-environmental obligations and adding more credibility and 

enforceability to the notion of CSR within oil industries through its integration into the concept 

of GOP.  

     Existing studies have addressed the issues of corporations’ social and human rights 

obligations and the concept of the term GOP separately, whereas this research combines 

these perspectives in order to develop a novel understanding of the term GOP in light of the 

modern theories on companies’ international responsibilities. This could assist judicial and 

contracting authorities in DOPCs to recognise the main social and environmental 

responsibilities of MNOCs, assess their performance, and hold them accountable. Analysing 

                                                
6 Human Rights Council, Human Rights and the Environment, UN Doc. A/HRC/RES/16/11, 12 April 2011; Human Rights Council, 
Human Rights and Climate Change, UN Doc. A/HRC/RES/18/22, 17 October 2011; UN Human Rights Council, Resolution on Human 
Rights and the Environment, UN Doc. A/HRC/RES/19/10, 19 April 2012; Human Rights Council, Report of the Independent Expert on 
the issue of human rights obligations relating to the enjoyment of a safe, clean, healthy and sustainable environment, John H. Knox,  
UN Doc. A/HRC/22/43, 24 December 2012; Human Rights Council, Report of the Independent Expert on the issue of human rights 
obligations relating to the enjoyment of a safe, clean, healthy and sustainable environment, John H. Knox, UN Doc. A/HRC/25/53, 30 
December 2013; Human Rights Council, Human Rights and the Environment, UN Doc. A/HRC/RES/25/21, 15 April 2014; Human Rights 
Council, Report of the Special Rapporteur on the Issue of Human Rights Obligations Relating to the Enjoyment of a Safe, Clean, 
Healthy and Sustainable Environment: Framework Principles, John H. Knox, UN Doc. A/HRC/37/59, 24 January 2018 
7 IFC (International Finance Corporation), Performance Standards on Environmental and Social Sustainability, 2012; IFC, Performance 
Standard 1, Assessment and Management of Environmental and Social Risks and Impacts, 1 January 2012 
8 Organisation for Economic Cooperation and Development (OECD), Guidelines for Multinational Enterprises, 2011 
9 IPIECA, Indigenous Peoples and the Oil and Gas Industry Context, issues and emerging good practice, Second edition, March 2012; 
IPIECA, Community grievance mechanisms in the oil and gas industry: manual for implementing operational-level grievance 
mechanisms and designing corporate frameworks, 2015 
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the concept of GOP within the context of environmental and human rights will also assist 

local communities to invoke this contractual clause in seeking to participate effectively in oil 

companies’ decisions on issues related to the environment and legitimately seeking access 

to information, remedy, and justice. 

1.3 PROBLEM STATEMENT, RESEARCH GAP, LIMITATIONS, AND CHALLENGES 

     Onshore upstream oil and gas operations entail extensive negative impacts on local 

communities and ecosystems. These adverse effects are more visible in some DOPCs with 

inadequate environmental regulatory and enforcement systems, such as Iraq. As a remedy 

to this regulatory void, GOP has been suggested in the laws and petroleum agreements of 

these countries to constitute a significant source of oil companies’ responsibilities. However, 

the term and concept of GOP lack a solid legal and research-based explanation.  

     It seems that both national and international primary and secondary sources have failed 

to develop a precise and comprehensive definition of the term GOP and to determine its 

sources, legal status, and the main environmental obligations it encompasses in light of the 

evolving socio-environmental expectations of the industry. Therefore, a critical analysis of 

relevant existing literature, international environmental guidelines, laws, and judicial 

proceedings is needed in order to identify a general trend and reach an inclusive 

understanding of the term GOP by specifying its main sources and environmental 

requirements, and eventually propose innovative interpretive methods that can be applied 

by courts and other concerned bodies. 

     However, having an integrated definition of GOP is not suggested to be the ultimate 

solution for the application of environmental and social standards within the petroleum sector 

of developing countries, especially in countries with monist legal systems where 

international agreements require affirmative national legislation to be enforceable by the 

judiciary, which is the case in Iraq. Nonetheless, developing a wider and more coherent 

interpretation of GOP within the context of international CSR principles could be considered 

a step forward in improving the performance of oil and gas companies, which requires 

simultaneous efforts in tackling the issue of facilitating the embracement of these norms by 

local legal and judicial systems. Furthermore, expanding the scope of the concept of GOP 

can have direct positive impact on the behaviour of MNOCs where the new incorporated 

standards can immediately be applicable by stakeholders on contractual basis before the 

interference of legislative and/or judicial authorities.  
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     The research will be limited to examining the social and environmental impacts of 

onshore upstream oil and gas operations in developing countries and will seek legal and 

practical means within international sources to develop the concept of GOP to encompass 

companies’ environmental and human rights responsibilities. Therefore, the offshore 

and/or midstream and downstream operations will be excluded and the focus will be on 

procedural and participatory obligations as a remedy and applicable practices rather than 

the substantive and general environmental and human rights obligations.  

     Some other limitations of the research can be summarised in that the opinions of the 

groups of the people to which the research surveys were directed could be affected by the 

general idea endorsed by local media and organisations about the adverse impact of oil 

operations in their regions. However, the researcher endeavoured to investigate their 

personal observations and experiences on these effects. The questions of the survey also 

might be put in a way that lead to one conclusion, but from all the details voluntarily 

provided by the participants it can be identified that this inevitable conclusion was to a 

large extent reflecting the reality and corresponded with impartial local and international 

reports. 

     In the case of Nigeria, on the other hand, a different approach was used to investigate 

the scale of the damage, where the reliance was mainly on secondary sources and 

organisational documents. This dissimilarity in analysing these two cases has been mainly 

due to the inaccessibility of the researcher to affected communities in the Niger Delta. 

Moreover, the data and sources that shed light on this problem in this area are diverse and 

well established, enabling the researcher to develop the argument and demonstrate 

pertinent information without having to conduct an empirical study.  

 

     The main challenges faced in conducting this research were, first, the lack of sources 

that discuss and propose the convergence of corporations’ environmental and human rights 

obligations into the concept of GOP; second, the difficulty in collecting data from oil 

companies operating in developing countries regarding their social and environmental 

measures and policies; and third, the continuous development of the field of corporate social 

and human rights responsibilities at all legal, regulatory, national, and international levels, 

which required frequent updates and amendments to the content of the thesis.  
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1.4 METHODOLOGY 

     This is a qualitative study applying a combination of doctrinal, non-doctrinal and empirical 

methods using interpretive legal analysis, illustrative case studies, and questionnaires. In 

order to comprehend the actual magnitude of the social and environmental damage caused 

by upstream operations, in this thesis, the researcher starts by examining relevant sources 

and documents that highlight this issue. Then, as more specific examples and case studies, 

the author analyses the cases of Iraq and Niger Delta in light of the latest domestic and 

global reports that reveal the ecological and health impacts of petroleum activities in these 

regions. 

     The other method adopted in this research is analysis of the current usage and 

comprehension of the term GOP among secondary library-based, judicial, legal, and 

contractual sources, and an examination of the possibility of developing this notion to 

confront the above-mentioned concerns as the main source of MNOCs’ responsibilities in 

some developing countries. The technique that will be used in developing the current 

understanding of the term GOP is to suggest its reinterpretation within the context of CSR 

and business human rights principles. This was achieved by determining the main sources 

of access and participatory rights that facilitate the implementation of CSR and human rights 

obligations within the petroleum industry. These sources, which are mainly international 

conventions and organisational guidelines, can be invoked by local contractual and judicial 

authorities to establish a social and environmental procedural framework for MNOCs as part 

of their legal and contractual commitment to GOP. 

     For the literature review, different methods were used to find relevant articles, lawsuits, 

laws, and petroleum agreements, mainly relying on internet searches. In order to obtain 

journal articles addressing the concept of GOP, the online search was mainly conducted 

using the terms ‘good oilfield practice’ ‘good oil field practice’, ‘best oil field practice’, ‘best 

oilfield practice’, ‘best petroleum industry practice’, ‘best international petroleum industry 

practice’, ‘good international petroleum industry practice’, and ‘good petroleum industry 

practice’ via a number of online legal research platforms such as Westlaw, LexisNexis, and 

HeinOnline. Searching for Iraq’s national laws and petroleum agreements required access 

to Iraq’s certain legislative and executive authorities’ published database through their online 

pages, such as the Iraqi Parliament Council and the Ministry of Oil. Furthermore, in order to 

find relevant international conventions and judicial opinions the researcher accessed the 

official websites of various international organisations, such as the United Nations and the 

International Court of Justice. 
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     The empirical method that was employed to reinforce the theoretical assumptions of this 

research consisted of two online questionnaires (Appendices II and III). These 

questionnaires were administered using a combination of closed- and open-ended questions 

to inquire through Iraq’s local communities and oil sector personnel about the extent of socio-

environmental disruption, and the industry’s practical understanding and application of GOP 

in minimising this detrimental impact.  

     In order to distribute the first questionnaire to the largest number of respondents, the 

researcher contacted some researchers and workers in the petroleum sector within oil-

producing regions in Iraq to act as a third party in delivering the questionnaire. Taking into 

consideration their backgrounds in petroleum-related environmental issues, these figures 

were able to make contact with a wide-ranging network of academics, local communities, 

concerned authorities, and NGOs within the affected areas. Therefore, these persons played 

a significant assisting role in circulating the questionnaire link to a large number of 

participants via online platforms such as LinkedIn, Facebook, and Twitter, and invited their 

network of colleagues to voluntarily participate after providing a brief introduction of the 

content and purpose of the survey. 

     The link to the second questionnaire, which targeted oil corporations, was distributed 

directly by the researcher to the chosen oil industry personnel, through either the email 

addresses available on companies’ websites or by asking the communication departments 

in these companies to pass the questionnaire link on to specialised staff and departments 

in the fields of CSR, human rights, the environment, health and safety. The other means of 

distributing the link was through contacting the professional personnel within these 

departments directly via their LinkedIn accounts and inviting them to voluntarily complete 

the questionnaire.  

1.5 REVIEW OF SIMILAR RESEARCH STUDIES 

     In this research, relevant studies have been categorised into five distinct groups; first, the 

sources that reveal the magnitude of petroleum operations’ social and environmental 

impacts, shaping chapter three; second, the literature that discusses interpretations of the 

term GOP (chapter four); third, the studies of CSR and its implications within the oil industry 

(chapter five); fourth, the sources that address companies’ human rights obligations (chapter 

six); and, finally, those research papers and organisational guidelines that discuss the 

emerging procedural participatory practices for implementing CSR and human rights 

principles within the private sector (chapter seven).  
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     Chapter three explains the research problem, drawing on those sources that examine 

the current situation of upstream onshore oil and gas operations, their global growth and 

development, as well as demonstrating the main phases and peculiarities of these 

activities.10 This overview of the nature of petroleum operations is intended to enable the 

analysis of the global health and ecological impact of hydrocarbon exploration and 

production activities, a process which has also been conducted by a number of previous 

scholars including Skjærseth and Skodvin; O’Rourke and Connolly; Russell; Epstein and 

others; and Hekel.11 

     The next sources that were consulted, in this context, were produced mainly by local 

experts that have attempted to disclose the scale of oil operations’ negative impacts on 

Iraq’s population and ecosystem, and the rapid aggravation of pollution-related chronic 

diseases among local communities based on their field observations. The main researchers 

that have examined the specific case of Iraq and presented useful data are Patel; l-Aasadi, 

Alwaeli, and Kazem; Abdul and others; Nabeel and Al-Hilfi; and Al-Hassen.12 The United 

Nations Environment Programme has also carried out several investigations and published 

related reports in which the current environmental condition of Iraq has been evaluated in 

the light of past and present conflicts and intensive petroleum operations, and some 

remedial measures are suggested.13  

 

     The second case that will be analysed in chapter three to clarify the actual socio-

environmental impacts of oil operations is the case of the Niger Delta.  This case, due to the 

constant oil spill incidents and the wide-scale damage they cause to indigenous populations, 

                                                
10 N. Taher and B. Hajjar, ‘Environmental Concerns and Policies in Saudi Arabia’ (2013) Energy and Environment in Saudi Arabia: 
Concerns & Opportunities 27; Z. Gao, Environmental regulation of oil and gas (Kluwer law international 1998); E.O.M. Alba, 
‘Environmental Governance in Oil-producing Developing Countries: the Case of Peru’ (2010) SPE Latin American and Caribbean 
Petroleum Engineering Conference 
11 J.B. Skjærseth and T. Skodvin, Climate Change and the Oil Industry: Common Problem, Varying Strategies (Manchester University 
Press 2018); D. O’Rourke and S. Connolly, ‘just oil? the distribution of environmental and social impacts of oil production and 
consumption’ (2003) 28(1) Annual Review of Environment and Resources; J. A. Russell, ‘Saudi Arabia: The Strategic Dimensions of 
Environmental Insecurity’ (2016) 23 Middle East Policy 44; P. R. Epstein and others, ‘A lifecycle analysis of its health and 
environmental impacts’ (2002) The Centre for Health and the Global Environment. Harvard Medial School. EUA; Jr. J.D. Hekel ‘When 
Big Oil Comes to a Small Town: The ExxonMobil Oil Spill in Mayflower in Context’ (2014) 14 Sustainable Development Law and Policy 
35 
12 D.S. Patel, ‘How Oil and Demography Shape Post-Saddam Iraq’ (2018) Brandies University, Crown Centre for Middle East Studies, 
Middle East Brief; K.A. Al-Aasadi, A. Alwaeli, and H.A. Kazem, ‘Assessment of Air Pollution caused by Oil Investments in Basra 
Governorate-Iraq’ (2015) 4 Journal of Novel Applied Sciences 82; W. Abdul and others, ‘Ambient Air Quality in the Industrial Area of 
Khor Al-Zubayr, Southern Iraq’ (2013) 4 Journal of Petroleum Research & Studies; A. Nabeel and A. Al-Hilfi, ‘The problematic 
relationship between oil pollution and environmental legislation in Iraq’ (2016) 42(162) Journal of the Gulf & Arabian Peninsula 
Studies; Shukri Al-Hassen, ‘the Environmental Pollution in Basrah’(thesis 2011) University of Basrah 
13 United Nations Environment Programme, UNEP in Iraq, ‘Post-Conflict Assessment, Clean-up and Reconstruction’ (2007); United 
Nations Environment Programme, ‘Desk Study on the Environment in Iraq United’ (2003); United Nations Environment Programme, 
‘Support for Environmental Management of The Iraqi Marshlands 2004 – 2009’ (2009) 
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has attracted the attention of a number of researchers.14 Tuodolo; Oluduro and Oluduro; Ite; 

and Salih, are the major authors that have been referred to in this context. In addition to 

addressing the major health and environmental issues that arise from extractive activities, 

these researchers have endeavoured to examine the extent to which the actions taken by 

MNOCs have been proportionate to the degree of the disruption caused by extractive 

operations in Nigeria.15 To this end, Oluduro and Oluduro made a comparison between the 

measures taken by MNOCs in developing countries, including Nigeria, to protect the 

environment and local communities and those standards adopted by the same companies 

in developed countries, 16  and concluded that MNOCs have been behaving in a 

discriminatory way by adopting less effective and less stringent protective measures in 

developing and underdeveloped countries.17  

 

                                                
14 U. Idemudia, ‘Rethinking the Role of Corporate Social Responsibility in the Nigerian Oil Conflict: The Limits of CSR’ (2009) 22 Journal 
of International Development; K. S. A. Ebeku, ‘Oil and the Niger Delta people: the injustice of the land use act’ (2002) 35 (2) Verfassung 
Und Recht In Ubersee; R. J. Snowden, and I. K. E. Ekweozor, ‘The impact of a minor oil spillage in the estuarine Niger delta’ (1987) 18 
(11) Marine Pollution Bulletin; M. O. Benka-Coker and J. A. Ekundayo, ‘Effects of an oil spill on soil physico-chemical properties of a 
spill site in the Niger Delta Area of Nigeria’ (1995) 36 (2) Environmental Monitoring and Assessment; A. Amadi, S. D. Abbey, and A. 
Nma, ‘Chronic effects of oil spill on soil properties and microflora of a rainforest ecosystem in Nigeria’ (1996) 86 (1-4) Water, Air, and 
Soil Pollution; L. A. Daniel-Kalio and B. Solomon Amabaraye, ‘The Impact of Accidental Oil Spill on Cultivated and Natural Vegetation 
in a Wetland Area of Niger Delta, Nigeria’ (2002) 31 (5) Ambio;  L. Osuji and U. Opiah, ‘Hydrocarbon contamination of a terrestrial 
ecosystem: the case of Oshire-2 oil spill in Niger Delta, Nigeria’ (2007) 27 (3) The Environmentalist; E. O. Ekundayo and O. Obuekwe, 
‘Effects of an Oil Spill on Soil Physico-Chemical Properties of a Spill Site in a Typic Udipsamment of the Niger Delta Basin of Nigeria’ 
(2000) 60 (2) Environmental Monitoring and Assessment; L. C. Osuji, and C. M. Onojake, ‘Field reconnaissance and estimation of 
petroleum hydrocarbon and heavy metal contents of soils affected by the Ebocha-8 oil spillage in Niger Delta, Nigeria’ (2006) 79 (2) 
Journal of Environmental Management; I. J. Okop, F. S. Okorie, and C. O. Obadimu, ‘Quantitative evaluation of the spatial distribution 
and penetration of liquid hydrocarbons in petroleum spilled soil’ (2012) 1 (6) Global Advanced Research Journal of Environmental 
Science and Toxicology; M. U. Osam, M. O. Wegwu, and A. A. Uwakwe, ‘The Omoku old pipeline oil spill: Total hydrocarbon content 
of affected soils and the impact on the nutritive value of food crops’ (2011) 3 (3) Archives of Applied Science Research; L. C. Osuji, 
and I. Nwoye, ‘An appraisal of the impact of petroleum hydrocarbons on soil fertility: the Owaza experience’ (2007) 2 (7) African 
Journal of Agricultural Research; I. Asia, S. Jegede, D. Jegede, O. Ize-Iyamu, and E. Akpasubi, ‘The effects of petroleum exploration 
and production operations on the heavy metals contents of soil and groundwater in the Niger Delta’  (2007) 2 International Journal 
of Physical Sciences; I. Ekpoh and A. Obia, ‘The role of gas flaring in the rapid corrosion of zinc roofs in the Niger Delta Region of 
Nigeria’ (2010) 30 (4) The Environmentalist; A. Oyekan, ‘The Nigerian Experience in Health, Safety, and Environmental Matters During 
Oil and Gas Exploration and Production Operations’ (1991) SPE Health, Safety and Environment in Oil and Gas Exploration and 
Production Conference; Dung  E. L. Bombom and T. Agusomu ‘The effects of gas flaring on crops in the Niger Delta, Nigeria’ (2008) 
73 (4) Geojournal; O. S. S. Sojinu, J. Z. Wang, O. O. Sonibare, and E. Y. Zeng, ‘Polycyclic aromatic hydrocarbons in sediments and soils 
from oil exploration areas of the Niger Delta, Nigeria’ (2010) 174 (1-3)  Journal of Hazardous Materials; M. Edino, G. Nsofor, and L. 
Bombom, 'Perceptions and attitudes towards gas flaring in the Niger Delta, Nigeria’ (2010) 30 (1) The Environmentalist; J. Baird, ‘Oil's 
Shame in Africa,’ (2010) 156 (4) Newsweek; P. Gibson, ‘Niger River Delta: 50 Years of Oil Spills. (Cover story)’ (2006) 29 (46) Oil Spill 
Intelligence Report; B. R. Melha, ‘The Role of International Companies in Oil & Gas Industry’ (2015) Centre for Strategic & Policy 
Studies; W. Huisman and D. Sidoli, ‘Corporations, Human Rights and the Environmental Degradation–Corruption Nexus’ (2019) 22 
Asia Pacific Journal of Environmental Law 66 
15 Felix Tuodolo ‘Corporate Social Responsibility: Between Civil Society and the Oil Industry in the Developing World’ (2009) 8(3) 
ACME: An International E-Journal for Critical Geographies; O.F. Oluduro, & O. Oluduro, ‘Oil Exploitation and Compliance with 
International Environmental Standards: The Case of Double Standards in the Niger Delta of Nigeria’ (2015) 37 JL Pol'y & Globalization; 
A. E. Ite and others, ‘Petroleum Exploration and Production: Past and Present Environmental Issues in the Nigeria’s Niger Delta’ 
(2013) 1 American Journal of Environmental Protection; I. I. Salih, ‘Duty of Transnational Oil Corporations in Relation to Harm Caused 
in Countries of Operations: Alternative Mechanism for Effective Compensation - The Case of Oil Industries in Nigeria’ (2017) SSRN 
Electronic Journal 
16 O.F. Oluduro, & O. Oluduro, ‘Oil Exploitation and Compliance with International Environmental Standards: The Case of Double 
Standards in the Niger Delta of Nigeria’ (2015) 37 JL Pol'y & Globalization 
17 Ibid 81 
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     The United Nations Environment Programme also published an exhaustive report 

revealing the scale of the damage and contamination of air, soil, water resources, fisheries, 

and mangroves caused mainly by oil spills and hydrocarbon-related pollutants.18 This report 

also disclosed the extent of these adverse environmental effects on indigenous populations’ 

health, livelihood, and culture.  

 

     The other school of literature consulted in this research discusses the implications, 

sources, and requirements that fall under the broad term GOP, as well as the problem of its 

ambiguity and enforceability, which are the main topics of chapter four. There is near 

consensus among scholars that the term GOP lacks a robust legal and regulatory framework 

and interpretation,19 where, according to Gao; Daintith and Willoighby; and Bunter, the 

current conceptualisation of GOP is incapable of precisely determining the operational, 

social, and environmental responsibilities of MNOCs.20  

     The debate in this regard has primarily concerned the methods of overcoming this 

ambiguity and the sources that could be adopted to constitute the main characteristics of 

these normative practices. Boykett; Jahn, Cook and Graham; and Wawryk argue that GOP 

should embody those practices that are initially derived from the measures and standards 

recommended by specialised international organisations21 and voluntarily adopted by well-

known multinational petroleum corporations for an extended period of time.22 According to 

this perspective, there could be a mutual effect between these organisations and the 

practices of companies, where the guidelines represent a manifestation of companies’ 

practices and, on the other hand, companies’ performance is deeply influenced by the 

standards set out in these guidelines.  

     Furthermore, it has been debated whether there is in fact a need for exploring or 

generating an integrated definition of the term GOP. The association of this term with the 

industry’s constantly evolving management and operational techniques could suggest 

                                                
18 UNEP ‘Environmental Assessment of Ogoniland’ (2011) 
19 A. Dias, ‘The Oil and Gas Industry in the Tangled Web of Environmental Regulation: Spider or Fly?’ in Gao Z (ed), Environmental 
Regulation of Oil and Gas (KLUWER LAW INTERNATIONAL 1998); T. Daintith and G. Willoighby, UK Oil and Gas Law (Sweet & Maxwell 
1996) p. 5386; M. A. G. Bunter, ‘World-wide standards of Good Oilfield Practice: the impact of the blow-out, deaths and spill at the 
BP Macondo well, the MC 252/1-01, US Gulf of Mexico’ (2013) 11(2) Oil, Gas & Energy Law Intelligence 
20 Ibid 
21 Such as the Australian Petroleum Production and Exploration Association (APPEA), International Petroleum Industry Environmental 
Conservation Association (IPIECA), International Organization for Standardization (ISO) and the American Petroleum Institute (API) 
22 T. Boykett and others, Oil Contracts How to Read and Understand a Petroleum Contract (ed. Version 1.1, Times Up Press 2012), 
pp. 151-155; F. Jahn, M. Cook and M. Graham, Hydrocarbon Exploration and Production (2nd edn, 2008), p. 88; A.S. Wawryk, ‘Adoption 
of International Environmental Standards by Transnational Oil Companies: Reducing the Impact of Oil Operations in Emerging 
Economies’ (2002) 20 Journal of Energy & Natural Resources, p. 404; A.S. Wawryk, ‘Petroleum regulation in an international context: 
The universality of petroleum regulation and the concept of lex petrolea’ in T. Hunter, Regulation of the Upstream Petroleum Sector: 
a Comparative Study of Licensing and Concession Systems (Edward Elgar Publishing 2015) 

https://www.google.co.uk/search?tbo=p&tbm=bks&q=inauthor:%22Mark+Cook%22
https://www.google.co.uk/search?tbo=p&tbm=bks&q=inauthor:%22Mark+Graham%22


11 
 

maintaining its flexibility to enable its continuous adaptation and improvement. Wawryk, on 

this point, raises the argument about the pros and cons of leaving such a concept 

ambiguous, and suggests that this vagueness could be seen as a form of resilience and an 

ability to keep pace with different circumstances, technological, and scientific advances, 

while this non-certainty could hamper host states’ executive and judicial bodies from 

monitoring and enforcing MNOCs’ compliance with international standards.23 

     The concept of GOP has also been addressed in terms of its legal status and whether it 

can be regarded as a soft or hard law, and the methods of hardening these non-binding 

standards by, for instance, incorporating them into treaties, national laws, or by constituting 

customary law. Daintith and Willoighby; Wawryk; and De Jesus have examined the term 

GOP from this angle, focusing on the possibility of GOP forming a new Lex Petrolea and the 

extent to which human rights obligations can add enforceability and credibility to these 

practices. 24  Tienhaara and Chandler also discussed different legal and contractual 

approaches to addressing the term GOP within the context of domestic laws, international 

guidelines, voluntary initiatives, and petroleum contracts.25 

     The notion of CSR is discussed in chapter five as a recommended interpretive tool 

capable of producing a harmonised definition of GOP to enable this phrase to encompass 

modern theories on the social, environmental, and human rights responsibilities of 

businesses. Explaining the concept of CSR begins with analysing its development, general 

traits, strengths and weaknesses, a task that has been carried out by a number of 

researchers including Choukroune; Blowfield and Murray; Buhmann, Roseberry and 

Morsing; Zerk; and Banerjee.26 On the other hand, Carroll; Unsworth, Russell and Davis; 

and Biel have all put forward an integrated characterisation of CSR and defined it as a social 

contract between an organisation and society in which the organisation has not only 

economic and legal responsibilities but also ethical and philanthropic duties.27 According to 

                                                
23 Wawryk 2015 (n 22) 
24 Daintith (n 19); Wawryk 2015 (n 22); A.O. De Jesus, ‘The Prodigious Story of the Lex Petrolea and the Rhinoceros. Philosophical 
Aspects of the Transnational Legal Order of the Petroleum Society’ (2012) 1(1) TPLI Series on Transnational Petroleum Law 
25 K. Tienhaara, ‘Environmental aspects of host government contracts in the upstream oil & gas sector’ (2010) 8(3) Oil, Gas and Energy 
Law Intelligence; J.A. Chandler, Petroleum Resource Management: How Governments Manage Their Offshore Petroleum Resources 
(Edward  Elgar Publishing 2018)  
26 Leila Choukroune, ‘Corporate Social Responsibility and Foreign Direct Investment: The Indian Investment Treaty Approach and 
Beyond’ (2018) 15 (2) Transnational Dispute Management; M. Blowfield & A. Murray, Corporate responsibility (Oxford University 
Press 2014); K. Buhmann, L.M. Roseberry and M. Morsing, Corporate Social and Human Rights Responsibilities: Global Legal and 
Management Perspectives (Palgrave Macmillan 2011); Jennifer A. Zerk, Multinationals and Corporate Social Responsibility: 
Limitations and Opportunities in International Law (Cambridge Studies in International and Comparative Law) (Cambridge University 
Press 2006); S.B. Banerjee, ‘Corporate social responsibility: The good, the bad and the ugly’ (2008) 34(1) Critical Sociology 
27 A.B. Carroll, ‘A three-dimensional conceptual model of corporate performance’ (1979) 4(4) Academy of management review 497-
505; A.B. Carroll, ‘The pyramid of corporate social responsibility: Toward the moral management of organizational stakeholders’ 
(1991) 34(4) Business horizons 39-48; A.B. Carroll, ‘Corporate social responsibility: Evolution of a definitional construct’ (1999) 38(3) 
Business & society 268-295; K.L. Unsworth, S.V. Russell and M. C. Davis, ‘Is Dealing with Climate Change a Corporation’s 
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these authors, CSR can function as a management instrument addressing the interaction 

and cooperation of stakeholders in regard to their socio-environmental goals and 

expectations.28 Porter and Kramer also suggest that treating CSR as a shared value of 

stakeholders and integrative tool can bring competitive benefit to companies, which is likely 

to contribute to their long-term economic growth.29 This is as opposed to the earlier opinion 

held by Milton Friedman, viewing CSR within the narrow scope of compliance with business 

laws to ensure short-term profit maximisation.30 

     Banerjee, as a prominent critic of CSR, argues that although CSR seems to be positively 

affecting the performance of corporations and encouraging them to conduct their operations 

in a sustainable and environmental friendly manner, the concept has been exploited by 

companies to deceive concerned national and international bodies and to suppress affected 

communities. 31  This misuse of CSR is apparent when companies engage in reactive 

measures, such as compensation and community development initiatives rather than taking 

serious proactive actions to prevent or mitigate the environmental impacts of their 

operations.32 According to Banerjee, CSR could also become a movement to legitimise the 

power of large corporations and be utilised as a weapon to counter local activists, including 

anti-mining movements.33 

     In regard to petroleum operations, Smith and Hilson suggest that the implementation of 

CSR by MNOCs becomes essential when these companies are operating in countries with 

inadequate local legal and regulatory regimes, services, social care, and ecosystem 

protection measures.34 Hilson, in this context, states that this adherence to CSR by MNOCs 

in developing and underdeveloped countries can contribute to enhancing the living 

standards and promoting human rights and democracy in these countries.35 

     Frynas also argues that the commitment of MNOCs to these international standards can 

be beneficial for both oil companies and host states, by generating environmental and 

                                                
Responsibility? A Social Contract Perspective’ (2016) 7 (1212) Front. Psychol; Melha R. Biel, ‘The Role of International Companies in 
Oil & Gas Industry’ (2015) Centre for Strategic & Policy Studies 
28 Ibid, Biel, p. 5 
29 M.E. Porter and M.R. Kramer, ‘Strategy and society: The link between competitive advantage and corporate social responsibility’ 
(2006) Harvard Business Review 
30 Milton Friedman, Capitalism and Freedom (1962) 
31 Banerjee (n 26) 
32 Examples are the CSR programmes and compensations followed the disastrous Deepwater Horizon oil spill to the Gulf of Mexico 
caused by BP and the Royal Dutch Shell oil spills in the Niger Delta 
33 Banerjee (n 26) 
34 Gare A. Smith, ‘An Introduction to Corporate Social Responsibility in the Extractive Industries’ (2008) 11(1) Yale Human Rights and 
Development Journal; Gavin Hilson, ‘Corporate Social Responsibility in the Extractive Industries: Experiences from Developing 
Countries’ (2012) 37 Resources Policy 131 
35 Ibid, Hilson 
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business ‘win-win’ outcomes.36 Frynas conducted several studies in an attempt to clarify the 

main social responsibilities of oil companies, such as corporate reporting on environmental 

issues, community development, and transparency initiatives in light of the modern tendency 

to privatise international environmental and human rights obligations. Frynas also stressed 

the necessity of considering the social and cultural peculiarities of the location in which the 

operations are intended to take place in establishing and implementing CSR principles by 

the respective companies, and addressed the main challenges that could be faced by 

MNOCs and host states in assessing corporations’ social performance.37  

     With regard to the conceptual correlation between the perceptions of GOP and CSR, it 

seems that no work has been dedicated to clarifying this association. Nonetheless, Biel and 

Spence referred to the assumption that the interactive and complementary relationship 

between GOP and CSR could play a significant role in compensating for the inadequacy of 

developing countries’ social and regulatory structures and filling the regulatory and legal 

void in environmental protection systems.38 The interconnectivity of CSR and human rights 

could also locate CSR within mandatory hard law that stems its enforceability from 

international treaties such as the two recent UN landmark documents prepared under the 

auspices of its Human Rights Council, the UN Framework on Business and Human Rights 

and the UNGPs as drafted by the Harvard professor, John Ruggie.39 

     One of the hypotheses of this research is that international human rights law can be used 

in regulating companies’ socio-environmental performance. This assumption has triggered 

debate over the interconnectivity between environmental and human rights concerns and 

the gradual shift of environmental protection as part of human rights obligations from states 

to non-state actors. This relationship and the mutual influence between environmental 

degradation and human rights has been emphasised by Huisman and Sidoli; and John 

Knox, and adopted in some judicial decisions and international conventions, such as the 

Costa Rica vs Nicaragua case and the Aarhus Convention.40  

                                                
36 J.G. Frynas, Beyond Corporate Social Responsibility: Oil, Multinationals and Social Challenges (Cambridge University Press 2009); J. 
G. Frynas, ‘Corporate Social Responsibility and Societal Governance: Lessons from Transparency in the Oil and Gas Sector’ (2010) 93 
Journal of Business Ethics 
37 Ibid, Frynas (2009), and Fynas (2010) 163-179 
38 Biel (n 27); D.B. Spence, ‘Corporate social responsibility in the oil and gas industry: The importance of reputational risk’ (2011) 86 
Chi.-Kent L. Rev. 59 
39 See UN Protect, Respect and Remedy, Framework and Guiding Principles (Business & Human Rights Resource Centre), available 
at: < https://www.business-humanrights.org/en/un-secretary-generals-special-representative-on-business-human-rights/un-
protect-respect-and-remedy-framework-and-guiding-principles >  accessed February 19, 2018 
40 W. Huisman and D. Sidoli, ‘Corporations, Human Rights and the Environmental Degradation–Corruption Nexus’ (2019) 22 Asia 
Pacific Journal of Environmental Law 66; John Knox reports and subsequent UNHRC resolutions (n 6); International Court of Justice 
(2 February 2018), certain activities carried out by Nicaragua in the border area (Costa Rica v. Nicaragua) compensation owed by the 

https://www.business-humanrights.org/en/un-secretary-generals-special-representative-on-business-human-rights/un-protect-respect-and-remedy-framework-and-guiding-principles
https://www.business-humanrights.org/en/un-secretary-generals-special-representative-on-business-human-rights/un-protect-respect-and-remedy-framework-and-guiding-principles
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     The progression of human rights principles and their applicability within the private sector 

has been manifested in John Ruggee’s three pillars framework (Protect, Respect and 

Remedy) and the UNGPs, and highlighted by a number of academics including Yiannaros 

and Nyombi; McPhail, Ferguson and Adams.41 Ratner also discussed establishing a legal 

basis for an international framework holding private companies accountable for violating 

human rights.42 On the other hand, Černič and Hrast propose that national normative orders 

can play a significant role in endorsing the perspective of business human rights and 

establishing legal authority for the fundamental human rights obligations of corporations.43 

Yiannaros and Nyombi, moreover, discussed the challenges of applying human rights 

principles in MNOCs, such as the uncertainty of their legal personality and the jurisdiction to 

which they are subject. These complications could be due to the transboundary nature of 

these companies’ operations and the intricacy of describing the legal relationship with their 

parent companies, host and home states, and the issues that are not fully covered by 

international and domestic legislation.44  

     Furthermore, McPhail and Backer deliberate the problem of privatising human rights 

obligations and the potential conflict of this procedure with states’ sovereign responsibility 

to protect these fundamental rights.45 These complexities motivated Ratner to carry out 

precise, prolonged and widely cited work analysing examples of human rights abuses 

committed by private companies around the world and the international response to them. 

In the article, Ratner attempted to establish a conceptual framework within which human 

rights law and private law can effectively interact and integrate, and suggested that new 

international human rights law should be promulgated to give corporations the same human 

rights obligations as states and represent a solid basis for holding these enterprises 

accountable for any violation.46  

                                                
republic of Nicaragua to the republic of Costa Rica, Advisory Opinion of the Inter-American Court of Human Rights (IACtHR) (15 
November 2017); Aarhus Convention (n 5) 
41 A.C. Yiannaros, & C. Nyombi, ‘Corporate personality, human rights and multinational corporations’ (2016) International Company 
and Commercial Law Review; K. McPhail, J. Ferguson, & C. A. Adams, ‘Corporate respect for human rights: meaning, scope, and the 
shifting order of discourse’ (2016) Accounting, Auditing & Accountability Journal 
42 S.R. Ratner, ‘Corporations and human rights: a theory of legal responsibility’ (2001) 111(3) Yale Law Journal Ratner, 443-546 
43 J.L. Černič, & A. Hrast, ‘Fundamental human rights obligations of corporations’ (2016) University of Aberdeen, Scotland, Law 
Institute 
44 Yiannaros (n 41) 
45  McPhail (n 41) 658; L.C. Backer, ‘From institutional misalignment to socially sustainable governance: the GP’s for the 
implementation of the United Nation’s ‘protect, respect and remedy’ and the construction of inter-systemic global governance’ 
(2011a) 25 Pacific McGeorge Global Business & Development Law Journal, 69-171; L.C. Backer, ‘On the evolution of the United 
Nations’ ‘Protect-Respect-Remedy’ Project: the state, the corporation and human rights in a global governance context’ (2011) 13 
Scholarly Works Paper, Pennsylvania State University 
46 Ratner (n 42) 
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     This thesis will also address the influence of the principles of environmental and climate 

change justice on the development of oil companies’ human rights considerations. This will 

bring to the table the discussion about the necessity of procedural participatory practices 

(public participation, access to information, and access to justice) in promoting these justice 

principles as well as the significant role that can be played by home states and parent 

companies in upholding corporate human rights responsibilities. 47  The aforementioned 

participatory procedures represent the key finding of the research and are the suggested 

tools for developing the concept of GOP to ensure the engagement of this important term in 

the increasing need for endorsing MNOCs’ socio-environmental responsibilities and to allow 

the potentiality of embracing evolving corporate human rights theories.  

     Participatory rights and related practices have been established under a number of 

international conventions and guidelines, such the International Covenant on Civil and 

Political Rights, the Rio Declaration (principle 10), the Aarhus Convention, and IFC and 

OECD guidelines.48 In this study, the researcher will analyse the development journey of 

these practices from their initial emergence as states’ responsibility up to their entrance into 

the private arena and, finally, their adoption by the oil and gas industry.  

     Mauerhofer, Fasoli and Mason have attempted to delineate the general features, 

requirements, and flaws of these practices within the scope of their primitive form as a state’s 

responsibility, 49  while Ebbesson focused on the necessity of their implementation and 

development within the private sector.50 The possibility and methods of adopting these 

practices within the oil industry and the challenges that could hinder this process, has been 

addressed by Alba.51 

     In sum, the literature reviewed in this research explores five different areas: the social 

and environmental impacts of oil and gas operations; the existing implications of the term 

GOP; corporate social responsibilities; corporations’ human rights obligations; and the main 

participatory practices that uphold human rights through public engagement in 

environmental decisions. What is unique about the present research is that it attempts to 

                                                
47 R.H. Weber & R. Baisch, ‘Liability of parent companies for human rights violations of subsidiaries’ (2016) 27(5) European Business 
Law Review 669-695 
48 International Covenant (n 2); Rio Declaration on Environment and Development, UN Doc. A/CONF.151/26 (vol. I), 31 ILM 874 
(1992) Principle 10; Aarhus Convention (n 5); IFC guidelines (n 7); OECD guidelines (n 8) 
49 V. Mauerhofer, ‘Public Participation in Environmental Matters: Compendium, Challenges and Chances Globally’ (2016) 52 Land 
Use Policy 482; E. Fasoli, ‘The UNECE Convention on Access to Information, Public Participation in Decision-Making and Access to 
Justice in Environmental Matters’ (2017) Multilateral Environmental Treaties 422; M. Mason, ‘Information Disclosure and 
Environmental Rights: The Aarhus Convention’ (2010) 10 Global Environmental Politics 10 
50 J. Ebbesson, ‘Public Participation and Privatisation in Environmental Matters: An Assessment of the Aarhus Convention’ (2011) 4 
Erasmus Law Review 71 
51 Alba (n 10) 
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combine these distinct perspectives to generate an innovative interpretation of the term GOP 

within the framework of corporate environmental and human rights responsibilities and by 

considering the scale of petroleum operations’ adverse impacts on local communities and 

ecosystems.   

1.6 RESEARCH QUESTIONS 

Based on the above methodology and literature review, the following question was 

formulated: 

 Why should the term GOP be reinterpreted in light of corporate social and human rights 

responsibilities, and how? 

From the main research question above, the following sub-questions were derived:  

• To what extent have the environmental impacts of onshore upstream oil and gas operations 

been affecting the livelihoods of local communities in Iraq and other oil-producing 

developing countries? 

• To what extent has the current notion of GOP been successful in addressing social and 

human rights issues and meeting environmental targets? 

• How can the evolving theories of CSR and ESG be employed in expanding and developing 

the concept of GOP, and what are the best methods of promoting these obligations 

among the oil and gas industry? 

• How can human rights protection (as one of the main principles of CSR) and the notions 

of environmental human rights, human rights due diligence, and environmental, climate 

and energy justice, influence the interpretation and add credibility and enforceability to 

the conventional concept of GOP? 

• What procedural practices are recommended to harmonise and facilitate the convergence 

of GOP with corporations’ social and human rights responsibilities and to provide a 

practical guide and legal basis for host states and MNOCs to embrace these principles? 

1.7 ETHICAL CONSIDERATIONS 

     As mentioned previously, this research is qualitative in nature, applying a doctrinal 

method using theoretical and interpretive legal analysis. This study is heavily reliant on 

primary legal and judicial, and secondary library-based sources. However, an ethical review 

was required for the data that was collected from local communities, organisations, and oil 
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companies with regard to their observations on the major socio-environmental impacts of 

petroleum operations and their views on current conceptions and applications of the term 

GOP. This data was used within a limited scope to, first, endorse existing evidence on the 

wide-scale social and environmental disruption caused by extractive activities in developing 

countries and, second, to give a better insight into the industry’s current comprehension of 

the term GOP and the role that related practices can play in alleviating the aforementioned 

adverse impacts.  

     For this purpose, the researcher conducted two online questionnaires. The first 

questionnaire (Questionnaire for Local Communities (Appendix II)) aimed at complementing 

and supporting the data (provided in chapter three) which reflects the actual size of the 

societal and ecological damage caused by upstream onshore oil operations. This 

questionnaire targeted local populations in Iraq’s crude oil-producing regions. The second 

questionnaire (Questionnaire for the Oil and Gas Sector (Appendix III)) was directed towards 

oil industry’s personnel to inquire about their practical comprehension and application of the 

term GOP. The results of this questionnaire, which are presented in chapter four, have been 

employed to provide further clarification and delineation of the concept of GOP.  

     The researcher sought ethical approval from the Ethics Committee of the University of 

Portsmouth to proceed with these surveys. The Ethics Form (Appendix I) was submitted for 

this purpose, and included information about the potential participants, the methods of 

conducting the questionnaires, anticipated risks, compliance with laws and policies, 

recruitment strategy, the consent-gaining process, documentation, and a description of data 

analysis, management, and storage. Individual responses were anonymous and no personal 

information was required. The surveys were not expected to involve any risk, either to the 

investigator or the participants, and collected data were stored securely. The Faculty of 

Business and Law Ethics Committee issued its favourable ethical opinion in January 2020, 

and the reference number is BAL/2019/55/ALNAJJAR (Appendix IV). 

1.8 THE STRUCTURE OF THE THESIS  

     The main question, which is why GOP should be reinterpreted in light of corporations’ 

social and human rights responsibilities, and how, shapes the structure of this thesis. 

Chapters one and two, which are an introduction to this study, explain the main methodology 

and theoretical framework of this research, and review relevant works used in this study.  

     Justifying and explaining the need for redefining GOP will be addressed in chapters three 

and four. Chapter three will demonstrate onshore upstream oil and gas operations’ social 
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and environmental effects in general, and in Iraq and the Niger Delta in particular. This will 

support the necessity for developing internal normative procedures in the industry, in light 

of international socio-environmental principles and mitigating standards. The fourth chapter 

will discuss the current legal, judicial, contractual, and academic definitions, understanding, 

and applicability of the term GOP to highlight its main strengths and weaknesses and 

suggest methods of its improvement in accordance with the emerging theories on corporate 

social and human rights obligations.  

     The second part of the question, concerning the methods of employing the notion of CSR 

in redefining the term GOP, will be answered in chapters five and six. Chapter five will 

discuss the gradual evolution of the concept CSR, its main sources, requirements, legal and 

mandatory status, its applicability within the oil and gas sector, and its potential role in 

developing the perception of GOP. This chapter will also analyse the voluntary- and 

coercive-based approaches to promoting CSR within the petroleum industry, including the 

human rights-based approach (HRBA).  

     The effectiveness of the HRBA in imposing CSR on MNOCs will lead to further 

investigation of corporations’ human rights responsibilities (in chapter six) as part of their 

CSR and environmental protection strategies and international obligations. This perspective 

is based on the proven correlation between ecological and social issues, with real-life cases 

demonstrating that environmental degradation constitutes human rights abuse. This 

interconnection has resulted in the emergence of the notion of ‘environmental human rights’. 

     The concept of environmental human rights, which combines states’ and corporations’ 

environmental and human rights responsibilities, is proposed to be practically implemented 

through the adoption and implementation of effective public participation and stakeholder 

engagement policies, known as procedural obligations or access rights, which include 

access to information and grievance mechanisms. These procedural obligations, as the final 

practical products of corporations’ social, environmental and human rights responsibilities, 

and necessary for maintaining environment human rights, will be discussed in chapter 

seven. These participatory practices will be suggested to be playing a revolutionary role in 

enforcing MNOCs to protect environmental human rights as part of their wider legal and 

contractual commitment to GOP. 
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CHAPTER TWO: THEORETICAL FRAMEWORK AND METHODS 

2.1 THEORETICAL FRAMEWORK 

     In this study, the researcher attempts to seek a legal basis for adding socio-

environmental dimensions to the existing comprehension of the term GOP within the 

theoretical framework of corporations’ socio-environmental and human rights 

responsibilities. This will require highlighting the interaction and connectivity of human rights 

and environmental concerns, which has generated the novel principle of ‘environmental 

human rights’. While the conceptual framework is based on deriving the practical 

participatory procedures of the well-established theories on corporations’ social and human 

rights and incorporating them into the concept of GOP to complement industries’ 

environmental protection measures within weak domestic regulatory systems based on the 

assumption that environmental degradation signifies a human rights abuse.  

     To put it differently, this research assumes that, due to the high socio-environmental risks 

associated with petroleum operations, and as a means of CSR and human rights principles 

imposition on MNOCs, socio-environmental obligations and their procedural participatory 

measures should be considered and used as the main components of the mandatory legal 

and contractual term ‘GOP’. The current understanding of the term GOP is mainly limited to 

up-to-date technical procedures, with some attempts to incorporate community development 

and environmental considerations. Therefore, CSR should be used to redefine GOP in a 

way that ensures a radical change in stakeholders’ comprehension of the term GOP by 

ensuring that all social, environmental, and human rights obligations of MNOCs are 

reflective of good oilfield practices throughout all operational stages. 

     Hence, the rationale for linking GOP to CSR and human rights principles is related to the 

fact that, while existing definitions of GOP mainly revolve around technical environmental 

procedures, there is increasing identification of a direct linkage and causation between 

environment degradation and human rights. Therefore, the analysis and interpretation of 

good environmental practices cannot be achieved in isolation from human rights and social 

considerations. Since human rights and social responsibilities are some of CSR’s most 

significant principles, CSR represents a relevant and robust foundation for redefining the 

ambiguous term GOP. The unavoidable connectivity, interrelationship, and mutual influence 

of the petroleum industry with adjacent communities and ecosystems also necessitates the 

regulation of oil companies’ social behaviour.  
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     The other reason for converging CSR into the concept of GOP is the growing importance 

of CSR in the era of climate change, where it is known that the petroleum industry is a major 

contributor to global greenhouse gas emissions. In addition, the increasing risk of climate 

change, and the awareness of the same, have contributed to the gradual conceptual shift in 

the understanding of CSR, among organisations and communities, from being voluntary 

initiatives to mandatory responsibilities. 

     Introducing CSR as an essential component of GOP will be an effective incentive for 

promoting investment in renewable energy and adopting climate change initiatives, which 

have been passionately advocated and are expected at both national and international 

levels. Companies’ long-term financial success is also proven to increase in parallel with 

their CSR performance success, which provides strong motivation for their adoption and 

development of best international socio-environmental practices.  

     The adoption of CSR within the petroleum industry can take the forms of proactive, 

reactive or a mixed method approach. The reactive procedures are more within the scope 

community development, compensation, environmental rehabilitation and effective justice 

and remedy.  While the proactive actions, which seem to be more effective in preventing 

damage to the environment and local communities, can be in the form of baseline study, 

environmental impact assessment, sustainable management and mitigating measures in 

avoiding spills, reducing emissions and natural resources depletion. A significant step in 

achieving these preventive measures is investigating the relationship between the 

petroleum-related environmental degradation and its impact on local communities and their 

fundamental human rights.  

     As previously stated, this relationship between the environment and human rights has 

been addressed in a number of sources under the title of ‘environmental human rights’, 

which brings to the table the emerging principles of climate, environmental and energy 

justice. A significant factor in achieving these justices are the procedural participatory and 

stakeholder engagement obligations, which consist of public participation in decision 

making, information disclosure, and providing effective grievance mechanisms to affected 

communities. Therefore, this research proposes employing a triangular framework of CSR, 

business human rights and participatory obligations in defining and expanding the scope of 

GOP and by taking into consideration climate, environmental and energy justice principles.  
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2.2 METHODS 

     This research comprises both doctrinal and non-doctrinal methodologies. The 

doctrinal approach is adopted in analysing the content and implications of the legal 

clauses that address the term GOP. While the non-doctrinal aspect of the research 

focuses on the impact of these laws on the environment and local communities. Both 

approaches are employed in a supplementary manner to reduce the limitations of each 

method. 

     Doctrinal research methodology, in this context, indicates that one of the focal point 

of the research is the traditional legal and regulatory sources including petroleum laws 

and agreements in which the description of the term GOP, the way this definition can be 

expanded to embrace social and human rights obligations and methods of its promotion 

and enforcement are investigated.  

     Moreover, this study uses doctrinal methodology to examine a number of laws and 

related judicial precedents from various developing oil producing countries to discover 

the evolution of these sources in dealing with the term GOP and the extent to which they 

have been in line with modern petroleum standards and contractual requirements. 

Nonetheless, identifying methods of applying GOP clauses and expanding their scope to 

accommodate socio-environmental standards necessitate going beyond the doctrinal 

method by employing case studies and interpretive legal analysis.  

     According to Gustafsson, ‘a case study can be defined as an intensive study about a 

person, a group of people or a unit, which is aimed to generalize over several units’.1 In 

our cases, the impact of oil and gas operations on the environments and populations in 

Iraq and Nigerial is examined and some solutions with regard to developing the content 

of GOP are suggested, which can be applied to other comparable cases. In order to 

conduct the case studies, the researcher needed to identify the research questions, the 

rationale for preferring case study to other methods, and diagnose strengths and 

weaknesses of this method.2 

     The researcher chose the case study method because the research question is a ‘why’ 

and ‘how’ type of question and because the focus of the study is a contemporary 

phenomenon which is the adverse impact of petroleum operations on the environment 

and local communities and potential legal remedies. The case studies in this research 

                                                
1 J. Gustafsson, ‘Single case studies vs. multiple case studies: a comparative study’ (thesis 2017) Halmstad University, Halmstad, 
Sweden 
2 Yin R. K., Case Study Research and Applications: Design and Methods (6th edn Sage 2018)  
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are part of a qualitative and mix-methods study, which includes questionnaires and 

interpretive legal analysis aiming to arrive at a general conclusion.  

     In the case studies, the researcher endeavoured to highlight the impact of onshore 

upstream oil and gas operations mainly conducted by MNOCs on local communities and 

indigenous populations by closely observing changes of their live patterns, surrounding 

ecosystems and biodiversity, and health condition over the last years. It also comprised 

monitoring the behaviour of these groups and MNOCs in facing these challenges. The 

other aspect of these studies was the evaluation of the effectiveness of the response of 

MNOCs to these detrimental alterations and the extent to which their measures have 

been proportionate with the scale of the damage. The last part of these case studies 

addressed the governmental reaction to these issues including the incorporation of the 

requirement to apply GOP in their contractual and legal systems.  

     Since the research question is a ‘why’ and ‘how’ type of question, the ‘why’ part is 

addressed through describing the magnitude of the damage and referring to GOP as a 

basis for MNOCs’ responsibilities. This part has been mainly descriptive and exploratory 

using history and survey methods. While the ‘how’ part is more of explanatory nature 

discussing the possibility of developing petroleum agreements and legislation to define 

GOP within the context of corporate social and human rights obligations. These case 

studies also give an insight into the nature of the relationship between affected local 

communities, MNOCs and host states’ authorities.  

     The purpose behind highlighting the Nigerian case alongside the Iraqi case is to allow 

for a more comprehensive exploration of the research questions and theory 

development.3 Other reasons for selecting the Nigerian case is the similarity between the 

two countires in terms of reliance on hydrocarbons as the main source of revenue, most 

oil and gas fields are onshore and managed by MNOCs, and both countries suffer from 

social division, political instability, corruption and underdeveloped environmental and 

petroleum-related legal and regulatory systems. Therefore, in this research, data was 

mainly collected on these two cases in order to better understand the phenomenon of the 

adverse demographic and environmental changes to oil producing regions, which can 

facilitate the development of the argument on best legal tools to mitigate this effect.  

     This research also included two questionnaires, which were conducted within the case 

studies, and all formed part of the qualitative research. They were deductive pre-

                                                
3 R. Stake, Multiple case study analysis (The Guildford Press, 2006) 



23 
 

structured surveys where the main dimensions, categories and a structured protocol for 

questioning and observation were previously defined. The diversity of participants, 

however, was not predefined and it developed throughout the process of distributing and 

receiving the questionnaires.4 

     The questionnaires have been pre-tested using two methods, one, considering the 

suggestions of the Faculty Ethics Committee by changing the wording and content of the 

questions, adding introduction and consent form, and putting the questions in a sequence 

that could assist the participants in building their knowledge around the content and 

purpose of the survey. Second, observing the inquiries and comments of the first 

participants in developing the structure of the questionnaires where they included open-

ended questions in which the respondents had the opportunity to notify the researcher of 

any aspects that were not covered or required improvement.  

     The limitations could be that these case studies in many aspects can be labelled as 

being exploratory and descriptive especially with regard to illustrating the main social, 

health and environmental aspects affected by petroleum operations. While the 

explanatory function, could be more apparent in analysing companies and home/host 

states’ practical, contractual and legal response to these impacts.  

 

 

 

 

 

 

 

 

 

 

                                                
4 H. Jansen, ‘The logic of qualitative survey research and its position in the field of social research methods’ (2010) 11(2) Forum 
Qualitative Sozialforschung /Forum: Qualitative Social Research 
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CHAPTER THREE: MAJOR SOCIO-ENVIRONMENTAL CONSEQUENCES OF PETROLEUM 

OPERATIONS: EXAMINING THE CASES OF IRAQ AND THE NIGER DELTA 

3.1 INTRODUCTION  

     In this chapter, light will be shed on the main socio-environmental impacts of petroleum 

operations worldwide, with a special focus on the cases of Iraq and the Niger Delta, in 

order to gain a better insight into the human environment-related issues of extractive 

activities and crystallise the main problem that this research aims to address. On the one 

hand, the case of Iraq has been chosen because one of the main objectives of this research 

is, against the background of the major adverse social and environmental impacts of 

petroleum operations in this country, to propose effective legal and regulatory means for 

minimising such effects. The Nigerian case, on the other hand, can assist in gaining a 

better insight into the potential consequences of disregarding such detrimental impact, 

where similarities between the two cases have been identified in terms of both being 

hydrocarbon-based developing economies suffering from social and political instability, 

and dependent on onshore extraction, mainly conducted by MNOCs. 

     This chapter is structured to begin by demonstrating the growth of the industry, both 

globally and in Iraq, during the last decades. It will then illustrate the upstream onshore 

industry’s main phases and activities and their potential socio-environmental impacts. 

Thereafter, the most-affected environmental areas will be highlighted, as well as the 

negative effects of degradation of the environment caused by oil operations on local 

communities. The first chosen case in this chapter is Iraq, for which an analysis of the 

nexus between the growth of the industry, petroleum-related environmental damages, and 

their health and social consequences in this country will be presented. The second case 

study will be the Niger Delta. This is a well-documented case which, for decades, has been 

surrounded by various international debates and lawsuits. The UN has also carried out an 

investigation to determine the actual extent of the petroleum-related socio-environmental 

damage in this area.  

     The aim of this chapter is to reach a better comprehension of the degree of social and 

environmental disruption caused by oil operations in order to support the premise of 

regulating oil companies’ socio-environmental responsibilities. Companies’ environmental 

obligations, within underdeveloped regulatory systems, have mainly stemmed from the 

principle of good oilfield practice (GOP).1 Therefore, the scope of the harm presented in 

                                                
1 Barclays’ Environmental and Social Risk Briefing, Oil & Gas (2015), p.25 
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this chapter, as well as the significance of MNOCs’ social and environmental obligations, 

should be an adequate motivation for introducing these obligations as part of GOP. In the 

next chapter, the author will seek to establish legal and theoretical basis for embedding 

corporates’ social and environmental responsibilities within the concept of GOP by 

employing several evolving notions, such as CSR and environmental human rights. 

3.2  THE GLOBAL EXPANSION OF THE OIL AND GAS INDUSTRY  

     The shift to renewable energy sources has not kept pace with the growth of the global 

population. As such, a decrease in fossil fuel consumption may not be witnessed in the 

near future, and currently there are no fears of global oil depletion.2 According to Rene 

Ortiz, oil will likely remain one of the most prominent energy sources for at least another 

hundred years.3 In addition, it is suggested that the demand is expected not only to remain 

static, but may even increase to reach 120 million barrels a day by 2040, where currently 

it is approximately 99 million barrels a day.4 This increase in demand is predicted to be met 

by non-Organisation for Economic Cooperation and Development (OECD) countries and 

Gulf States, including Iraq.5 

     Therefore, the oil industry can still be described as being in the ‘boom’ stage, where 

every year new exploration and production licences are granted and hundreds of wells are 

brought into action in the industry around the world.6 This development can clearly be 

observed in developing countries, which have been attempting to revive their economies 

by multiplying their production capacity and exports rates. This increase in the production 

and export of hydrocarbons in these countries to meet the world’s growing demand could 

result in different positive and negative consequences, on both domestic and global levels.   

     On the one hand, the positive results might include the improvement of the population’s 

living standards, increased employment, more financial opportunities for the enhancement 

of infrastructure, GDP growth in the short term, increase in consumption of goods and 

services, and support for underdeveloped countries.7 On the other hand, the expansion of 

                                                
2 E.O.M. Alba, ‘Environmental Governance in Oil-producing Developing Countries: the Case of Peru’ (2010) SPE Latin American and 
Caribbean Petroleum Engineering Conference, p.3; see also H.E. Rene G. Ortiz, Former Minister Of Energy And Mines, Ecuador, ‘oil 
industry best practices’ available at < https://www.ief.org/news/oil-industry-best-practices > accessed at 4/6/2018 
3 Ibid, Ortiz  
4 International Energy Outlook 2014 (Washington DC, Energy Information Administration, September 9, 2014), Oil Market Report 
(International Energy Agency, November 13, 2015), in J.A. Russell, ‘Saudi Arabia: The Strategic Dimensions of Environmental 
Insecurity’ (2016) 23 Middle East Policy 44, p.49, Table A4 
5 Ibid; Alba (n 2), p.3 
6 D. O’Rourke and S. Connolly, ‘just oil? the distribution of environmental and social impacts of oil production and consumption’ 
(2003) 28(1) Annual Review of Environment and Resources, p.593 
7 L.V. Eder and others, ‘The Current State of the Petroleum Industry and the Problems of the Development of the Russian Economy’ 
(2017) 84 IOP Conference Series: Earth and Environmental Science 012012 

https://www.ief.org/news/oil-industry-best-practices
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the petroleum industry is likely to create income differentiation and social inequality, 

monopolisation of petroleum sectors, retreat from investing in manufacturing, scientific, 

and technical projects, increase in inflation and imports of finished products, economic 

instability, dependency on world market conditions, and decrease in GDP in the long term.8  

More significantly, and for the purposes of this research, this growth of petroleum 

operations, especially in developing countries, has been at the expense of their socio-

environmental preservation efforts.9 

     Since this study is mainly concerned with upstream onshore oil and gas operations, the 

next part will briefly look into the main stages of these operations and highlight some of 

their potential social and environmental risks.  

3.2.1 Onshore upstream petroleum operations phases and a summary of the 

impacts of each stage 

     Onshore upstream petroleum operations mainly consist of five phases. 10  They 

commence with exploring oil and gas reserves using different techniques, including seismic 

surveys and drilling. The second phase is the appraisal, in which the size of and more 

information about the reservoir is collected by drilling more wells around the area. Then, 

when commercial quantities are confirmed, the site facilities development stage begins, to 

prepare the field for production, treatment, and transfer of hydrocarbons. The final stage is 

the abandonment or decommissioning of the well, which is usually carried out due to the 

depletion of oil and gas reserves. Each of these stages requires a number of actions that 

may entail some environmental and social impacts.11  

     In the exploration phase, seismic echography is used to produce images of the earth’s 

subsurface in order to discover trapped reservoirs. This helps in building a model of 

geological layering of the subsurface and identifying potential reservoirs, called ‘prospects’. 

Then, explored wells are drilled to check whether the identified prospect does contain oil 

and gas. Following the discovery of the reservoir, the appraisal phase is carried out to 

determine the size and the nature of the reserve by drilling multiple appraisal wells in the 

adjacent areas of the first discovery to decide whether the reservoir is a commercial 

discovery and economically feasible to develop.12 This process provides a better picture 

                                                
8 Ibid 
9 N. Taher and B. Hajjar, ‘Environmental Concerns and Policies in Saudi Arabia’ (2013) Energy and Environment in Saudi Arabia: 
Concerns & Opportunities 27 
10 Z. Gao, Environmental regulation of oil and gas (Kluwer law international 1998), p.6; See Barclays 2015 (n 1) 
11 O’Rourke (n 6) 593 
12 Environmental Management in Oil and Gas Exploration and Production,  Overview of the oil and gas exploration 
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and description of the well, which will eventually render the potential development and 

production scenarios more accurate.  

     These phases require constructing temporary roads, airstrips, and transportation 

infrastructure to provide access to the seismic activity areas and appraisal wells. They also 

require the establishment of camps, fuel storages, mud pits, and other essential facilities 

for accommodating the exploratory staff and equipment. These exploratory activities are 

accompanied by wide consumption of natural resources as well as drilling of shot holes, 

closure of the shot holes, use of explosives, mobilisation of drill rigs, and well test venting 

and flaring. The potential primary environmental impacts of these two phases (seismic 

survey and appraisal drilling) are, among others:13  

 Footprint impacts and disturbance to habitats, flora, and fauna 

 Chemical and physical changes and the contamination of soil, surface, and 

groundwater 

 Noise and visual impacts and modifications on wildlife and landscape  

 

     The next stage is the field development, during which the number of producing wells is 

determined and, accordingly, the necessary extraction, treatment and separation systems 

are designed and implemented. This stage requires expanding the area of operations and 

the exploitation of local lands and sources in order to meet the growing spatial and service 

needs of the workforce. 

 

     The footprint generated at this stage is likely to cause temporary or permanent loss of 

habitats and affect adjoining ecology. The impact of this phase is most visible on soil, as it 

is widely exploited for different purposes, ranging from the import of heavy machinery, 

vehicle movements, digging, building storage facilities and materials, to the process of 

dumping construction waste.14  These activities can have a significant impact on soil, 

surface, and groundwater by, for instance, causing contamination, erosion, and 

productivity reduction. The construction of facilities during this stage can also seriously 

endanger the cultural heritage of the operation regions.15 

 

                                                
and production process, available at: 
<https://static1.squarespace.com/static/52d71403e4b06286127a1d48/t/53237da4e4b02c883fb2303c/1394834852799/AttAoverv
iew.pdf>   
13 The Energy & Biodiversity Initiative (2007) ‘Good Practice in the Prevention and Mitigation of Primary and Secondary Biodiversity 
Impacts’, available at <http://www.theebi.org/pdfs/practice.pdf>  
14 Ibid 
15 Ibid 

https://static1.squarespace.com/static/52d71403e4b06286127a1d48/t/53237da4e4b02c883fb2303c/1394834852799/AttAoverview.pdf
https://static1.squarespace.com/static/52d71403e4b06286127a1d48/t/53237da4e4b02c883fb2303c/1394834852799/AttAoverview.pdf
http://www.theebi.org/pdfs/practice.pdf
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     The production phase is the main target of the upstream industry, where hydrocarbons 

are extracted in commercial quantities and marketed in order to compensate the costs of 

previous stages and start making profit. This stage may last between 15 and 30 years, 

depending on the size and feasibility of the reservoir. This phase may go through four main 

successive levels: production increase period; stabilisation phase or plateau; injection 

phase, where water, gas or chemical products are injected into the well to assist the 

recovery of hydrocarbons and maintain satisfactory quantities; and, finally, the depletion 

period when hydrocarbon production gradually decreases. 

     Since this phase typically lasts longer than the previous stages, it is more likely to entail 

long-term cumulative social and environmental impacts. The main activities that are 

suggested to cause harm to the environment and society during this phase are 

hydrocarbons processing; solid and liquid waste generation and dumping; injection of 

water, gas or other chemical products during the recovery stage; gas venting and flaring 

and release of other emissions to the atmosphere. These activities have a high likelihood 

of adversely affecting water resources, air quality, soil, landscape, ecology, and human 

health. This phase can also be regarded as a major contributor to global warming and 

climate change.16 

 

     The final stage is decommissioning or abandonment, where the well is safely shut in, 

facilities are dismantled, and the site is cleaned up and rehabilitated. This happens mainly 

as a result of reaching the end of the well lifecycle and when the production rate is no 

longer economical. This activity may entail significant land filling, base camp removal, 

vehicle movement, traffic, and waste generation, which are likely to cause the following 

socio-environmental disturbances:17  

 Erosion of surface hydrology and vegetation changes, which can significantly affect the 

biodiversity and ecology of the area 

 Disturbance of local habitants and wildlife due to traffic, noise, long-term impacts on 

drainage patterns, contaminated effluents and solid waste remnants, and loss of land-

use options 

 Long-term destruction of habitats resulting from the creation of base camps and access 

routes  

 Health and safety problems for subsequent users of the land 

                                                
16 Ibid 
17 Ibid 
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3.3  THE GLOBAL ENVIRONMENTAL IMPACTS OF PETROLEUM OPERATIONS  

     Following a brief introduction to the stages of upstream onshore oil operations and the 

potential impacts of each stage, the next part of this chapter will be devoted to explaining 

in more detail the aspects of the socio-environmental landscape most vulnerable to and 

affected by petroleum-related activities.18 

3.3.1 Air pollution 

     In general, the world’s atmosphere has been witnessing an acute increase in CO2 and 

other anthropogenic greenhouse gases, which have been contributing to global warming 

and climate change along with solar irradiance.19 Upstream petroleum operations have 

been one of the major factors affecting local and global air quality, by increasing 

atmospheric emissions in many ways:20 

 Flaring and venting gases 

 Combustion processes, such as diesel engines and gas turbines 

 Fugitive gases from loading operations, waste dumps, landfills, aging oil tanks and 

losses from process equipment 

 Airborne particulates from soil disturbance during construction and from vehicle traffic, 

and other burning sources, such as well testing 

 

     The main components of these pollutants are carbon dioxide, carbon monoxide, 

methane, volatile organic carbons, nitrogen oxides, sulphur dioxides, and hydrogen 

sulphide. Flaring, venting, and combustion are the major sources of air emissions, 

especially carbon dioxide emissions; the most dangerous gases that could be generated 

as a result of these operations are sulphurous gases.21 Furthermore, the flaring process 

results in the emission of another greenhouse gas, nitrous oxide (N2O), though venting the 

associated gas can be more harmful and causes the emission of methane (CH4) gas, 

where the ‘global warming potential (GWP) of CH4 is 25 times greater than of CO2 on a 

100-year time horizon, according to the International Panel on Climate Change (IPCC)’.22 

                                                
18 Barclays report (n 1)  
19 J.A. Russell, ‘Saudi Arabia: The Strategic Dimensions of Environmental Insecurity’ (2016) 23 Middle East Policy 44; N.J. Shaviv, 
‘Carbon Dioxide or Solar Forcing?’ (ScienceBits) <http://www.sciencebits.com/CO2orSolarHYPERLINK > accessed February 4, 2020  
20 O’Rourke (n 6) 595 
21 Good International Petroleum Industry Practices (GIPIP) [2016] Directorate General of Hydrocarbons Ministry of Petroleum & 
Natural Gas Government of India, pp. 289-290; N. Bret-Rouzaut and J.P. Favennec, Oil and gas exploration and production: reserves, 
costs, contracts (3rd edn, 2011), 281 
22 A. Nurbekov and A.V.D. Putte, ‘An Ambitious Yet Realistic Roadmap to Virtually Eliminate Gas Flaring and Venting in Kazakhstan’ 
(2014) 7 The Journal of World Energy Law & Business 499 
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The combustion phase is also a major contributor to the oxidisation of nitrogen, which forms 

a harmful and toxic substance known as nitrogen oxide (NOx). 

 

     Gas is also produced during the drilling and oil production phases, and needs to be 

processed, stored, and transferred in order to be consumed for different purposes. When 

the facilities for these processes have not been built or are still in the development stage, 

these gases are flared or vented.23 This is harmful to the environment and contributes to 

greenhouse gas emissions, particularly CO2, which aggravates global warming and 

climate change. 24  In addition, this flaring and/or venting of associated gas could be 

considered as depriving indigenous peoples of a substantial source of domestic revenue 

and energy.25 

 

      The United States National Oceanographic and Atmospheric Administration’s (NOAA) 

global gas flaring satellite data and the World Bank’s Global Gas Flaring Reduction (GGFR) 

initiative have estimated that in 2010, approximately 134 billion cubic metres of associated 

petroleum gas (APG) was flared. Just 20 countries, including Iraq, are responsible for 

flaring approximately 85% of this quantity. Iraq ranked the fourth in the world for countries 

flaring the most associated petroleum gas (APG) from 2006 to 2010.26 The annual natural 

gas flared around the world has reached approximately 150 billion cubic metres, and 25% 

of this is attributed to the Middle East, where the oil and gas industry represents the main 

regional strategic project.27 

3.3.2 Terrestrial and soil/sediment impacts  

     One of the major environmental concerns associated with petroleum operations is the 

contamination of soil and sediment. Upstream petroleum operations can have direct or 

indirect terrestrial impacts. The direct impact is mainly attributed to the spillage and leakage 

of oil and/or the disposal of chemicals and solid waste,28 while the indirect impact can be 

due to the construction of roads, camps and other facilities, which are likely to adversely 

alter the terrestrial characteristics of the area and entail social disruptions. These changes 

mainly occur due to soil erosion and removal of vegetation.  

 

                                                
23 A.E. Ite and others, ‘Petroleum Exploration and Production: Past and Present Environmental Issues in the Nigeria’s Niger Delta’ 
(2013) 1 American Journal of Environmental Protection 78 
24 Nurbekov (n 22) 502 
25 Ibid 499 
26 Ibid (Table 1) 
27 Bret-Rouzaut (n 21)  
28 Ite (n 23) 85 
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      Crude oil leakage to the ground can also cause acute and chronic toxicity on soil 

properties and microflora. A condition called the ‘asphyxiation of soil’ due to the presence 

of high concentrations of petroleum hydrocarbon in soil can lead to oxygen deprivation and 

subsequent death of soil fauna. This contamination of soil can have a severe impact on 

the germination and growth performance of some agricultural crops.29 Construction and 

soil contamination will also have impacts on both flora and fauna, by changing the surface 

hydrology and drainage patterns, increasing siltation and habitat damage, and reducing 

the capacity of the environment to support vegetation and wildlife.30 

 

3.3.3 Aquatic impacts and waste generation  

     Water is an essential substance used and produced in large quantities during the total 

lifecycle of the exploration and production phases. These operations can affect water 

resources in different ways. They can lead to the contamination, salinisation, or depletion 

of ground and surface resources through producing large quantities of contaminated 

ground water; using water for cooling, drilling, and carrying cuttings to the surface; 

maintaining reservoir pressure; processing, washing, and draining. 31 Oil operations can 

also pollute surface water with sewerage, sanitary and domestic waste, spills, and 

leakages.32 

 

     Liquid volumes and the nature of the produced waste are different in each phase. During 

seismic surveys, the volumes of liquid waste are low and mainly confined to camp activities, 

while during the appraisal drilling phase the main effluents are drilling fluids and cuttings.33 

On the other hand, produced water is the major environmental impact of the production 

phase, during which, associated water is usually reinjected into the well to push more oil 

to the surface; produced water that is not reinjected into the well is often discharged into 

surface water.34  

 

     Produced water is regarded as one of the most hazardous and toxic effluents of the 

petroleum industry and can pose a serious threat to freshwater resources due to having 

high pH and salinity, and containing solids, heavy metals such as barium, arsenic, 

                                                
29 Ite (n 23) 84 
30 India GIPIP (n 21) 290-291 
31 Ibid 290 
32 Ibid 
33 Ibid 
34 O’Rourke (n 6) 594 
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cadmium, chromium, and mercury. It may also contain quantities of toxins such as 

benzene, xylene, toluene, and ethylbenzene. Moreover, in some cases, produced water 

can be radioactive.35  

 

     The other polluting product of exploration and extraction operations is the waste product 

known as drilling waste. This is produced in a relatively low quantity, yet may contain highly 

toxic chemicals and materials that can pose a real threat to peoples’ health and safety. The 

components of this waste are muds, oily fluids, lubricants, and other chemicals that are 

used to cool the drill bit, stabilise the walls of the borehole, and liquefy earthen cuttings. 

There are different methods of disposing this waste, but it is mainly stored and dumped in 

waste pits. These waste pits pose a threat not only to aquifers but also to animals and birds 

that mistake the pits for water ponds and become covered with toxic waste.36  

3.3.4 Oil spills, accidental events, pipeline leakage and blowouts, and associated 

damage to the flora and fauna 

      The global issue of oil spillage, through accidental or operational discharges of 

hydrocarbons into the environment, has been associated with the extraction of crude oil 

and since its discovery.37 Global reports show that thousands of tonnes of petroleum 

hydrocarbons are released into the environment each year as a result of oil and gas 

operations.38 In 2002, the National Academy of Sciences estimated that during the 1990s 

alone, 38,000 tonnes of hydrocarbons were discharged into world’s oceans. Oil spills and 

blowouts can occur during all operational phases. However, it is observed that they are 

more likely to happen during the exploration and drilling stages. For example, in 1998 in 

Africa and the Middle East, the petroleum industry experienced a number of disastrous 

fires and blowouts in both upstream production and midstream refinery sectors. There were 

54 deadly accidents during onshore activities, and 17 offshore cases.39  

 

     Although it is widely known that the most prominent oil spills occur within the midstream 

industry, due to grounded tankers or tanker collisions (such as the Exxon-Valdez Oil Spill 

in Alaska), the increasing and cumulative pollution from a large number of relatively small 

                                                
35 Ibid 594-5; Ite (n 23) 85; India GIPIP (n 21) 290; ‘Managing Your Environmental Responsibilities: A Planning Guide for Construction 
and Development’ (EPA November 1, 2016) <https://www.epa.gov/npdes/managing-your-environmental-responsibilities-planning-
guide-construction-and-development> accessed March 24, 2019; J. Doyle, ‘Crude awakening: the oil mess in America: wasting 
energy, jobs & the environment’ (1994) Friends of the Earth 
36 O’Rourke (n 6) 595 
37 Ite (n 23) 84 
38 O’Rourke (n 6) 595 
39 Ibid 
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accidents, leaks, and discharges can exceed the single large-scale shipping spill 

accidents.40 The corrosion of pipelines is another potential source of oil spills and leakage. 

Pipelines have a lifespan of approximately 15 years, yet they are often used for a much 

longer period. This overuse and their poor maintenance, especially in rugged terrains such 

as Iraq’s Western Desert, exposes them to damage and leaks. A study showed that, during 

the last decade, US pipelines witnessed leakage of approximately 67 million gallons of 

crude oil and other petroleum products, and it is suggested that the actual quantity could 

be much greater, potentially reaching up to twice the declared amount.41  

 

     Noise, lights, and the changes that petroleum operations cause to the water and 

soil/sediment quality, can have various impacts on the flora and fauna in adjacent areas.  

These changes may have direct impacts on the ecology and biodiversity of the area, such 

as the ‘habitat, food and nutrient supplies, breeding areas, migration routes, vulnerability 

to predators or changes in herbivore grazing patterns, which may then have a secondary 

effect on predators’. 42  Ecological integrity can also be disturbed by the removal of 

vegetation, which leads to saltation and erosion, ‘and may lead to indirect effects by 

upsetting nutrient balances and microbial activity in the soil’. This is likely to have 

devastating impacts on the flora and fauna in the long term by causing changes in the 

nature of species and their lifecycles.43 

3.4  SOCIAL AND HUMAN RIGHTS IMPACTS OF EXTRACTIVE ACTIVITIES  

    Oil and gas exploration and production activities can also negatively impact humans, by 

putting at risk the agricultural productivity, health and safety, labour force, and the livelihood 

of indigenous populations.44  

3.4.1 Health and safety 

     Oil operations in general, and upstream activities specifically, can be a significant 

source of health disturbance. The environmental impacts of petroleum activities can affect 

human health differently. The discharges of petroleum hydrocarbons into the air, soil, and 

water lead to the deterioration and irreversible contamination of these resources and will 

                                                
40 O’Rourke (n 6) 601 
41 Ibid 
42 India GIPIP (n 21) 291 
43 Ibid 
44 Barclays (n 1) 16 
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expose local populations and workers to toxic substances, which will potentially provoke 

skin, intestinal, and respiratory diseases.45  

     Polycyclic aromatic hydrocarbons (PAHs), which are common components of oil and 

emitted in large quantities during the production phase, pose a serious threat to human 

health. The lipophilic nature of these substances, especially in high molecular weight 

PAHs, can cause mutagenicity, carcinogenicity, and bioaccumulation in organic tissues. 

Therefore, people who are exposed to these substances are likely to develop long-term 

respiratory complications and chromosomal damage. 46  PAHs can also cause skin 

damage, bronchial symptoms in children, pathogenesis of skin tumours, and chromosomal 

disorders.47 

     The other acute and chronic health impacts of oil operations are those that occur due 

to the exposure of humans to extracted radioactive materials during drilling, and ‘the 

bioaccumulation of oil, mercury, and other products in mammals and fish that humans 

consume’.48  

 

     The direct daily dealing of workers with petroleum substances and equipment, and their 

constant exposure to noise and vibrations, can hugely affect their health and lead to 

dermatological and pulmonary reactions. This persistent contact may cause a variety of 

health conditions and put the workers at risk of keratotic facial and neck lesions, neoplastic 

change from exposure to oil and sunlight, acquired perforating disease, calcinosis of the 

hands and fingers, asthma, hypersensitivity pneumonitis, and interstitial pulmonary 

fibrosis.49 The oil spills that frequently occur can also have immense impacts on workers 

and surrounding communities; these effects are compared by some to the symptoms of 

war veterans, such as dizziness, shortness of breath, severe headaches, insomnia, and 

blurred vision.50  

                                                
45 L. Greyl, G.U. Ojo, C. Williams, C. Certoma, L. Greco, N. Ogbara, and A. Ohwojeheri, ‘Digging deep corporate liability. Environmental 
Justice Strategies in the world of oil’ (2013) EJOLT Report No. 9, 73, p. 10; Ite (n 23) 86; India GIPIP (n 21) 308 
46 Ite (n 23) 86 
47 Ibid 
48 O’Rourke (n 6) 595; P. R. Epstein and others, ‘A lifecycle analysis of its health and environmental impacts’ (2002) The Centre for 
Health and the Global Environment. Harvard Medical School. EUA 
49 O’Rourke (n 6) 595 
50 Jr. J.D. Hekel, ‘When Big Oil Comes to a Small Town: The ExxonMobil Oil Spill in Mayflower in Context’ (2014) 14 Sustainable 
Development Law & Policy, p. 36; E. McGowan, ‘State Offers Health Screenings for Mayflower Residents’ (Arkansas Times 
September 5, 2013) < https://www.arktimes.com/arkansas/stateoffers-health-screenings-for-
mayflowerresidents/Content?oid=3031470&showFullText=true > accessed August 5, 2018 

https://www.arktimes.com/arkansas/stateoffers-health-screenings-for-mayflowerresidents/Content?oid=3031470&showFullText=true
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3.4.2 Impacts of extractive activities on indigenous populations 

     Oil operations can bring vast changes to the traditional lifestyle of local communities. 

According to the Indian GIPIP report, several aspects of social life can be negatively 

affected by extractive industries and mining activities.51 The report mentions patterns of 

land use, such as fishing, hunting, and agriculture, and the demography of oil operations 

areas, which are likely to be disturbed due to emigration and availability of new petroleum-

related job opportunities. These new employment opportunities created by the petroleum 

industry can also cause inflation, income differentials, and inequality among local 

populations. This demographic change as a result of workforce attraction can, in turn, 

impact the cultural heritage, practices, and beliefs of local communities. On the other hand, 

the report mentions some advantages of these activities on indigenous communities, such 

as providing access to services, goods, housing, education, healthcare, and developing 

the infrastructure and transportation systems of the region.  

 

     It is also suggested that the impact of petroleum activities on indigenous populations 

can be disproportionate, where the populations of sensitive and remote ecosystems are 

expected to be more vulnerable to oil operations. A report by Kretzmann and Wright 

explains that indigenous groups in six continents and 39 countries are under threat from 

new extractive activities.52 For example, in the Amazon, Central Africa, Burma, Western 

Siberia, and Alaska, large tracts of lands that belong to a number of isolated indigenous 

peoples have fallen within petroleum agreements and are undergoing exploration or 

production processes.53  

 

     The survival of these indigenous communities is endangered where their ‘way of life 

and well-being are closely tied to a thriving rainforest’ and to their ‘territorial integrity and 

control’.54 One of the most threatening practices to these groups has been road building. 

This process can have several direct and indirect impacts on locals. First, it affects the 

agriculture and deforestations, ‘which contributes to the loss of territory and displacement 

of native groups’. Second, road construction is likely to pave the way for the colonisation 

of these lands and consequently alters their demographic and cultural nature. In addition, 

these access roads may bring new infectious diseases to the area.55 

                                                
51 India GIPIP (n 21)  
52 S. Kretzmann & S. Wright, ‘Drilling to the Ends of the Earth’ (1998) Rainforest Action Network. 
53 O’Rourke (n 6) 596 
54 Ibid 
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     These problems are likely to result in conflicts between indigenous peoples and oil 

operators on the one hand, and political and civil unrest in the whole region on the other, 

which, in certain circumstances, may lead to terrorist attacks against oil facilities.56 It is also 

suggested that oil companies may apply the principle of ‘divide and rule’, and intentionally 

provoke these tensions among local communities to steer attention away from their 

performance, profits, and social and environmental violations, without facing local 

resistance.57  

 

     The contamination of water and soil caused by exploration and production operations 

can have a direct negative impact on farms and fisheries, which are the main living 

resources for indigenous communities.58 For example, in Nigeria, the agricultural industry 

has been significantly affected by petroleum activities; this has led to significant shortages 

in local agricultural products, and deprived many farmers of their livelihood. 59   

     Oil operations can damage agriculture in many ways. For example, the explosions used 

to produce seismic waves can be highly damaging to crops, farming facilities, and 

buildings.60 Plant growth can also be affected by the heat generated from gas flares, which 

reduces the rate of farms’ productivity. The process of cementing the oil well and the laying 

of pipelines during the appraisal and production phases are also likely to negatively impact 

vegetal re-growth and the local ecosystem.61 

3.4.3 Labour force 

     The petroleum industry requires a skilled workforce. Most DOPCs, such as Saudi 

Arabia, Kuwait, and UAE, in order to run their giant oil enterprises, need foreign labour and 

expertise, which can account for over 90% of the total workforce hired by the oil and gas 

sector in these states.62 This industry may also cause a large displacement of the citizens 

themselves to the centres of oil development in search of better job opportunities within 

this sector. 

 

                                                
56 Ibid 
57 Greyl (n 45) 11  
58 Ite (n 23) 86-7 
59 Irhivben, Bright Odafe and Omonona, Bolarin Titus, ‘Implications Of Oil Exploration On Agricultural Development In Delta State, 
Nigeria’ (2013) 2(4) International Journal of Humanities and Social Science Invention, pp. 59-63; Ite (23) 86-7 
60 Ibid  
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62 O’Rourke (n 6) 598 
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     Companies usually employ cheap foreign workforces, mainly from South Asian 

countries such as Bangladesh, India, Indonesia, Sri Lanka, Thailand, and the Philippines.63 

Their presence in large numbers in countries with different cultures may affect the customs 

and traditions of both citizens and immigrants, especially considering that populations from 

Middle Eastern oil-producing countries typically have a specific religious background and 

may not easily interact with and tolerate other ethnicities.  

 

     The other issue that may arise in this context is that some DOPCs that hire foreign 

workers do not have well-developed and codified labour rights and laws. Therefore, it has 

been reported that foreign labourers in these countries suffer from injustice and ‘oppressive 

working conditions and are denied legitimate claims to wages, benefits, and 

compensation’.64 For example, in Saudi Arabia, labour laws forbid workers from organising 

unions and give employers the discretion to regulate foreign workers’ freedom of 

movement and association.65 

3.5  CASE STUDIES  

     In this part of chapter three, those cases in which environmental damage caused by oil 

operations have had considerable social and human rights impacts will be highlighted and 

analysed. These case studies will be conducted in order to clearly identify the extent of 

social and human rights impairment that is rooted in the environmental degradation caused 

by onshore upstream petroleum operations, and to develop the hypothesis on the 

inevitable intersection between the environmental and human rights concerns. This will 

provide robust grounds and justification for redefining the current concept of GOP and 

expanding its scope from mere technical and managerial procedures to more social and 

human rights-centred responsibilities.  

3.5.1 The case of Iraq 

     Iraq has been selected as a case study as it is a developing country with a growing 

petroleum industry and synchronous hydrocarbon-related social and environmental issues. 

The following sections will briefly highlight the development of the oil and gas industry in 

Iraq in order to pave the way for a deeper insight into the main ecological and societal 

impacts of petroleum operations in this country. 

                                                
63 Ibid 
64 Human Rights Watch, MENA 9 < https://www.hrw.org/legacy/wr2k/Mena-08.htm>  accessed May 8, 2018    
65 Ibid  
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3.5.1.1 Brief history of Iraq’s oil sector 

     Prior to WWI and the establishment of the Iraqi monarchy, the Ottoman Empire 

promised the Turkish Petroleum Company (TPC) to grant it an oil and gas concession to 

operate in Mesopotamian land (currently known as Iraq). However, the operations were 

delayed due to the outbreak of WWI. At this stage, the shareholders of TPC were mainly 

Europeans, namely, the British-controlled National Bank of Turkey (the largest 

shareholder), Royal Dutch Shell, Deutsche Bank, and the Armenian businessman, 

Gulbenkian. 

     Following the break-up of the Ottoman Empire, the British mandate over Iraq (in 

accordance with the Conference of San Remo in 1920) and the establishment of the Iraqi 

Kingdom (Hashemite monarchy) in 1921, multilateral negotiations over Iraq’s oil 

concessions began. In 1925, after a prolonged interstate debate, the parties finally reached 

a new agreement to resume the old concession, with some alterations.66 For example, 

under this new agreement, the French and Americans were given the right to own shares 

in TPC. 

      According to Zedalis, the modern history of the petroleum industry in Iraq begins with 

the above-mentioned concession agreement between Iraq and TPC. TPC’s 1927 Kirkuk 

discovery (Baba Gurgur) was the first oil field discovery in Iraq. The export from Kirkuk was 

through pipelines to Haifa in Israel, and Tripoli in Lebanon. In 1929, TPC was renamed the 

Iraqi Petroleum Company (IPC).67 

     During WWII and the First Arab–Israeli War in 1948, export was interrupted, which 

pushed IPC to seek new oil fields in the southern part of Iraq. The first discoveries in the 

south were in Zubair in 1949 and Rumaila in 1953. Export then began directly from Iraq 

through the Persian Gulf port city of Basra.68 

    The military coup in 1958 ended the British influence and the Hashemite monarchy in 

Iraq. In December 1961, Iraq adopted Law No. 80 to nationalise all non-producing fields 

held by IPC under the 1925 and all subsequent concessions. The adaptation of this law 

was followed by the establishment of the Iraqi National Oil Company (INOC) in 1966. With 

the adoption of Law No. 69 in June 1972, Iraq announced a full nationalisation of the IPC.69  

Following the Arab–Israeli war in 1973, American and Dutch interests in Basra Petroleum 

                                                
66 R.J. Zedalis, The Legal Dimensions of Oil and Gas in Iraq: Current Reality and Future Prospects (Cambridge University Press 2009), 
xxi 
67 Ibid 7 
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Company (BPC) were also nationalised and, by 1975, all remaining foreign interests in 

BPC and Mosul Petroleum Company (MPC) were removed. 

    Although oil was discovered in commercial quantities in Iraq in 1927, production was 

relatively limited until the 1970s. INOC performance proved to be successful, with the oil 

price increase in 1972 being the major contributing factor. By 1979, oil production in Iraq 

reached its highest rates in the 20th century, reaching 3.7 million barrels per day (bpd).70 

However, during the Iran–Iraq war in 1987, the INOC was abolished and the Iraqi Oil 

Ministry took over.71 Oil production in Iraq declined significantly during the first Gulf War 

and continued to straggle during the 1990s with the UN sanctions on Iraq, until the second 

Gulf War in 2003. Following the establishment of Iraq’s new administration, the oil industry 

opened itself up to international investment; this resulted in signing several production-

sharing and technical service contracts with a number of international oil companies, which 

eventually led to a gradual increase in oil and gas production in Iraq. 

3.5.1.2 The status quo of the oil industry in Iraq 

    Iraq has 71 oil fields, 27 already exploited, including 10 giant producing fields located 

mainly in Basra and Kirkuk Governorates. Five of these fields are regarded as super 

giant;72 these are mainly based in the south and account for approximately 60% of the 

country’s total proven oil reserves. The northern reserves near Kirkuk and Mosul are 

estimated to be holding 17% of the country’s oil.73 The remaining fields are either in the 

development phase or have not yet been exploited.74 The extraction cost for most of these 

fields is relatively low due to the appropriate geological and population conditions, 

especially in the southern fields, such as Rumaila, Majnoon, and West Qurna.75  

    Iraq possesses the world’s fifth-largest proven crude oil reserves, after Venezuela, Saudi 

Arabia, Canada, and Iran, having approximately 145 billion barrels, which is estimated to 

account for 18% of proven crude oil reserves in the Middle East and almost 9% of total 

global reserves. The proven natural gas reserves in Iraq total around 3,729 billion cubic 

metres.76 

     Approximately 45% of Iraq’s oil reserves are located within Basrah Governorate, with a 

proven 65 billion barrels. The largest oil fields in Basrah and Iraq are the Majnoon, Rumaila, 

                                                
70 United Nations Environment Programme, UNEP in Iraq, ‘Post-Conflict Assessment, Clean-up and Reconstruction’ (2007), p.14 
71 Zedalis (n 66) 9 
72 ‘Super giant fields’ refer to those fields that hold more than 5 billion barrels of oil reserves 
73 International Energy Agency, World Energy Outlook Special Report: Iraq Energy Outlook, (October 2012), p. 52 
74 Ibid 
75 Ibid 
76 Ibid; OPEC, ‘Iraq Facts and Figures’, available at: <https://www.opec.org/opec_web/en/about_us/164.htm> 
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West Qurna (1 and 2), Zubair, and Nahr Bin-Umer fields. In West Qurna (2) oil field 

(developed by Lukoil) alone, around 395 producing wells and 300 water injections are 

expected to be drilled to reach the target of 1.8 million bpd. 

     Kirkuk oil field is considered one of the biggest in Iraq and in the world, with proven 

reserves of around 8.7 billion barrels. Kirkuk oil was previously exported via the Turkish 

port Ceyhan, which is currently suspended due to disputes between the federal 

government and the Kurdistan region. Amarah (or Maysan) Governorate has the third 

largest reserves in Iraq, with its largest oil field Halfaya possessing around 4.1 billion 

barrels. With regard to natural gas resources, Basrah has one of largest reserves, the Siba 

gas field, with proven reserves of 1.1 trillion cubic feet of natural gas. 

     Iraq is a carbon-based economy heavily dependent on oil revenues. According to the 

International Monetary Fund (IMF), in 2014, crude oil export revenue accounted for 93% 

of Iraq’s total government revenues.77 Figures show that Iraq in last 12 years has almost 

doubled its crude oil production, from approximately 2,300 million bpd in 2008 to around 

4,470 million bpd in 2020, making Iraq the second-largest crude oil producer in the 

Organization of the Petroleum Exporting Countries (OPEC), after Saudi Arabia.78 

Currently, the majority of Iraq’s oil and gas is produced from the southern Governorates 

and exported through the Persian Gulf.79 According to the latest figures published by the 

Iraqi Oil Marketing Company (SOMO), the total export for January 2020 was 102,485,591 

barrels, mainly from the southern Basra offshore oil export terminal.80 The daily crude oil 

production rate  in January 2020 was around 4,470,000 bpd and 3,306,000 bpd was 

exported. Kurdistan exported approximately 395,000 bpd.81 The total associated gas 

produced in all parts of Iraq in January 2020 was 2,875 million cubic feet per day 

(mcfpd). The flared quantities were 1,594 mcfpd, more than half of the total.82  

     This increase in the production and export of oil and gas in Iraq, and particularly in the 

southern Governorate of Basra, has put the population and ecosystem of this city at risk. 

The Basra Governorate has a total of 2,602,577 inhabitants (7.2% of Iraq’s population) and 

                                                
77 U.S. Energy Information Administration, ‘Country Analysis Brief: Iraq’ (2016); International Monetary Fund, ‘Iraq’, IMF Country 
Report No. 15/235, (August 2015), p. 33 
78  Ycharts overview on Iraq’s Energy and Crude Oil production, available at: 
<https://ycharts.com/indicators/iraq_crude_oil_production>; US EIA report (n 77) 
79 Ibid US EIA report p.3 
80  Iraq’s crude oil exports report, published by the Iraqi Oil Marketing Company (SOMO) on 24/02/2020, available at: < 
https://somooil.gov.iq/exports > 
81 Iraq’s Oil Ministry Oil and Gas Production and Exports Figures, available at: 
<https://oil.gov.iq/index.php?name=Pages&op=page&pid=113>  
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its land area is 19,070 km2 (4.4% of Iraq).83 This city is of special importance as it borders 

two countries, Iran and Kuwait, and is adjacent to three Iraqi governorates: Maysan, Thi-

Qar, and Muthanna. Basra hosts the main port in Iraq (Um Qasr) and is Iraq’s only gateway 

to the Persian Gulf. In 2017, Basra was recognised as Iraq's economic capital. Therefore, 

it is crucial to seek effective approaches and strategies for protecting this dynamic city from 

intensive extractive operations.  

     After briefly demonstrating the history of oil and gas production and the constant growth 

of this industry in Iraq, the following sections will be dedicated to illustrating the adverse 

impact of this development on Iraq’s ecosystem and population. 

3.5.1.3 The environmental impacts of petroleum operations in Iraq  

     During the last decades, Iraq’s ecosystem in general, and within oil-producing areas in 

particular, has been vulnerable to a number of polluting factors. Although the petroleum 

industry has been a major contributor, other causes cannot be ignored. In order to have a 

more comprehensive and objective insight into the environmental condition of this region, 

it is necessary to briefly touch upon these factors before analysing the environmental 

impacts of oil and gas activities in Iraq. 

 

     Conflicts and wars in Iraq since the early 1980s to date have had significant 

environmental impacts. Different types of chemical and biological warfare agents, 

explosive remnants of war, depleted uranium, exploded and unexploded ordnance and 

other toxic materials used in warfare have had an evident impact on the ecosystem and 

human health in Iraq, especially in the southern part of the country, where most conflicts 

have taken place. Another impact of the wars in Iraq has been the deliberate or accidental 

burning of crude oil during conflicts, which produced a wide range of airborne contaminants 

including: 

• Unburned hydrocarbons 

• Soot (mostly carbon) 

• Gases, such as carbon dioxide, carbon monoxide, sulphur dioxide, nitrogen oxides 

• Volatile organic compounds such as benzene and benzopyrene 

• Polycyclic aromatic hydrocarbons (PAHs) 

• Polychlorinated-dibenzo-dioxins and furans 

                                                
83 International Organization for Migration-IOM-Iraq Mission Displacement Tracking Matrix-DTM, Integrated Location Assessment, 
Part II, Governorate Profiles (2017) p.13; ‘Country Profile’ (United Nations Iraq) < 
http://www.uniraq.com/index.php?option=com_k2&view=item&layout=item&id=941&Itemid=472&lang=en > accessed January 
13, 2019 ; United Nations Joint Analysis Unit, ‘Basrah Governorate Profile’ (2013) 

https://en.wikipedia.org/wiki/Iraq
http://www.uniraq.com/index.php?option=com_k2&view=item&layout=item&id=941&Itemid=472&lang=en
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    The other significant drivers of environmental degradation in Iraq and neighbouring 

countries has been global climate change, which has resulted in high temperatures and 

caused desertification, water scarcity, and an increase of the salinity in soil, surface, and 

ground water in the region. The United Nations Environment Programme (UNEP) (2003) 

stated that around three-quarters of Iraq’s irrigated lands suffer from some degree of 

elevated salinity.84 

 

     Poor environmental regulation and policies and inefficient planning for mitigating the 

impacts of population growth has also led to the deterioration of ecosystem in Iraq. The 

overuse of private transportation, the increase in demand for electricity, and wide-range 

usage of local electricity generators have also been contributing to air pollution. The 

significant growth of the population has also led to an increase in water consumption, 

sewage, and waste generation, exacerbated by the obstacles of poor waste management, 

inadequate potable water supply, contamination, and the inefficiency of current water and 

sewage treatment plants. 

 

     Economic and population growth in Iraq have also led to the expansion of certain 

industries, which in turn has increased the level of industrial waste. The lack of robust 

regulatory and procedural strategies for managing and processing this type of waste has 

resulted in their accumulation.85 The UNEP study found that there are no controls over the 

collection, transportation, treatment, and disposal of industrial waste in Iraq. In addition, it 

is observed that commercial solid wastes from restaurants, groceries, markets, and offices 

are generally collected along with municipal and household wastes, and disposed of in 

open dumps. 

   

     In 2007, the UNEP published a detailed report on Iraq’s main environmental concerns 

and suggested remedies. This report identified the Tigris and Euphrates River systems, 

the underground water aquifers, the marshlands in southern Iraq, the riparian zones, the 

estuarine Shatt Al-Arab, and the coastal mudflats as the most vulnerable and 

environmentally affected areas of Iraq. 86  The report further highlights that the 

environmental performance of Iraq’s industrial sectors, including their waste management 

                                                
84 United Nations Environment Programme, ‘Desk Study on the Environment in Iraq United’ (2003) 
85 United Nations Environment Programme, ‘Support for Environmental Management of The Iraqi Marshlands 2004 – 2009’ (2009)  
86 UNEP Iraq 2007 (n 70) 
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and water, air, and soil protection policies, have been poorly documented and many 

records have been lost. In addition, the report describes the industries’ environmental 

protection procedures in general as inadequate and not consistent with international 

standards, with discharges to air, water, and soil being largely uncontrolled.87 

 

     Petroleum operations have had a significant impact on surface and ground water 

resources in Iraq. The reinjection of produced ground water into oil fields and mixing of 

operational liquids, cuttings, and chemicals with these waters have made aquifers prone 

to contamination. The suggested alternative has been the Common Seawater Supply 

Facility (CSSF) project, which uses seawater to increase extraction pressure and stimulate 

crude oil production; this can also disturb the geological characteristics of aquifers by 

increasing the level of sulphate ions, which causes calcium sulphate precipitation. 88 

Nonetheless, the desalination and treatment of these waters can alleviate their adverse 

terrestrial and aquatic impacts. A more recent study also showed that around 527 tonnes 

of dissolved petroleum hydrocarbons and 460 tonnes of suspended hydrocarbons are 

discharged every year in the Persian Gulf through the Iraqi river Shat Al-Arab.89 This flow 

of contaminated effluents into Iraqi ports has been causing significant damage to ground, 

surface, and sea waters, which has negatively affected the biodiversity and fisheries in 

these areas.90 

 

     With regard to air pollution, according to the World Bank Gas Flaring Reduction 

Partnership’s statistics, Iraq was the second most upstream gas-flaring country in the world 

during the period from 2013 to 2017.91 The quantities of flared gas increased during this 

period from 13.3 billion cubic metres (bcm) in 2013 to 17.8 bcm in 2017. At present, Iraq is 

flaring around 70% of its total produced natural gas, which accounts for the release of 

around 20 million tonnes of carbon dioxide to the atmosphere every year.92 This intense 

flaring activity has been significantly affecting the air quality and the well-being of 

indigenous populations. It should also be highlighted that, due to the wars and sanctions 

                                                
87 Ibid 15 
88  A. Ghaddar and A. Mohammed, ‘Exxon Faces Setback in Iraq as Oil and Water Mix’ (Reuters April 19, 2018) 
<https://in.reuters.com/article/us-iraq-oil-exxon-mobil-idINKBN1HQ0M4> accessed September 7, 2018; M. Mahmoud, S. Elkatatny 
and K.Z. Abdelgawad, ‘Using High- and Low-Salinity Seawater Injection to Maintain the Oil Reservoir Pressure without Damage’ (2016) 
7 Journal of Petroleum Exploration and Production Technology 589  
89 Shukri Al-Hassen, ‘the Environmental Pollution in Basrah’(thesis 2011) , p14 
90 World Bank, ‘Iraq - Systematic Country Diagnostic (English)’ (2017) Report No. 112333-IQ , Washington, D.C. : World Bank Group, 
available at <http://documents.worldbank.org/curated/en/542811487277729890/Iraq-Systematic-Country-Diagnostic>, p.99 
91 ‘Global Gas Flaring Reduction Partnership (GGFR)’ (World Bank) <http://www.worldbank.org/en/programs/gasflaringreduction#7> 
accessed August 12, 2018  
92 World Bank Report (n 90) 

http://documents.worldbank.org/curated/en/542811487277729890/Iraq-Systematic-Country-Diagnostic
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that have plagued Iraq since 1980, maintenance and upgrading of oil and gas facilities has 

not reached international standards. Existing oil and gas facilities are predominantly either 

not fully functional or do not employ up-to-date processing technologies, and release 

greater quantities of and lower-quality waste to the air through flaring or other release 

points. Therefore, the existing oil and gas operations in southern Iraq are expected to have 

an ongoing negative impact on the regional air quality through their emissions.  

 

     Moreover, oil operations in Iraq have had adverse impacts on biodiversity. One of the 

major vulnerable ecosystems in Iraq is the Mesopotamian marshlands, which are located 

within three southern governorates (Basrah, Missan, and Thi-Qar). These marshlands are 

habitats for numerous species, and oil operations have been posing a real threat to the 

marshes through oil spill-related contamination on the one hand, and the overuse of their 

waters for oil extraction activities and the resulting drainage on the other. The 

contamination of these marshlands dramatically disturbed the ecosystem and is 

endangering their native species. In addition, the drainage of these lands has been causing 

the deterioration of water quality and an increase in salinity. 93 

3.5.1.4 Social and health impacts of oil operations in Iraq 

     The significant growth of the oil industry in Iraq following its invasion in 2003 resulted in 

the exploitation of new areas, including some marshlands. According to a report on the 

suffering of the indigenous communities of the Howaiza marshland, historical data show 

that this area used to be 750 km2, before 350 km2 was drained as part of the petroleum 

development process of the northern Majnoon oil field. The remaining 400 km2 has been 

exposed to drought due to natural environmental causes and, currently, the waters are 

concentrated in a narrow area constituting only 10% of the original zone. This marshland 

is known for its fisheries, birds, and water buffaloes, which have been the main livelihood 

source of a large number of local tribes. The drainage and petroleum-related pollution of 

this wetland have resulted in a considerable loss of habitats and the migration of these 

animals. This has led to significant demographic and cultural shifts in this area, where local 

communities have been driven to seek different sources of livelihood in urban areas.94  

     Thus, the continued devastation of the marshlands has a subsequent strong impact on 

traditional ways of life and local livelihoods. Without a healthy marshland ecosystem, many 

                                                
93  The Iraqi Ministry of Environment, ‘5th National Report to the Convention on Biological Diversity’ (2014), URI: 
http://hdl.handle.net/20.500.11822/8856    
94 Hussain Jawad, 'the suffering of the people of Al-Huweiza Marshland after the drought' (2009) Iraqi Environment Ministry (original 
text in Arabic) 

http://hdl.handle.net/20.500.11822/8856
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families have had to move home, sell livestock, give up farming and fishing practices, and 

abandon their traditional roots in the region. While this is not the primary responsibility of 

MNOCs operating in this area, there is an expectation from local groups that the loss of 

traditional livelihood would be compensated by employment in the growing oil industry. The 

loss of the traditional lifestyle and other petroleum-related social impacts also necessitate 

the adoption of community consultation and participation policies by the operators. 

     Iraq is a multi-ethnicity and religious country. The fabric of Iraqi society is mainly tribal, 

where the majority of the population are members of a tribe. This tribal nature has had 

observable social and political influences. This system binds the society with traditional 

and religious ties, which must be taken into consideration by foreigners.95 The tribal and 

religious nature of the society also influences local organisations, the members of which 

are mainly confined to a specific ethnic and sectarian group.  

     The presence of MNOCs in oil-producing regions, especially the southern governorates, 

and their hiring of foreign workforces in their operations have affected local societies. 

These areas are principally inhabited by tribal societies with strict customs and traditions 

in addition to special religious commitments. The multinationalism of the operating 

companies in these regions and the lack of familiarity with these traditions and religious 

rules has been a source of some tension. Immigrants may not respect the local religion, 

culture, or informal authority figures, and may behave inappropriately or engage in 

practices that are undesirable to the local community.  

     Two main incidents can be highlighted as examples in this context.96 Both occurred in 

November 2013 in connection with the removal of banners and flags commemorating the 

death of Hussein Bin Ali, a figure highly respected by Shia Muslims who was killed in 680 

AD. In the first incident, a British security guard working for G4S at a camp run by 

Schlumberger (near the giant Rumaila field where BP and China’s CNPC are operating) 

tore down a poster bearing the image of Hussein.97 This prompted a number of Iraqi 

workers to attack and aggressively beat him. In the other similar and synchronous incident, 

an Egyptian expat working for Baker Hughes Company removed flags honouring Hussein 

                                                
95 H.D. Hassan, ‘Iraq: Tribal structure, social, and political activities’ (2008) Report prepared by Congressional Research Service for 
Congress, USA. April 
96  K. Jamil, ‘Religious Insult Triggers Violent Protest Against Oil Company in Iraq’ (Global Research, November 12, 2013) 
<https://www.globalresearch.ca/religious-insult-triggers-violent-protest-against-oil-company-in-iraq/5357825>  accessed 
September 23, 2018 
97  P. Cockburn, ‘Foreigners Flee Iraq Oil Flare-Ups: Workers Leave after Shia Fury’ (The Independent, November 14, 2013) < 
https://www.independent.co.uk/news/world/middle-east/foreigners-flee-iraq-oil-flare-ups-workers-leave-after-shia-fury-erupts-
8940478.html > accessed February 3, 2018  

https://www.globalresearch.ca/religious-insult-triggers-violent-protest-against-oil-company-in-iraq/5357825
https://www.independent.co.uk/news/world/middle-east/foreigners-flee-iraq-oil-flare-ups-workers-leave-after-shia-fury-erupts-8940478.html
https://www.independent.co.uk/news/world/middle-east/foreigners-flee-iraq-oil-flare-ups-workers-leave-after-shia-fury-erupts-8940478.html
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from a company vehicle. This incident sparked some protests, which urged Iraqi authorities 

to arrest the Egyptian on charges of insulting a religion.98 

     The other and more recent issue that has triggered tension between local communities 

and MNOCs is the infrastructure shortage in some oil-producing regions, such as Basrah. 

In July 2018, a vast wave of protests against the lack of basic services, unemployment, 

and poverty engulfed southern governorates. One of the demands, particularly in Basrah 

Governorate, was for MNOCs to make a more effective contribution to the enhancement 

of infrastructure and provide more jobs for local people. In some areas, these protests 

escalated to a level that led to the deaths of a number of protestors. More than 13 tribes 

from Basrah announced that they supported the requests of the protestors.  Protestors also 

blocked some roads and entrances to oil companies’ camps and oil fields, such as Rumaila 

oilfield. This insecure situation led some oil companies to reduce the number of foreign 

workers they employed.99  

     The other social issue arising from the growth of petroleum industry in Iraq has been 

the resettlement of indigenous populations. Oil operations and the allocation of vast areas 

including local dwellings, agricultural, and grazing lands to MNOCs as contracting areas 

has caused displacement and loss of livelihood for some local communities. Despite the 

potential benefits associated with resettlement into new homes, local communities may 

lose their social cohesion, may not receive adequate compensation, may find their 

livelihoods disrupted, and may find their new settlement sites to be inferior in quality and 

services to their homelands.  

     An associated social problem is that the relocation to the area to pursue business 

activities generated by the project places further pressure on housing purchase and rental 

costs, which will have detrimental effects on vulnerable local groups. This will also lead to 

an increase in population in oil-producing areas, which will impact Iraq’s demography and 

increase the demand for water, electricity, education, and other services in certain areas. 

This, in turn, is likely to cause shortages in these infrastructures. Furthermore, the increase 

in population will potentially increase the risk of water contamination and the spread of 

disease, which would place further pressure on existing healthcare systems.  

     There are also security issues involved with oil operations. Changes in social structures 

and a decline in community cohesion may contribute to a breakdown in social norms 

                                                
98 Ibid  
99  S. Al-Salhy, ‘Iraqi Tribes Put More Pressure on Oil Companies in Basra’ (Arab News July 12, 2018) 
<http://www.arabnews.com/node/1337351/middle-east > accessed August 2, 2018 

https://www.independent.co.uk/news/world/middle-east/foreigners-flee-iraq-oil-flare-ups-workers-leave-after-shia-fury-erupts-8940478.html
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resulting in the increase of crime and other socially unacceptable behaviours. Young male 

workers away from family and community influence may fall into criminal or unsocial 

activity. The arrival of MNOCs in the region thus has the potential to exacerbate existing 

law and order challenges, with a potential for increased gang and criminal activity, such as 

kidnapping and extortion. The escalation of undesirable activities, such as drug use, 

alcohol consumption, prostitution, robbery, muggings, and burglary may result from the 

growth in wealth and foreigners’ presence in the region. Increased access to drugs and 

alcohol may also lead to an increase in related crimes, such as trafficking. Moreover, the 

import of foreign security personnel to protect oil interests could distort the social balance 

in the region, potentially leading to cultural and physical conflicts.  

     From a labour perspective, in addition to those workers that are employed directly by 

principal MNOCs, some projects involve labourers that are hired under third-party 

subcontractor and service-provider arrangements not necessarily governed by the parent 

company. This may lead to the application of different qualities and standards, which can 

eventually affect the rights of the workforce. Without effective monitoring and controls, 

there is potential for these companies or third parties to recruit and employ workers under 

conditions that do not comply with international labour and human rights laws regarding 

workers’ rights, child labour, forced labour, discrimination, and substandard working 

conditions. Therefore, it is essential for Iraq’s state contracting parties to ensure MNOCs’ 

compliance with all relevant Iraqi and international labour laws and standards. In this 

regard, MNOCs are also expected to develop a training and awareness programme for 

security personnel, to develop and implement a grievance mechanism, and to train project 

staff on its use. 

3.5.1.4.1  Archaeology and cultural heritage  

     There is potential for expanding petroleum activities to disturb or damage the known 

archaeological or cultural heritage sites in parts of Iraq. Population growth and increased 

activity as a direct or indirect result of the industry’s development in oil-rich regions may 

also affect archaeological and cultural heritage sites. Therefore, it is essential that an 

archaeological and cultural heritage impact assessment be conducted. The importance of 

preserving these heritage sites and protecting them from oil operations also requires 

developing a cultural heritage management plan, and educating project personnel about 

the identified cultural heritage sites and measures to assess and avoid possible damage.  
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     Restrictions on access to contract areas may limit public access to these cultural 

heritage sites, which would hamper their protection and frequent maintenance. The 

marshlands of Mesopotamia have a long cultural connection to their indigenous people 

(known as Ma’dan) and are considered a UNESCO World Heritage site for both natural 

and cultural reasons. Hydrocarbon operations in this area have the potential to restrict local 

access to the marshlands and disrupt the revival of the traditional Ma’dan culture. They 

can also be damaging to the biodiversity of these areas, which has been a significant part 

of local residents’ livelihood.100  

3.5.1.4.2 The health risks of oil operations on Iraqi populations  

     A study conducted by the University of Basra in 2015 found that pollution in Iraq has 

exceeded permitted international levels, and the southern governorates, where oil and gas 

operations are intensive, have witnessed the highest rates. 101  The growth of these 

activities in the southern Basra Governorate has had adverse health impacts and led to 

the development of different types of cancer as well as respiratory and lung diseases (such 

as tuberculosis) among indigenous people.102  

 

     According to data recently revealed by Iraq's High Commission for Human Rights, the 

city of Basra, which is the largest oil and gas producer in Iraq, is registering 800 new cases 

of cancer every month. This governmental body suggests that the number is likely to rise 

to 1,500 unless serious and immediate actions are taken. This high rate of cancer cases, 

in a city with only 2.5 million population, is attributed to multiple causes, including 

petroleum-associated environmental pollutants and the remnants of wars.103 During the 

period from 2015 to 2017, the monthly cancer diagnosis rate in the city ranged from 400 to 

500. This recent increase of cancer cases in conjunction with the expansion of oil 

operations in this region could indicate that these activities have played a major role in the 

worsening of the health crisis.104 

 

                                                
100  Laith Alobaidi, ‘Iraq and Iran's Hawizeh Marshes: Threats and Opportunities’ (Iraqi Civil Society Solidarity Initiative ICSSI) 
<https://www.iraqicivilsociety.org/archives/9076>  accessed March 21, 2019; Centre UNESCOWH, ‘UNESCO World Heritage Centre 
- State of Conservation (SOC 2018): ‘The Ahwar of Southern Iraq: Refuge of Biodiversity and the Relict Landscape of the 
Mesopotamian Cities (Iraq)’ (UNESCO World Heritage Centre - State of Conservation, 2018) <https://whc.unesco.org/en/soc/3689 > 
accessed February 17, 2019 
101 K.A. Al-Aasadi, A. Alwaeli, and H.A. Kazem, ‘Assessment of Air Pollution caused by Oil Investments in Basra Governorate-Iraq’ 
(2015) 4 Journal of Novel Applied Sciences 82; W. Abdul and others, ‘Ambient Air Quality in the Industrial Area of Khor Al-Zubayr, 
Southern Iraq’ (2013) 4 Journal of Petroleum Research & Studies   
102 A. Nabeel and A. Al-Hilfi, ‘The problematic relationship between oil pollution and environmental legislation in Iraq’ (2016) 42 (162) 
Journal of the Gulf & Arabian Peninsula Studies, p. 291 
103  M. Saadoun, ‘Cancer Hits Residents of Iraqi Oil City of Basra’ (Al-Monitor June 24, 2019) <https://www.al-
monitor.com/pulse/originals/2019/06/iraq-health-basra-cancer.html >  accessed August 26, 2019 
104 Ibid  
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     Basra Province has also witnessed an increase of malnutrition, chronic diseases, and 

conflict-related injuries. It is estimated that 75% of the Basra Governorate population suffer 

from some sort of sickness, either chronic or acute. The lack of health and sanitation 

infrastructure and limited access to appropriate facilities also contributes to poor health 

status and consequent susceptibility to disease and chronic illnesses.  

 

     Oil operations have been affecting the general health in Iraq through reducing air 

quality, contaminating soil and ground water, reducing or contaminating local surface water 

supplies, dust generation, and noise pollution. Many activities within the oil industry 

contribute to this environmental degradation and health deterioration, including the use of 

heavy machinery, waste disposal, oil spills, and gas flaring and venting. The presence of 

project employees and immigration associated with projects is also likely to lead to cases 

of sexually transmitted and communicable diseases.  

 

     Water is scarce in most oil-producing regions in Iraq and oil operations require a large 

water supply. MNOCs mainly depend on local surface water sources in the short term, until 

groundwater wells can be installed. Therefore, these projects have the potential to reduce 

the quantity of surface water available to local communities for drinking, stock watering, 

irrigation, and domestic use. There is also potential for spills of oil or other hazardous 

materials which contaminate surface water, thereby reducing water quality and further 

endangering indigenous communities. 

 

     A scheduled monitoring and review of social impacts and policies is recommended to 

observe the increase in the population, their health, education, livelihood, housing, 

accommodation, infrastructure, and water and power supply conditions, and to identify the 

changes to the situation of local communities, especially vulnerable groups such as women 

and children. 

3.5.1.5 Empirical study of the extent of petroleum-related health, social, and 

environmental damage in Iraq 

     The purpose behind conducting this questionnaire was to collect data on the personal 

observations and experiences of affected local communities in the oil producing regions of 

Iraq and investigate the correspondence of these data with the information gathered from 

other sources on the scale of the petroleum-related damage endured by these 

communities and their surrounding ecosystems. This has greatly assisted in addressing 
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the problem from various sides in order to develop a constructive argument for legal and 

regulatory remedies.      

     This empirical study was conducted through an online survey (Appendix II) using a 

combination of closed- and open-ended questions to inquire through Iraq’s local 

communities, authorities, and NGOs about the extent of socio-environmental disruption 

caused by oil operations, and MNOCs’ responses to these concerns.  

     In order to distribute this questionnaire to the largest number of potential respondents 

possible, some academics and personnel in the petroleum sector within the oil-producing 

regions in Iraq were contacted to act as third parties. Taking into consideration their 

backgrounds in petroleum-related environmental issues, these figures were able to reach 

a wide-range network of researchers, local communities, concerned authorities and 

organisations within the affected areas. As such, these persons played a significant 

assisting role in circulating the questionnaire link to a large number of participants via online 

platforms such as LinkedIn, Facebook and Twitter, and invited their colleague networks to 

voluntarily participate after providing a brief introduction to the content and purpose of the 

survey. 

     This online questionnaire prompted 784 responses from different segments of society; 

29% (224) of respondents were academics and researchers in the environment and oil 

operations fields, mainly from Iraqi universities; 29% (230) were ordinary citizens; 16% 

(126) were employees in Iraqi public or private oil companies; 12% (95) were employees 

in Iraqi local or federal authorities; 7% (53) were workers for multinational oil companies; 

6% (47) were workers for Iraqi NGOs; and 1% (9) were activists and employees in 

international organisations.  

     The majority of participants (84%) were from the southern city of Basra, from which the 

highest quantities of crude oil in Iraq are produced and exported.  The remainder of the 

participants were from other provinces, such as Thi-Qar, Baghdad, Misan, Wasit, Kirkuk, 

Mosul, and the Kurdistan region, which have all been witnessing expansion in petroleum 

exploration and production activities.  

     As shown in the chart below, overall, around 74% of participants stated that the oil and 

gas operations carried out by multinational companies have not brought noticeable 

advantages to their regions. The rest of participants, who answered that these activities to 

some extent have been beneficial, went further to specify the areas in which these 

advancements could be observed. For example, 169 (21%) of the contributors stated that 
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the main advantage brought by these companies was in providing jobs to local 

communities; approximately 17% of whole participants, considered that the companies had 

positively contributed to community training and education; implementing projects, such as 

building stadiums, parks, paving roads, and hospitals; and improving water and electricity 

infrastructures.  

 

     On the other hand, the following question and pie chart demonstrates that 81% (638) 

of respondents reported that the presence and activities of MNOCs had, in some way, 

harmed their homelands. The most affected areas, in their opinions, were, sequentially 

from high to low, the air quality, indigenous people's social and health matters, water 

quality, soil quality, and biodiversity.  

 

     Approximately 72% of the participants considered that oil operations in their area 

caused a high degree of air pollution, while around 54% reported that ground and surface 

waters had been considerably affected by these activities. The participants were divided 

equally on the adverse impact of oil and gas operations on soil and sediment in their 
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regions, with 50% considering it as slight or average, and the other 50% regarding the 

effect as high or extensive. The impact of petroleum operations on the biodiversity was 

less noticed by the participants, where just 52% rated it as substantial. Nonetheless, 73% 

of respondents rated the adverse impact of oil operations on indigenous people as 

significant.  

     According to 83% of participants and as the chart below shows, these operations have 

resulted in health problems for local populations; 13% were not certain, and just 4% denied 

any such impact. In addition, 326 respondents provided information about the nature and 

number of these health issues. Many confirmed the exacerbation of respiratory and lung 

diseases in areas adjacent to oil wells. They also observed the development of 

haematological, dermatological, and neurological diseases, such as cerebral palsy. 

Furthermore, they mentioned the increase of atmosphere-related complications, such as 

asthma and allergies. According to some participants, the prevalence of genetic 

abnormalities in children, infertility among the workers of oil fields, and psychological 

disorders have also been emerging.  

 

     The main concern of the participants was the rapid growth of cancer cases among the 

local populations of oil-producing regions, including among children. The sharp increase in 

cancer cases in the largest oil-producing province in Iraq (Basra) was mentioned by a large 

number of participants, and they cited concrete evidence of its exacerbation. More details, 

numbers, and facts about cancer cases in Iraq, especially in the southern oil-rich districts, 

were provided in the previous section.  

     A number of participants attributed the development of these diseases to associated 

gas flaring and venting and other toxic emissions from oil fields. Intensive oil activities 

including increased operational mobility around the city of Basra also increased CO2 
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emissions from vehicles and other equipment, as well as causing the spread of dust. One 

of the participants mentioned that they ‘can no longer witness blue sky in Basra’. Some 

also reported the occurrence of a large number of water poisonings as a result of drilling 

activities, spills, and waste dumping, contaminating some surface and ground water 

resources in the region.  

     A number of participants used the questionnaire to protest, express their deep concern 

and to seek compensation for personal injury suffered by themselves and others. Some 

also pointed out that they personally knew many people living around oil fields that had 

been diagnosed with cancer and respiratory diseases and lost their lives, and appealed for 

their villages to be saved from this perceived disaster. One respondent mentioned that in 

their family alone, five people were suffering from cancer. 

     With regard to the security issues associated with oil companies’ operations and staff 

presence and as the following pie chart demonstrates, only 22% of the participants 

confirmed that these companies have caused security instability in their regions, while 47% 

denied such an effect, and approximately 29% acknowledged the possibility that some 

security incidents could be attributed to the presence of foreign oil companies. 

Nevertheless, the respondents confirmed the occurrence of tension and clashes between 

companies’ security forces and locals, which sometimes led to injuries and deaths, 

especially during the protests and demonstrations by residents over the deterioration of 

services or cultural inconsistencies. 

 

     The majority of the participants, and in answer to the below question, expressed that 

due to the intensive presence of these companies in the oil-rich areas of Iraq, some 

conflicts have arisen between their workers and local communities, or between locals 

themselves. According to some participants, the MNOCs have caused multiple types of 
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conflict. Some conflicts relate to the unfamiliarity of the foreign workers with the cultural 

and religious nature of surrounding communities, while others have arisen due to the 

demands of indigenous communities to be employed by these companies and to be given 

priority in job opportunities over foreign workforces.  

 

     In other cases, some tribes have attempted to monopolise jobs by demanding that they 

be offered only to members of their tribe, especially when oil operations are carried out 

within their lands, which has triggered skirmishes between tribes. This has also, in some 

cases, led to tribe leaders putting pressure on and even forcing some companies to employ 

their members, who are not qualified to take the positions. In other examples, some have 

resorted to threats to prevent other clans from applying for jobs in these companies.  

    There have also been conflicts over the privilege of obtaining subcontracts and 

secondary contracts from these companies. According to some observers, most these 

conflicts have occurred in the northern part of the southern province of Basra, where the 

tribal system is dominant and oil operations are intensive. These conflicts have resulted in 

deaths in some cases; some examples were given in the previous section (3.5.1.4). In 

general, most of the participants believed that, so far, no effective remedies have been 

offered by these companies to tackle the aforementioned health and social issues.      

     The acquisition of agricultural lands for fields’ development or pipeline-laying purposes 

has also given rise to tribal and local conflicts over the scale of the compensation. Most of 

the participants acknowledged that displacement of some local populations had occurred 

due to purchase of their lands by oil companies. They mentioned that this emigration had 

also been due to the bulldozing of orchards and sweeping of agricultural lands, which 

deprived farmers of their main source of income in these areas. According to them, others 

had chosen to leave due to the increase of air pollution and oil waste pits and associated 
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diseases in these parts of the country. One participant claimed that around 60% of the 

Basra city area has become the property of MNOCs, and 77% of the participants rated 

companies’ actions in compensating displaced families as ‘poor’. 

     They also reported some immigration cases where people from other cities had moved 

to these areas in order to find jobs. They mentioned that this immigration has been causing 

some issues, such as difficulties in the coexistence of the immigrants and indigenous 

populations, demographic changes, and security concerns.  

     The majority of participants, and as shown in the graphs below, rated MNOCs’ 

performance in consulting and engaging local communities in environmental-related 

decision-making processes, making environmental information public, and providing 

access to effective grievance mechanisms, as inadequate and poor. Some also 

complained that companies did not keep their promises to enhance the living standards of 

adjacent populations. One gave an example of the Huwair district in Basra, which, although 

it is located close to one of the largest oil fields in Iraq (West Qurna 2), lacks basic 

infrastructure such as hospitals and appropriate schools.  

Note: the rating is from 1 (poor) to 5 (excellent). 
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     With regard to human rights and as demonstrated below, 82% of the 784 participants 

were not satisfied with the performance of MNOCs operating in Iraq in protecting human 

rights, 47% of which (371) had noticed cases of human rights violations committed by oil 

companies or their affiliates. The cases they observed were mainly related to poor working 

conditions, long working hours, and the infection of workers with diseases as a result of 

handling hydrocarbon-related toxic substances. Some also claimed that MNOCs have not 

provided adequate and effective safety conditions for local labour, which has rendered 

them vulnerable to operational-associated risks of radiation and other accidents. They also 

reported cases of insufficient procedures for dumping and storing toxic substances and 

radioactive materials. Some participants also mentioned cases of discrimination between 

foreign and local workers. In addition, one added that some workers had developed 

sensorineural hearing loss due to the loud sounds produced by heavy equipment. Others 

highlighted the inappropriate social welfare system for local workers.  
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     The environmental impact of oil operations and their negative health, agricultural, and 

biodiversity consequences are, as previously detailed, clear human rights violations. 

Participants mentioned, as an evident example of such effect, the constant emission of 

harmful gases and fumes as a result of associated gas flaring and venting, and other 

production activities. This has resulted in the infection of local communities with a variety 

of health complications, including respiratory illnesses and cancer. Some pointed out that 

oil companies have deprived local communities of the right to enjoy a clean, healthy, and 

sustainable environment. 

     The last point of the questionnaire, which asked the participants about their main 

concerns regarding the presence and activities of MNOCs in their regions, received 315 

responses that can be summarised in the following points: 

 Deforestation, shrinking of farms and grazing lands, and disturbing livestock and 

fisheries due to the expansion of drilling and fields’ development activities  

 Detrimentally affecting the quality of air, ground, and surface water and soil  

 Increase of harmful emissions such as CO2 and H2S 

 Toxic waste dumping and oil spills 

 Increase of hydrocarbon-related respiratory and skin illnesses and cancer cases  

 The displacement of indigenous populations and demographic changes 

 Tribal and local conflicts and cultural encounters 

 Damage to the roads due to oil companies’ heavy loads and intensive transportation 

 Discrimination in providing jobs for locals, and clans’ interference in the process  

 The depletion of natural resources and potable waters and the inability of local 

infrastructure to cope with the huge expansion in oil operations 

 The increase in temperature due to the accumulation of greenhouse gas emissions 

in oil-producing areas 

 The non-compliance of companies with their contractual obligations to improve the 

infrastructure and services and provide jobs for local people 

 Lack of state monitoring of companies’ operations and environmental procedures  

 Extinction of native species and the destruction of wildlife and biodiversity in wetlands 

 Water injection in wells and its impacts on the ecosystem and ground waters 

 

     The data developed under this questionnaire indicates that the reactive and proactive 

actions taken by MNOCs in avoiding environmental and social damage, minimising the 



59 
 

negative impacts of their operations and compensating affected communities have not 

been commensurate with the scale of socio-environmental degradation observed and 

experienced by local communities. This would necessitate investigating the main causes 

that make these companies underestimate these effects and seek the main legal and 

contractual tools by which the adoption and implementation of international standards 

within DOPCs' territories can be reinforced.    

 

3.5.2 The cases of the Niger Delta and Ogoniland  

     This case study is library-based, relying primarily on pre-prepared reports, documents, 

and articles describing the magnitude of the social and environmental harm caused by 

petroleum activities in the Niger Delta and Ogoniland. The case of the Niger Delta was 

selected in this part because it resembles the situation of Iraq in many respects. 

Technically, most oil fields in these two countries are onshore and the operations are 

mainly conducted by MNOCs, such as BP and Shell. Economically, they can be 

categorised as carbon-based developing oil-dependent economies. Demographically, they 

are described as multi-ethnic societies with a somewhat troubled coexistence. Factors 

potentially contributing to the aggravation of petroleum-related socio-environmental crises 

in both countries are the high levels of corruption, fragile and weak governance and 

economic policies, and ineffective environmental legal and regulatory systems.105  

3.5.2.1 Background of the Nigerian case  

     The Niger Delta is located within the southern part of Nigeria and covers an area of 

some 70,000 km2. It is the largest river delta in Africa and the third largest in the world.106 

This part of Nigeria has witnessed vast mining exploitation in recent decades, and the 

unique ecological and social characteristic of the region renders it especially vulnerable to 

oil activities. Extractive operations in this region have caused severe environmental and 

biodiversity degradation, which has considerably affected the livelihoods of local 

communities. Contamination, spills, and emissions associated with petroleum operations 

have made this region one of the most polluted in the world, and in which environmental 

and human health deterioration is reported to be critical.107 The actual impact could be 

much greater than what is reported, as there is still a need for conducting an accurate and 

comprehensive assessment of the situation in the Niger Delta.108 

                                                
105 Ite (n 23) 87; O’Rourke (n 6) 592 
106 UNEP ‘Environmental Assessment of Ogoniland’ (2011) p. 20 
107 Ite (n 23) 86 
108 Ibid 85 
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     Current reports indicate that over 2,000 sites in this region are highly polluted. It is 

estimated that 9–13 million barrels of oil have been discharged in this region since drilling 

began in 1958, due to constant blowouts and spills – approximately 7,000 spills occurred 

in the period between 1970 and 2000.109 Between 1995 and 2006, Shell alone recorded 

3,213 oil spill incidents, resulting in the spillage of over 450,000 barrels of oil in the Niger 

Delta and a daily flaring of large quantities of gas (approximately 604 million standard cubic 

feet each day).110  It is also reported that oil spillages in this region have claimed the lives 

of more than 3,000 people.111 Large oil companies such as Shell are blamed for causing 

this disruption, on the basis that the measures adopted by these companies in this country 

do not resemble those taken in developed regions; essentially, these companies are 

accused of behaving in a discriminatory way. 112  The types of harm associated with 

petroleum operations in Nigeria are diverse; it can be in form of direct violations of human 

rights by MNOCs or their state parties and subcontractors, or indirect health and social 

impacts resulting from petroleum-related pollution and ecological degradation.113  

3.5.2.2 Air pollution caused by extractive operations 

     Aniefiok Ite states that, over the last 50 years, the process of associated petroleum gas 

(APG) flaring and venting, as an inevitable part of petroleum exploration and production 

operations, in the Niger Delta has led to numerous negative impacts on human health, the 

environment, agriculture, and the economy.114 In this oil-rich region, over 75% of APG is 

flared, which produces around 5 million tonnes of CO2 per day. There are over 123 flaring 

sites in the region, which makes it one the highest emitters of greenhouse gases in Africa. 

This region is also responsible for discharging around 45.8 billion kilowatts of heat into the 

atmosphere, due to the combustion of 1.8 billion cubic feet of gas every day, which renders 

it a principal contributor to global warming. The incomplete combustion of APG is also a 

major reason for producing volatile organic compounds (VOCs) and polycyclic aromatic 

hydrocarbons (PAHs). 

                                                
109 J. Baird, ‘Oil's Shame in Africa’ (2010) 156 (4) Newsweek; P. Gibson, ‘Niger River Delta: 50 Years of Oil Spills. (Cover story)’ (2006) 
29 (46) Oil Spill Intelligence Report 
110 Felix Tuodolo ‘Corporate Social Responsibility: Between Civil Society and the Oil Industry in the Developing World’ (2009) 8(3),  
ACME: An International E-Journal for Critical Geographies, p.537 
111 B.R. Melha, ‘The Role of International Companies in Oil & Gas Industry’ (2015) Centre for Strategic & Policy Studies, p. 4 
112 O.F. Oluduro, & O. Oluduro, ‘Oil Exploitation and Compliance with International Environmental Standards: The Case of Double 
Standards in the Niger Delta of Nigeria’ (2015) 37 JL Pol'y & Globalization  
113 W. Huisman and D. Sidoli, ‘Corporations, Human Rights and the Environmental Degradation–Corruption Nexus’ (2019) 22 Asia 
Pacific Journal of Environmental Law 66 
114 Ite (n 23) 83; R. Bhatia and A. Wernham, ‘Integrating human health into environmental impact assessment: an unrealized 
opportunity for environmental health and justice’ (2009) 14 (4) Ciência & Saúde Coletiva, 1159-1175; A. Oyekan, ‘The Nigerian 
Experience in Health, Safety, and Environmental Matters During Oil and Gas Exploration and Production Operations’ (1991) SPE 
Health, Safety and Environment in Oil and Gas Exploration and Production Conference 



61 
 

     A study conducted by Bombom and Agusomu shows that the growth and development 

of specific types of crops (namely cassava (Manihot esculenta), waterleaf (Talinum 

triangulare), and pepper (Piper spp.)) in Nigeria are, to a large degree, linked to the spatial 

variability of gas flaring, which can affect the vegetation and agricultural characteristics of 

the region.115 Further studies have disclosed that the observed existence of PAHs in high 

ratios in surface soils in this region is an indicator of gas flaring or/and oil leakage.116 

Another study, conducted by Ekpoh and Obia, suggests that gas flaring has been resulted 

in the corrosion of zinc roofs in the Niger Delta.117 In general, gas flaring and venting is 

considered by locals as a genuine threat to their health, environment, and general well-

being.118 

3.5.2.3 Soil, sediments, ground, and surface water contamination 

     Many studies have been conducted to assess the hydrocarbon-related contamination 

of soil, sediments, and groundwater in the Niger Delta.119 The major cause has been the 

spillage and leakage of aged and corroded pipelines and wellheads, oil blowouts from the 

flow stations, as well as sabotage of oil pipelines and facilities by some local groups or 

individuals. These have led to the discharge of oil and/or chemical waste in large quantities, 

causing vast soil and water pollution and ecosystem degradation.  

                                                
115 Dung  E.L. Bombom and T. Agusomu ‘The effects of gas flaring on crops in the Niger Delta, Nigeria’ (2008) 73 (4) Geojournal, 297-
305 
116  O.S.S. Sojinu, J. Z. Wang, O.O. Sonibare, and E.Y. Zeng, ‘Polycyclic aromatic hydrocarbons in sediments and soils from oil 
exploration areas of the Niger Delta, Nigeria’ (2010) 174 (1-3)  Journal of Hazardous Materials, 641-647 
117 I. Ekpoh and A. Obia, ‘The role of gas flaring in the rapid corrosion of zinc roofs in the Niger Delta Region of Nigeria’ (2010) 30 (4) 
The Environmentalist, 347-352 
118 M. Edino, G. Nsofor, and L. Bombom, 'Perceptions and attitudes towards gas flaring in the Niger Delta, Nigeria’ (2010) 30 (1) The 
Environmentalist, 67-75 
119 R. J. Snowden, and I. K. E. Ekweozor, ‘The impact of a minor oil spillage in the estuarine Niger delta’ (1987) 18 (11) Marine Pollution 
Bulletin, 595-599; M. O. Benka-Coker and J. A. Ekundayo, ‘Effects of an oil spill on soil physico-chemical properties of a spill site in 
the Niger Delta Area of Nigeria’ (1995) 36 (2) Environmental Monitoring and Assessment, 93-104; A. Amadi, S. D. Abbey, and A. Nma, 
‘Chronic effects of oil spill on soil properties and microflora of a rainforest ecosystem in Nigeria’ (1996) 86 (1-4) Water, Air, and Soil 
Pollution, 1-11; L. A. Daniel-Kalio, and B. Solomon Amabaraye, ‘The Impact of Accidental Oil Spill on Cultivated and Natural Vegetation 
in a Wetland Area of Niger Delta, Nigeria’ (2002) 31 (5) Ambio, 441-442;  L. Osuji and U. Opiah, ‘Hydrocarbon contamination of a 
terrestrial ecosystem: the case of Oshire-2 oil spill in Niger Delta, Nigeria’ (2007) 27 (3) The Environmentalist, 337-340; E. O. Ekundayo 
and O. Obuekwe, ‘Effects of an Oil Spill on Soil Physico-Chemical Properties of a Spill Site in a typic udipsamment of the Niger Delta 
Basin of Nigeria’ (2000) 60 (2) Environmental Monitoring and Assessment, 235-249; E.O. Ekundayo and C. O. Obuekwe, ‘Effects of an 
oil spill on soil physico-chemical properties of a spill site in a typic paleudult of midwestern Nigeria’ (1997) 45 (2) Environmental 
Monitoring and Assessment, 209-221; L. C. Osuji, and C. M. Onojake, ‘Field reconnaissance and estimation of petroleum hydrocarbon 
and heavy metal contents of soils affected by the Ebocha-8 oil spillage in Niger Delta, Nigeria’ (2006) 79 (2) Journal of Environmental 
Management, 133-139; , I. J. Okop, F. S. Okorie, and C. O. Obadimu, ‘Quantitative evaluation of the spatial distribution and 
penetration of liquid hydrocarbons in petroleum spilled soil’ (2012) 1 (6) Global Advanced Research Journal of Environmental Science 
and Toxicology,152-161; M. U. Osam, M. O. Wegwu, and A. A. Uwakwe, ‘The Omoku old pipeline oil spill: Total hydrocarbon content 
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     Prominent examples of oil spills and blowouts that caused acute soil and water 

contamination in the Niger Delta are the multiple crude oil spillages on the agricultural lands 

of Ikot Ada Udo in Akwa Ibom State, pipeline leakages from the Shell–BP Bomu II well 

blowout of 1970, the SAFRAP Obagi 21 well blowout of 1972, the Texaco Faniwa oil well 

blowout of 1980, and the Agip Oyakama pipeline leakage of 1980.120 The total number of 

oil spillage incidents in this region from 1976 to 2000 is estimated to be 5,733, causing the 

discharge of over 2,567,966 barrels of crude oil, where only 549,060 barrels were 

recovered and 1,820,411 barrels were left untreated in the environment.  

     According to a UNEP report, in 49 cases hydrocarbons were detected in soil at depths 

of at least 5 metres. 121  This report also revealed that at the majority of petroleum-

contaminated sites the level of soil contamination exceeded the Nigerian national standard 

set by the Environmental Guidelines and Standards for the Petroleum Industries in Nigeria 

(EGASPIN). 122  These oil spills have had multiple adverse impacts on land, water 

resources, human health, and agricultural productivity, where it is reported that the growth 

and germination of okra, a widely cultivated crop in this region, has been highly affected 

by the soil contamination resulting from oil spills, which in turn has impacted the 

socioeconomic well-being of farmers in this area.123  

3.5.2.3.1 Impact on water resources 

     The other significant environmental harm resulting from oil operations in this region is 

the contamination of groundwater. One of the threats that oil operations can pose to 

groundwater is the accumulation of petroleum-contaminated substances in waste pits and 

the effluent of contaminated liquids from pits to aquifers, especially during heavy rains.124 

According to the UNEP report, 41 sites in the Niger Delta have been contaminated to a 

level that reached the groundwater at a depth and degree exceeding Nigerian EGASPIN 

standards. The most serious case of groundwater contamination has been witnessed at 

Nisisioken Ogale (in Eleme LGA), where an 8 cm layer of refined oil was observed floating 

on the groundwater that was used by local communities.125  

     Hydrocarbon spills and crude oil leakage during the extraction phase pose another risk 

of contamination to Niger Delta’s marine environment, fishing areas, and drinking water 
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sources.126 In another investigation conducted by the UNEP it was discovered that the 

surface water in creeks contained hydrocarbons and floating layers of oil which varied from 

thick black oil to a thin sheen. The highest rate of dissolved hydrocarbon in creeks was 

observed at Ataba-Otokroma.127 

3.5.2.4 The vulnerability of fisheries and mangroves in the Niger Delta  

     According to the UNEP report, petroleum operations and oil spills in the Niger Delta 

have dramatically impacted mangroves. Mangroves in this area are crucial habitats for 

diverse fish species and important for nutrition and reproduction, by damaging these the 

lifecycle of fish has been put at high risk. This phenomenon has been obvious in Bodo 

West (in Bonny LGA), where mangrove habitats have been progressively disappearing. 

The gradual loss of mangrove habitats in Bodo West has led to the conversion of these 

areas to bare land, which has become a home for new invasive species that are more 

resistant to petroleum pollution, such as nipa palm.  

 

     Although the UNEP investigation showed that the accumulation of hydrocarbons in fish 

tissues does not pose a serious health risk, the contamination of surface water and creeks 

in this region has rendered them unsuitable for fishing. Oil pollution has destroyed large 

parts of fish habitats in this region and driven fish to search for clean waters in alternative, 

less-contaminated areas, which has entailed the displacements of fishermen.128 Impacted 

areas with farming activities also show signs of crop damage and growth problems.  

3.5.2.5 The impact of petroleum activities on public health 

     The UNEP suggests that the low average life expectancy of the population in the Niger 

Delta, particularly in Ogoniland, of less than 50 years can be attributed to intensive 

petroleum operations, which have exposed locals to chronic health issues. As indicated 

above, extractive activities in this region have adversely affected the quality of water, air 

and soil.  

 

     With regard to water contamination and its nexus to human health, a large portion of 

the society in this area is highly dependent on aquifers (boreholes and dugout wells) as 

the main source of drinking water. Oil operations in this area have been contaminating 

some of the wells that are used by locals as drinking water resources.  These wells are 

reported to be polluted with a carcinogen substance called benzene. Reports indicate that 
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the levels of contamination in such wells can be over 900 times above the World Health 

Organization (WHO) guideline, which poses a significant threat to the lives of the local 

population.129 

 

     In an investigation conducted by the UNEP in this region on the level of hydrocarbon 

contamination in water, 28 wells in 10 communities adjoining the contaminated areas were 

tested. The results showed that at seven wells the contamination of samples was at least 

1,000 times higher than the Nigerian drinking water standard.130 Despite the fact that 

indigenous people in this region are, to some extent, aware of the level of water pollution 

and its health risks, they still consume this water for all their household purposes where no 

better alternative is available.   

 

     In relation to the effects of air pollution on locals’ well-being, the UNEP report states 

that the benzene concentrations that were detected in some air samples, especially in 

Ogoniland, were higher than those detected in more economically developed regions and 

higher than the normal rates specified by WHO and the United States Environmental 

Protection Agency (USEPA).131 The existence of benzene concentrations in the air is likely 

to increase the risk of cancer development among local communities.  

 

     Multiple oil spill incidents in this region and the consequent contamination of soil also 

pose a real danger to locals’ well-being. Farmers have been suffering from direct exposure 

to contaminated soil during their daily activities,132 and the environmental deterioration in 

the Niger Delta as a result of oil operations has rendered indigenous people more likely to 

develop cancer, respiratory diseases, behavioural abnormalities, adverse physiological 

responses, blood disorders, negative reproductive outcomes, and a reduction in 

immunity.133  

3.5.2.6 Examining the case of Ogoniland 

     Ogoniland is located in the south-east of the Niger Delta on a land area of approximately 

1,000 km2. According to UNPO, this region in 2017 had a population of 850,000, mainly 

comprised of the Ogoni people.134 The area enjoys a diverse eco-vegetation construction 
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consisting of swamp forests, uneven terrain, shallow water bodies, and a variety of creeks. 

The four Ogoniland local government areas are Eleme, Gokana, Khana, and Tai, where 

most oil operations are concentrated. Oil operations commenced in the Ogoni region 

during the 1950s by Royal Dutch Shell. Then Shell Petroleum Development Company 

(Nigeria) Ltd (SPDC) was establishment, which is a joint venture between the Nigerian 

National Petroleum Company (NNPC), Shell International, Elf and Agip. SPDC started its 

operations in this region in 1958 by drilling 96 wells and constructing nine commercially 

producing fields.135 

 

     Ogoniland production reached 28,000 barrels per day in 1992. However, due to local 

unrest and violence against SPDC’s staff and facilities in 1993, the production was halted 

without complete cleaning up and decommissioning of the facilities. The conflict was mainly 

attributed to the environmental destruction caused by the vast oil operations in this area. 

This opposition was mainly led by the Movement for Survival of Ogoni People (MOSOP), 

which was established in 1990.136 Although production has been suspended in this region, 

its socio-environmental impacts and the claims for compensation and demands for clean-

up are still present. The local community in this region continues to suffer from petroleum 

contamination, which has been affecting their agricultural and residential activities. 137 

Some of this contamination is still occurring due to constant leakage from aged oil 

production equipment and pipelines.138 

 

     The challenges that may be faced in updating the assessment of the socio-

environmental impacts of oil operations in this delta are, among others, the difficulty of 

gaining accurate measurements and figures and reaching all affected areas, due to intra-

country civil unrest and the poor documentation of old oil spills. An example of this is the 

massive oil leakage that occurred in 1971 near Ebubu–Ochani area in the Gokana Local 

Government Area from an oil pipeline, where the amount of oil spilled has not yet been 

accurately quantified, for the above-mentioned reasons.139  

 

    The UNEP conducted a broad assessment of the size of the damage to Ogoniland 

caused by oil operations. The report recognised that SPDC’s performance in controlling 
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and preserving oilfield facilities in this region was inadequate, and that GOP and SPDC 

standards were not applied, which rendered local communities vulnerable to the danger of 

unsafe oilfield installations.140 The nature and degree of the socio-environmental impacts 

of oil operations in this area are diverse and cannot be comprehensively highlighted in this 

research.  Therefore, specific examples will be chosen to highlight the level of oil-related 

damages to this region.  

 

    The oil spills, air and water quality investigations carried out by the UNEP specialists 

mainly targeted the detection of harmful hydrocarbons such as BTEX (benzene, toluene, 

ethylbenzene and xylenes), PAHs (polycyclic aromatic hydrocarbons), and VOCs (volatile 

organic compounds) in the environment.141 These substances are mainly present in crude 

oil and known for their acute physical, psychological, genotoxic, and endocrine effects, for 

instance, causing cancer, changing genetic structures, and affecting embryos and 

foetuses.142  

 

    The UNEP involved local communities in its investigation by conducting interviews and 

questionnaires. It also employed the latest laboratory technology in analysing pollutants in 

this region. The findings showed that total petroleum hydrocarbons (TPH) in drinking water 

were higher than the Nigerian standard for drinking water of 3 μg/l. It was also detected 

that the level of benzene in some bore and dugout wells exceeded the WHO’s 

recommended levels, increasing the risk of contamination for local populations. 143 

Concentrations of VOCs and the genotoxic carcinogen benzene were also detected in 

some air and drinking water samples, especially near oil spills. This UN report concluded 

that local communities in this region have been exposed to high-level hydrocarbon-related 

hazardous substances, which is likely to have devastating health consequences.  

3.5.2.7 Impact of oil operations on Nigerian society  

      Apart from the increased health and environmental concerns, extractive activities in 

this region have had multiple impacts on the lifestyle and the bonds of the community.144 

Oil companies operating within this region have, to some extent, endeavoured to alleviate 

these social impacts by adopting more sophisticated community development and 

engagement strategies. For instance, Shell alone has employed around 12,000 persons, 
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financially and educationally supported local schools and teachers, and trained indigenous 

people on basic skills such as joinery, mechanics, and tailoring.145 Shell has also been 

attempting to build or develop other sectors in the Niger Delta, such as transportation, by, 

for instance, constructing roads; agriculture, through supporting and training farmers; 

electricity, by constructing power plants; and water infrastructure. 

 

     However, the methods used to implement community enhancement policies by these 

companies have been questioned. First, because providing new services and infrastructure 

to a community that is, to a large extent, deprived of a clean and healthy environment due 

to the activities of the compensators, does not seem reasonable, especially when the 

environmental impact of the operations is constant and no genuine actions are taken to 

reduce it.146 Second, the compensation process itself has proven to be inefficient in some 

cases, where it has been contributing to the exacerbation of conflicts among some 

communities. One example that can be highlighted in this context is Shell’s aids and cash 

payments to the Nembe community, where the unfair and inadequate distribution of monies 

generated a sense of injustice among some indigenous groups, which eventually ignited 

tens of inter-communal conflicts in this area.147  

 

    Petroleum pollution itself has been another factor triggering tension, especially between 

affected locals and operating companies. Clear evidence of this causal relationship can be 

seen in the case of Ogoniland, where the severe environmental degradation resulting from 

extensive petroleum operations in this area during the period from 1950 to 1990 was 

behind a number of anti-Shell protests and clashes. As mentioned above, oil contamination 

in this area pushed some local groups to establish the Movement for the Survival of the 

Ogoni People, which to this day refuses the resumption of oil operations in this land and 

demands further cleaning up and compensation.148 Other social issues which can be 

attributed to the petroleum industry-related class disparity and economic competition in this 

region include the illegal acquisition of oil, kidnapping, local oil-related violence, attacks on 

oil facilities, emergence of gangs and armed groups, ethnic unrest and conflicts, 

militarisation of the Delta, and illegal artisanal refining.149 
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     This failure to mitigate the impacts of oil operations on the surrounding societies and to 

reduce communal tension does not necessarily imply that community development and 

engagement as part of corporations’ social responsibilities are ineffective procedures. It is 

suggested that in order for CSR to genuinely contribute to increasing the sense of social 

and environmental justice and overcome local communities’ dissatisfaction, it should be 

introduced in a way that ensures not only an appropriate method of distributing money to 

affected communities, but also presents proactive social-environmental strategies to 

prevent and mitigate the adverse impacts of oil operations in the first place.150  

3.6  CONCLUSION 

     The global growth of the hydrocarbon extraction industry has been adversely affecting 

the environment and climate by reducing the quality of air, water, and soil, and increasing 

greenhouse gas emissions. This ecological deterioration has contributed to the 

aggravation of health and social risks. The specific causes of the environmental disruption 

by upstream onshore petroleum operations are diverse, ranging from accidental, such as 

oil spills, leakage and blowouts, to operational, due to, for instance, inappropriate waste 

dumping measures, gas flaring, and seawater injection. These accidental and operational 

causes of environmental damage can result in dramatic alterations to local biodiversity, 

fisheries, marshlands, forests, and mangroves. Petroleum-related environmental 

degradation and contamination has also been deteriorating the health and safety of local 

communities. This chapter has reviewed and given examples of some hydrocarbon-related 

health issues, such as water contamination, respiratory diseases, and cancer, and their 

alarming scale and intensity within oil-producing regions, such as southern Iraq.  

     Socially speaking, the economic sensitivity, funding, and employment-related elements 

of this industry have been sparking domestic conflicts in some developing oil-producing 

regions, such as the Niger Delta. This has been mainly due to class disparity and the 

grievances of locals as a result of the industry expansion, and insufficient and unequal 

distribution of wealth. In Iraq, the strict tribal and religious nature of indigenous people has 

been hindering the integration of MNOCs’ workers into society, which on some occasions 

has caused cultural collisions.  Moreover, in addition to the health effects of oil operations, 

the shortages of basic services and infrastructure in oil-producing regions of Iraq, 

especially Basrah, have led local communities to protest against oil companies due to their 

                                                
150 U. Idemudia, ‘Rethinking the Role of Corporate Social Responsibility in the Nigerian Oil Conflict: The Limits of CSR’ (2009) 22 
Journal of International Development 833  
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negligence and poor contribution to the enhancement of the populations’ livelihood. This 

has also led to tension between native groups and MNOCs.   

     This chapter also included the results of a questionnaire targeting various segments of 

the Iraqi society that aimed to investigate their observations on the major effects of 

petroleum operations on their environment and well-being. The majority of participants 

asserted that these activities have been adversely affecting their health and adjoining 

ecosystems. They also reported personal observations or experiences of pollution-related 

chronic diseases. A large number of respondents complained about the detrimental social 

consequences of fields’ development, expansion, and foreign workforce employment, 

which in some cases has led to the displacement of indigenous populations, security 

issues, and cultural conflicts.  

     Through this brief demonstration of the main social and environmental impacts of oil 

operations, it can be concluded that there is a direct and inevitable correlation between the 

growth of the industry, environmental degradation and social damage. Meanwhile, 

companies’ measures to address these challenges and mitigate their negative impacts 

have proven to be inefficient. Furthermore, the actions taken by MNOCs in Iraq and Nigeria 

have mainly been aimed at compensating for the damage and improving the living 

standards of local communities rather than taking serious proactive measures to prevent 

environmental degradation. Therefore, the protection procedures adopted by the 

petroleum industry must rise to a level that considers socio-environmental requirements as 

obligatory good practices through incorporating modern corporate social and human rights 

theories into the industry’s contractual and regulatory terminology, including GOP. 
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CHAPTER FOUR: THE CONTEMPORARY COMPREHENSION OF THE TERM ‘GOOD OILFIELD 

PRACTICE’ AND ITS MAIN LEGAL, JUDICIAL, AND CONTRACTUAL IMPLICATIONS 

4.1 INTRODUCTION 

     As was demonstrated in the previous chapter, extractive activities can result in severe social 

and environmental damage. A number of methods have been proposed to control and mitigate 

these adverse impacts. A common approach is enforcing companies to adhere to local 

regulations. However, in cases where these regulations are immature, contracting parties – 

including states – usually come to an understanding that operators should, alternatively, resort 

to the principle of ‘good oilfield practice’ (GOP) as their main source of socio-environmental 

responsibilities.1 

     However, the principal difficulty that is likely to emerge when contractors and operators are 

referred to GOP as their basis for accountability, is that GOP is a broad concept lacking a 

precise interpretation and internationally recognised definition. This vagueness and 

inadequacy will be demonstrated throughout this chapter, before moving on to seek more 

efficient interpretive methods within the social and environmental arena within which oil 

operations are occurring.  

     Thus, this chapter will commence with presenting the reasons behind putting forward GOP 

as a significant foundation for oil companies’ socio-environmental responsibilities. It will also 

highlight some legal and contractual examples where commitment to GOP is a prerequisite. 

The next section will be dedicated to demonstrating the current understanding and 

characterisation of the term GOP within a wide range of legal, judiciary, contractual and 

secondary sources. The author will also examine the current understanding of the term GOP 

within the industry by presenting the results of a questionnaire that targeted professionals in 

this sector and inquired about their views on the meaning of GOP and its correlations with 

corporations’ social, environmental, and human rights responsibilities. 

     Mindful of these classifications, in the sixth section of this chapter, the author will highlight 

the main components and requirements of the contemporary concept of GOP. In the last 

section, a conclusion will be reached regarding the efficiency of the existing description and an 

argument presented for the need for a deeper analysis and development of the term GOP in 

order to meet the evolving socio-environmental expectations of the industry. 

                                                
1 Examples of petroleum contracts and regulations that require the application of GOP in the absence of effective national laws are 
provided below in Table 1 (Section 4.4.1.1) 
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4.2 THE NECESSITY OF REGULATING THE SOCIO-ENVIRONMENTAL RESPONSIBILITIES OF 

MNOCS, AND PROPOSED ALTERNATIVES  

     Many DOPCs lack an effective legal and administrative structure and competent human 

resources to manage the environmental impacts of petroleum operations. In these countries, 

the purpose behind most social and environmental precautionary measures is mainly to obtain 

project commencement approval rather than follow up and monitor environmental and social 

procedures throughout the development cycle.2 Moreover, the disclosure of environmental 

data to the public and their involvement in decision-making process are also in very primitive 

stages. This can be attributed to the immature and inadequate data publication and public 

participation mechanisms in these countries.3  

 

     This inadequacy of emerging economies in regulating socio-environmental responsibilities 

has also led to inefficient enforcement measures, where their current regulatory frameworks 

lack the human resources and a sufficiently organised administrative structure to ensure 

obedience and implementation.4 Moreover, corruption, and political and security instability in 

developing host countries, such as Iraq, pose further obstacles to the codification of the 

industry’s socio-environmental responsibilities, where law-making processes in these countries 

are usually instigated as a reaction to major industrial accidents or pollution disasters rather 

than spontaneous proactive action.5 

 

     Although these countries are expected to fulfil their international obligations by 

implementing a solid strategy and advanced national legal system to ensure the sustainability 

of their petroleum activities, regulating socio-environmental aspects per se can pose a risk to 

their economies.6   Adding more environmental commitments and the application of more 

stringent policies are likely to lead to increased production costs, which will eventually 

discourage foreign investments and lead to the decline of productivity in these countries.7 

Therefore, it is essential that in any attempts to regulate the oil industry’s socio-environmental 

                                                
2 E.M. Alba, ‘Environmental Governance in Oil-producing Developing Countries: the Case of Peru’ (2010) SPE Latin American and 
Caribbean Petroleum Engineering Conference, p.3; see also H.E. Rene G. Ortiz, Former Minister Of Energy And Mines, Ecuador, ‘oil 
industry best practices’ available at <https://www.ief.org/news/oil-industry-best-practices> accessed at 4/6/2018, pp. 1,10 
3 Ibid 2 
4 U. Ironkwe and O. Promise, ‘Environmental Reporting in the Oil and Gas Industry in Nigeria’ (2016) 3 International Journal of 
Research in Business Studies and Management, pp. 1, 21; Ibid 10 
5 A. Dias, ‘The Oil and Gas Industry in the Tangled Web of Environmental Regulation: Spider or Fly?’ in Z. Gao (ed), Environmental 
Regulation of Oil and Gas (KLUWER LAW INTERNATIONAL 1998), p. 87 
6 Alba (n 2) 3 
7 Dias (n 5) 90 

https://www.ief.org/news/oil-industry-best-practices


72 
 

requirements, the balance between economic growth and socio-environmental protection be 

taken into consideration.  

     Taking into account this need for balance, and to ensure a more appropriate protection of 

their population and ecosystem from oil operations without impairing their economies, DOPCs 

with inefficient regulatory systems have several options for ways forward; these will be 

discussed in the following sections. 

4.2.1 Voluntary initiatives 

     The inefficiency and inadequacy of the legal systems of some developing countries in 

protecting their indigenous people and biodiversity, as Alexandra Wawryk explains, ‘led to calls 

by academics, practising lawyers and human rights and environmental activists for 

transnational oil companies voluntarily to improve their performance’ in these countries. 8 

Voluntary initiatives represent a significant factor underpinning industry good practice and 

social responsibility principles. Voluntary initiatives, in this context, refers to those procedures 

that are exclusively initiated and complemented within companies’ internal scope. They should 

not overlap with CSR and industry best practices, which could also be adopted voluntarily, but 

differ in terms of their requirements and mandatory nature where, unlike purely voluntary 

initiatives, CSR can be deemed as being rooted in international guidelines and subject to 

external influences. More details about the mandatory nature and states’ methods of enforcing 

social and environmental responsibilities will be provided in chapter five (5.9). 

 

      As a reaction to fragile national regulatory systems, some host countries rely on companies’ 

own measures to protect the society and the environment. Pertinent regulatory outlines can be 

provided for by parties in their operational agreements. Nonetheless, these types of 

responsibilities could be questioned in terms of being soft, uncertain, and subject to the 

discretion of corporations, whose principal objective is to maximise their profits. 

 

      These initiatives can take different forms, such as climate initiatives, greenhouse gas 

emissions reduction initiatives, investment in renewable energy, the adoption of low-carbon 

transportation, carbon pricing, and carbon capture and storage strategies. Some of the world’s 

biggest oil and gas companies, such as BP, Shell, ExxonMobil, and Petro China have already 

implemented such initiatives.9 These companies have been investing in reducing greenhouse 

                                                
8 A.S. Wawryk, ‘Adoption of International Environmental Standards by Transnational Oil Companies: Reducing the Impact of Oil 
Operations in Emerging Economies’ (2002) 20 Energy & Natural Resources, p. 403 
9  See ‘Challenging Carbon: Six Ways BP Is Taking Action on Climate Change: News and Insights: Home’ (BP global) 
<https://www.bp.com/en/global/corporate/news-and-insights/bp-magazine/sustainability-report-carbon-6-ways-bp-taking-
action.html> accessed May 26, 2020; ‘Climate Change and Energy Transitions’ (Climate Change Solutions | Energy Transition Initiative 
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gas emissions and renewable energy, and figures show that there has been an improvement 

in their performance.10 Although these initiatives seem to be effective in filling host states’ 

regulatory gaps, a solid benchmark for assessing the degree of their efficiency and companies' 

compliance with their selected measures is still missing. 

4.2.2 Contractual obligations 

     Another method used by host states is underscoring socio-environmental obligations 

through petroleum contracts. These contracts take different forms. The first petroleum 

agreement model used was the concession contract, signed between transnational oil 

companies and host states.11 Following WWII, new types of contracts were introduced which 

contained terms much more favourable to host countries, such as production sharing (PSC) 

and risk-service contracts. The nationalisation of oil industries in the 1970s also contributed to 

the reformation of petroleum agreements in favour of host states.  

     Concession contracts are licences under which oil companies are given the right to own the 

lands, and to explore, produce, and market oil and gas for their benefit in return for paying 

royalties and taxes to the host state. While in PSC, hydrocarbons remain the property of the 

host state and oil companies are permitted to reclaim production costs and/or possess a share 

of the produced oil. In service contracts, oil companies explore and produce oil and gas on 

behalf of the government and are only paid a fee for their services, with possible priority to buy 

a portion of produced hydrocarbons.12 All these contracts may be subject to joint venture 

agreements between MNOCs, host governments, and/or state-owned enterprises.13 

 

     Currently, the most-used type of petroleum contracts are PSCs and service contracts. Every 

country has its own contract model, which they develop and reach in coordination with 

operating companies. Environmental and social responsibilities are common clauses in 

petroleum production-sharing and technical service contracts.14 However, the main objective 

                                                
| Shell Global) < https://www.shell.com/sustainability/environment/climate-change.html > accessed May 26, 2020; ‘Climate Change’ 
(ExxonMobil January 9, 2020) < https://corporate.exxonmobil.com/Energy-and-environment/Environmental-protection/Climate-
change > accessed May 26, 2020; (Climate Change) <https://www.cnpc.com.cn/en/climate/common_index.shtml> accessed May 
26, 2020 
10 H. Lu, L. Guo and Y. Zhang, ‘Oil and Gas Companies Low-Carbon Emission Transition to Integrated Energy Companies’ (2019) 686 
Science of The Total Environment 1202 
11 A.S. Wawryk, ‘Petroleum regulation in an international context: The universality of petroleum regulation and the concept of lex 
petrolea’ in T. Hunter, Regulation of the Upstream Petroleum Sector: a Comparative Study of Licensing and Concession Systems 
(Edward Elgar Publishing 2015), p.9. 
12 K. Tienhaara, ‘Foreign Investment Contracts in the Oil & Gas Sector: A Survey of Environmentally Relevant Clauses’ (2011) 11 
Sustainable Development Law & Policy, p.16 
13 Ibid 
14 E.g. Iraq’s Rumaila Field Technical Service Contract, signed between Iraq’s South Oil Company, BP Iraq NV, PetroChina Company 
Limited, and Iraq’s Oil Marketing Company in 2009, art. 41, available at:  http://platformlondon.org/documents/BP-CNPC-Contrac-
Oct-8-2009.pdf ; India’s Model Production Sharing Contract, Fifth offer of Blocks, Ministry of Petroleum and Natural Gas, Government 
of India in 2005, art. 14, available at: http://petroleum.nic.in/sites/default/files/MPSC%20NELP-V.pdf; Kurdistan Regional 

https://www.shell.com/sustainability/environment/climate-change.html
https://corporate.exxonmobil.com/Energy-and-environment/Environmental-protection/Climate-change
https://corporate.exxonmobil.com/Energy-and-environment/Environmental-protection/Climate-change
http://platformlondon.org/documents/BP-CNPC-Contrac-Oct-8-2009.pdf
http://platformlondon.org/documents/BP-CNPC-Contrac-Oct-8-2009.pdf
http://petroleum.nic.in/sites/default/files/MPSC%20NELP-V.pdf
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of these contracts is to manage the production quantities, technical necessities, and financial 

aspects. Therefore, the protection of local communities and the environment have not always 

been a priority and have not received sufficient attention.15 It is believed that the reason behind 

this lack of attention in most petroleum contracts is that economic priorities have always 

outweighed environmental considerations, especially in developing countries where there is an 

urgent need for economic growth and development.16 Furthermore, stakeholders, whether 

governmental bodies or investing private companies, consider some environmental and social 

protection measures as being contrary to their own interests.17 For producing countries, they 

might be regarded as discouraging requirements, and for MNOCs they incur additional costs.18 

This has led stakeholders to often opt for less stringent socio-environmental clauses, or to 

overlook them entirely.19 

 

     Nonetheless, modern petroleum contracts can have a significant role in directing the oil 

industry towards sustainable and environmentally friendly management and operation of fields 

and activities. Although the scope for specifying all socio-environmental commitments can be 

narrow and limited in these contracts, they can refer to other sources of obligations. Kyla 

Tienhaara conducted a thorough study of the role of modern upstream oil and gas contracts in 

obligating MNOCs to adopt good practices and international standards, and whether there has 

been much progress in this regard since the study conducted by Zhiguo Gao in 1994. 

Tienhaara suggests that modern contracts have largely succeeded in addressing most 

environmental issues and refer to a variety of sources, such as domestic legislation, 

international agreements, and industry standards.20 This progress in addressing social and 

                                                
Government Taq Taq Production Sharing Contract, signed between KRG, GENEL Energy and Addax Petroleum in 2008, art. 37; Brazil’s 
Production Sharing Agreement for Exploration and Production of Oil and Gas, Federative Republic of Brazil Ministry of Mines and 
Energy, 5th Production Sharing Bidding Round, Brazil 2018, Section 26, available at: 
https://www.lawinsider.com/contracts/2Gd2ddtWiwe  
15 Zhiguo Gao, International Petroleum Contracts: Current Trends and New Directions (1994) Graham & Trotman/Martinus Nijhoff: 
London, p. 213; Tienhaara (n 12) 15 
16 Ibid Gao 214-215; A.F.M. Maniruzzaman, ‘Environment and sustainable energy development in the Asia-Pacific region’ (2003) 37 
International Energy Law and Taxation Review 
17 S. Du and E. T. Vieira, ‘Striving for Legitimacy Through Corporate Social Responsibility: Insights from Oil Companies’ (2012) 110 
Journal of Business Ethics 413; Gavin Hilson, ‘Corporate Social Responsibility in the Extractive Industries: Experiences from Developing 
Countries’ (2012) 37 Resources Policy; N. Koolwal and S. Khandelwal, ‘Corporate Social Responsibility (CSR) implementation in Oil & 
Gas Industry: Challenges and Solutions’ (2019) SSRN Electronic Journal; D.B. Spence, ‘Corporate social responsibility in the oil and 
gas industry: The importance of reputational risk’ (2011) Chi.-Kent L. Rev; R.B. Reich, ‘The Case Against Corporate Social 
Responsibility’ (2008) SSRN Electronic Journal; S. B. Banerjee, ‘Corporate social responsibility: The good, the bad and the ugly’ (2008) 
34(1) Critical Sociology 
18 Gao (n 15); H-J Jung and D-O Kim, ‘Good Neighbors but Bad Employers: Two Faces of Corporate Social Responsibility Programs’ 
(2016) 138 Journal of Business Ethics 295; J.L. Campbell, ‘Why would corporations behave in socially responsible way? An institutional 
theory of corporate social responsibility’ (2007) 32(3) Academy of Management Review; D. Jamali, Y. Sidani & K. El-Asmar, ‘A three 
country comparative analysis of managerial CSR perspectives: Insights from Lebanon, Syria and Jordan’ (2009) 85(2) Journal of 
Business Ethics 
19 Gao (n 15) 220 
20 K. Tienhaara, ‘Environmental aspects of host government contracts in the upstream oil & gas sector’ (2010) 8(3) Oil, Gas and Energy 
Law Intelligence, table 1, p. 22 

https://www.lawinsider.com/contracts/2Gd2ddtWiwe
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environmental issues and sustainable development is apparent in modern bilateral investment 

treaties (BIT) and international investment agreements.21 Tienhaara concluded that, despite 

this development, these agreements are still incapable of fully encompassing and promoting 

socio-environmental responsibilities and substituting national laws.22  

4.2.3 International standards 

     Another source of companies’ socio-environmental obligations is international law. 

Environmental legislation has initially developed at the national level. However, in the last 

century, it has gradually attracted the attention of the international community due to the global 

increase in environmental awareness and warnings.23 

     The transboundary polluting nature of the oil and gas industry and the multi-country 

environmental impact of its operations, has prompted states to move towards the 

establishment of international environmental rules. 24  However, in this researcher’s view, 

applying international law to private oil companies is not without complications. These norms 

are often promulgated and signed by states without giving the industry a genuine role in this 

process, a fact that weakens the international community’s position in obliging the private 

sector to comply with these norms. These global standards also render oil and gas companies 

subject to various jurisdictions and consequently jeopardise their legal status, especially when 

there is contradiction between international standards and the domestic laws of the country in 

which they operate.  

     Furthermore, energy matters and onshore exploitation and production activities have long 

been regarded as sovereign and internal affairs. Therefore, there is almost no multilateral treaty 

governing these operations.25 Nonetheless, and as will be explained in the coming sections, 

international standards can play a substantial role in developing industry best practices and 

supplementing them with enforceable human rights aspects.  

4.2.4 Good oilfield practice (GOP) 

     The other tool that is suggested to be used by less developed legal systems to temporarily 

determine and enforce MNOCs’ obligations is the criterion of internationally accepted good, 

safe, and environmentally friendly practices in the industry. Commitment to the application of 

                                                
21 T. Kendra and others, ‘The Morocco-Nigeria BIT: a New Breed of Investment Treaty?’ (Arbitration Blog November 16, 2017) 
<http://arbitrationblog.practicallaw.com/the-morocco-nigeria-bit-a-new-breed-of-investment-treaty/> accessed May 26, 2020; L. 
Johnson, L. Sachs and N. Lobel, ‘Aligning International Investment Agreements with the Sustainable Development Goals’ (2019) SSRN 
Electronic Journal 
22 Tienhaara (n 20) 
23 Dias (n 5) 63 
24 Ibid 
25 Wawryk (n 11) 4 
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these oilfield practices has been stipulated in various obligatory and semi-obligatory sources, 

most prominently national laws, petroleum contracts, and institutional guidelines, as will be 

demonstrated in the following sections and in Table 1. 

 

     The concept of GOP has been suggested as a more resilient code of conduct capable of 

complementing and combining the aforementioned internal, contractual, and international 

regulatory frameworks. These standard procedures have been used as a principal yardstick in 

assessing companies’ performance and structuring their social and environmental 

responsibilities.  

 

     The necessity of oil companies adopting GOP to minimise the adverse impact of their 

operations on society and the environment, especially within developing countries, has been 

emphasised and recognised by multiple authoritative governmental and non-governmental 

organisations, both from within and outside the sector, in different forms and arrangements.26  

4.3 WHO REQUIRES THE APPLICATION OF GOP? 

     Many DOPCs, including Iraq, have been attempting to present their own environmental 

legal and contractual requirements.27 However, as mentioned above, since most of these 

countries lack an advanced and mature environmental system, they make reference to GOP 

as the main source of corporate environmental obligations. This condition, as will be 

demonstrated below, can be found in both the oil contracts and national acts of DOPCs. The 

Cambodian Regulation, for instance, suggested these standards to be the benchmark for 

assessing companies’ performance in the absence of related local regulations. 28 

 

     Iraq’s Federal Oil and Gas Draft Law demands that the contractor and the operator in their 

exploration, development, and production operations ‘avoid wasting, prevent leaks from 

pipelines, and provide optimal maintenance of the energy in the Oil Reservoir using the Best 

Oil and Gas Industry Practices and Best Practices in Pipelines Management’.29 Under the Oil 

and Gas Law of the Kurdistan Region (No. 28, 2007: art. 7) the Minister of Natural Resources 

                                                
26 Melha R. Biel, ‘The Role of International Companies in Oil & Gas Industry’ (2015) Centre for Strategic & Policy Studies; Wawryk (n 8) 
403; Ironkwe (n 4); See Table 1 (Section 4.4.1.1) 
27  A.F.M. Maniruzzaman and K. Al-Saleem, ‘The Energy and Environment Dilemma: Sustainably Developing Iraqi Oil and Gas in 
International Law and Policy – Prospects and Challenges’ (2017) 15(3) Oil, Gas & Energy Law Intelligence 
28 Cambodia Regulations on General Conditions of Supply of Electricity in the Kingdom of Cambodia 2003, Chapter 8: 8.1. 62, available 
at: http://www.cambodiainvestment.gov.kh/regulations-on-general-conditions-of-supply-of-electricity_030117.html  
29 The Federal Oil and Gas Draft Law (The Iraqi Government Version) Compiled by the Federal Ministry of Oil, Presented to the Council 
of Ministers on 25th August 2011 Chapter VI, art. 33, available at:  https://www.iraq-businessnews.com/wp-
content/uploads/2011/10/CoR-Draft-Oil-and-Gas-Law-English-Version-by-IEI.pdf 
 

http://www.cambodiainvestment.gov.kh/regulations-on-general-conditions-of-supply-of-electricity_030117.html
https://www.iraq-businessnews.com/wp-content/uploads/2011/10/CoR-Draft-Oil-and-Gas-Law-English-Version-by-IEI.pdf
https://www.iraq-businessnews.com/wp-content/uploads/2011/10/CoR-Draft-Oil-and-Gas-Law-English-Version-by-IEI.pdf
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of the Region is required to exercise their powers in a manner that ensures the protection of 

the environment is consistent with good oil industry practices. In addition, this law, in Article 

37, requires Production Sharing Contracts (PSC) to include ‘provisions for securing the health, 

safety and welfare, environmental protection […] consistent with international standards’, and 

comprise ‘good oil field practice and procedures employed in the petroleum industry worldwide 

by prudent and diligent operators under similar circumstances’.30 In Table 1, more examples 

are given of legislations that require governments and the industry to consider GOP in their 

agreements and operations.  

 

     With respect to petroleum contracts, the Iraqi Technical Service Model Contract in Article 

41.1 requires the contractor and operator to apply GOP (or Best International Petroleum 

Industry Practices (BIPIP)) in conducting and monitoring petroleum operations and in the 

protection of the environment and local communities.31 Article 41.11 also recommends that all 

necessary actions (including site restoration) in the event of any oil spills, blowouts, fires, 

accidents, or emergencies arising from petroleum operations and affecting the environment, to 

be taken in accordance with BIPIP. Furthermore, this TSC, in Articles 9.15 and 11.6, calls for 

the implementation of BIPIP in all operations, plans and production schedules.32  

 

     Under the Kurdistan Regional Government’s (KRG) PSC, GOP is expressed as the ‘prudent 

international petroleum industry practice’. According to this contract, the contractor and 

operator, in performing petroleum operations, abandonment, removal, and closure of wells 

must pledge to protect the environment, prevent any pollution, and preserve the fauna, flora, 

ecosystems, water sources, agricultural areas, and fisheries in accordance with ‘prudent 

international petroleum industry practice in similar physical and ecological environments and 

any then applicable Kurdistan Region Law’.33 More examples of petroleum contracts that 

require considering GOP in oil and gas operations and the protection of the local communities 

and ecosystems are provided below in Table 1. 

                                                
30 Oil and Gas Law of the Kurdistan Region No 28 (2007) art. 37, available at: http://gjpi.org/wp-content/uploads/2009/04/oil-and-gas-
070708090735.pdf  
31 Rumaila TSC (n 14) ‘41.1 In performance of this Contract, Operator shall conduct Petroleum Operations with due regard to the 
protection of the environment and conservation of natural resources and shall in particular: (a) adopt Best International Petroleum 
Industry Practices in conducting and monitoring its Petroleum Operations …’ 
32 Ibid 
33 Kurdistan PSC (n 14) art. 37 (14) 

http://gjpi.org/wp-content/uploads/2009/04/oil-and-gas-070708090735.pdf
http://gjpi.org/wp-content/uploads/2009/04/oil-and-gas-070708090735.pdf
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4.4 DENOTATIONS OF THE TERM 'GOOD OILFIELD PRACTICE' WITHIN DIFFERENT CONTEXTS 

     This part will demonstrate those opinions that have been stipulated in a variety of sources 

aiming at defining GOP and delineating its key characteristics. It will commence with analysing 

those contractual, legal, and judiciary provisions that have been attempting to regulate the 

industry by referring to those models that could be pursued by companies to facilitate their 

compliance with their domestic and international obligation to apply GOP. The other references 

used in the interpretation of GOP are the practical understanding and application of the industry 

itself and the observations of a range of concerned researchers and academics.  

4.4.1 The primary definitions of GOP 

     Petroleum contracts are the key sources that determine the operational, financial, and 

environmental responsibilities of the involved parties. Compared to regulations, contracts are 

normally more expansive in putting forward up-to-date and detailed socio-environmental 

roadmaps for the industry actors.  Nevertheless, as a precautionary and complementary 

measure, they require compliance with GOP. The definition of GOP in these agreements is 

typically general and flexible, which causes confusion for the internal and external concerned 

bodies in identifying the responsibilities of the operators. Iraq’s TSC is an example of a 

petroleum agreement that has attempted to explain the term GOP, as follows: 

     All those uses and practices that are, at the time in question, generally accepted in the international 

petroleum industry as being good, safe, economical, environmentally sound and efficient in exploring for, 

developing, producing, processing and transporting Petroleum. They should reflect standards of service 

and technology that are either state-of-the-art or otherwise economically appropriate to the operations in 

question in respect of new facilities and should be applied using standards in all matters that are no less 

rigorous than those in use by the Companies in other global operations.34  

     From this definition, it can be understood that this agreement sets three criteria for GOP: 

the acts that reflect the latest technologies in the industry; the measures that, in addition to 

being safe, good, and efficient, ensure economic gains; and, procedures that are not less 

efficient than those used by the same company elsewhere.  

     Other selected examples of petroleum agreements that provide a broad definition of the 

term GOP are the Timor-Leste Model PSC, the Cambodian Petroleum Agreement, and the 

Brazilian Draft of Concession Contract.35 Timor-Leste PSC and the Cambodian Agreement are 

                                                
34 Rumaila TSC (n 14) art. 1.9 
35 Timor-Leste’s PSC, Model Production Sharing Contract under the Petroleum Act, available at < 
https://www.laohamutuk.org/Oil/PetRegime/PSC%20model%20270805.pdf >; Cambodian Model Petroleum Agreement (2004), available 
at < https://cdn.globalwitness.org/archive/files/pdfs/psc_draft.pdf  > ; Brazil’s Draft of Concession Contract for Exploration and 
Production of Oil and Natural Gas, by the National Agency Of Petroleum, Natural Gas and Biofuels – ANP, Federal Republic of Brazil, 

https://www.laohamutuk.org/Oil/PetRegime/PSC%20model%20270805.pdf
https://cdn.globalwitness.org/archive/files/pdfs/psc_draft.pdf
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comparable in terms of invoking the principle of due diligence and linking good practices to the 

actions of prudent operators in similar circumstances.36 However, the Cambodian Agreement 

endeavoured to assign the sources of these practices by referring to ‘best industry standards’ 

and ‘world best environmental practices’, which may not be successful for the below-mentioned 

reasons. The Brazilian Concession Contract went further, to provide some technical 

instructions within the definition of GOP (or the Best Practices of the Oil Industry) by requiring 

the employment of best available technologies for a safe and sustainable operation of facilities, 

protection of the environment and local communities, reduction of the risk of oil spills and other 

harmful activities, and the minimisation of the consumption of unsustainable natural 

resources.37  

 

     These definitions raise several issues. First, they use general terms such as ‘prudent and 

diligent operators’ and ‘reasonably be expected’, which are incapable of being set as a 

benchmark for determining the boundaries and delineating the peculiarities of GOP. They also 

do not specify who the prudent and diligent operators are, and on what basis the skills that are 

reasonably expected from persons carrying out petroleum operations can be identified.38 The 

Cambodian Agreement and the Brazilian contract also employ loose terminology that is unlikely 

to identify the sources of GOP by stating that these procedures and technologies are ‘available 

in the oil and gas industry worldwide’39 or can be derived from ‘world best environmental 

practices’,40 without specifying the countries, petroleum agreements, and/or organisational 

guidelines that can be used as a reference for determining good practices. 

 

     Legally speaking, some DOPCs’ national laws and regulations attempt to define the term 

GOP.41 However, they approach this term differently and use different phrases to describe it, 

                                                
Ministry of Mines and Energy, 2015, available at: < 
http://rodadas.anp.gov.br/arquivos/Round_13/Edital_R13/Minuta_do_contrato_R13_english_03082015.pdf> 
36 Timor L’Este PSC, in article 1.1, defined GOP as those ‘practices and procedures employed in the petroleum industry worldwide by 
prudent and diligent operators under conditions and circumstances similar to those experienced in connection with the relevant aspect or 
aspects of the Petroleum Operations’. While the Cambodian Agreement , in article 1.2, defined GOP as those ‘standards and practices, and 
exercise of that degree of skill, prudence and foresight, that would reasonably be expected of persons carrying out international petroleum 
operations, and adherence to best industry standards of the international petroleum industry, including world best environmental 
practices’ 
37 Brazil’s Draft of Concession Contract, in article 1.3.30, defined ‘Best Practices of the Oil Industry’ as ‘the best and safest procedures and 
technologies available in the oil and gas industry worldwide, which shall: (a) ensure the operational safety of facilities, preserving the life, 
physical integrity and human health; (b) preserve the environment and protect adjacent communities; (c) prevent or reduce to an accepted 
minimum to the risk of oil spill, natural gas, oil products and other chemicals exposure of which may be harmful to the environment; (d) 
the conservation of petroleum resources and gases, which implies the use of adequate methods and processes to maximize hydrocarbon 
in terms of technically, economically and environmentally sustainable, with a corresponding control of reserves decline, and to minimize 
surface losses; (e) minimize consumption of natural resources in operations.’ 
38 Tienhaara (n 20) 5,6 
39 Brazil’s Concession Contract (n 35) art. 1.3.30  
40 Cambodian Agreement (n 35) art. 1.2 
41 see Table 1 (Section 4.4.1.1) 

http://rodadas.anp.gov.br/arquivos/Round_13/Edital_R13/Minuta_do_contrato_R13_english_03082015.pdf
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such as ‘Normal Practice of the International Petroleum Industry’42 and ‘Best International 

Techniques and Practices’. 43 Some are limited to illustrating the outlines without determining 

the peculiarities and requirements, simply describing GOP as those acts that are generally 

accepted as good, safe, environmentally friendly, and efficient in carrying out operations for 

petroleum exploration and production.44 Other laws added the criteria of a prudent and diligent 

operator in similar conditions in relation to the conservation of petroleum resources, operational 

safety, and environmental protection.45 

    The Nigerian Mineral Oils (Safety) Regulations 7 (1962) and the Pakistani Onshore 

Petroleum (Exploration and Production) Rules (2013) took a different path, pointing to specific 

guidelines from which the main principles of GOP can be derived.46 They listed a number of 

institutional guidelines to be the basis for these standards, which include, among others, the 

Institute of Petroleum Safety Codes, the American Gas Association (AGA), the American 

Petroleum Institute (API), the American Society of Mechanical Engineers (ASME), the 

American Society for Testing and Materials (ASTM), the British Standards Institute (BSI), and 

the International Organization for Standardization (ISO). 

 

     This reference to the source of GOP can, to a large extent, facilitate the task for the 

contracting parties, home states, and judicial bodies to recognise the environmental 

responsibilities of contractors and operators. However, when the source is not clearly spelled 

out, which is the case in Iraq and other DOPCs, the question that will be raised is, how will 

these obligations be identified? Answering this question is highly dependent on whether it is 

possible to put forward a more accurate, precise and internationally accepted definition of the 

term GOP, which is one of the main objectives of this research.   

 

     As part of this study, the researcher identified and examined a number of petroleum 

contracts through an online search, mostly using the website LawInsider,47 which provides a 

                                                
42 COTE D ' IVOIRE Petroleum Code (Law 96-669) Of 29 August 1996, available at:  
https://www.itlos.org/fileadmin/itlos/documents/cases/case_no.23_prov_meas/Volume_IV/Annex_LA-7.pdf  
43 Petroleum Law of the Republic of Suriname (No. 7, 1990), available at:  https://www.staatsolie.com/media/htzpfxtd/petroleum-
law.pdf  
44 Guyana’s Petroleum (Exploration and Production) Act (1998) Chapter 65:10; Iraq’s Oil & Gas Draft Law (n 29); Namibia’s Petroleum 
(Exploration and Production) Act 2 of 1991, available at:  
https://www.lac.org.na/laws/annoSTAT/Petroleum%20(Exploration%20and%20Production)%20Act%202%20of%201991.pdf 
45 Sao Tome and Principe’s Fundamental Law on Petroleum Operations National Assembly (No.16/2009), art. 24.1, available at:  
http://stp-eez.com/DownLoads/LR_Docs_Eng/Schedule_1A_Petroleum_Operations_Law_16_2009_Eng.pdf ; Kenya Petroleum Act No.2 
of 2019, Part I(2), available at:  http://kenyalaw.org/kl/fileadmin/pdfdownloads/Acts/2019/PetroleumAct_No._2of2019.pdf  
46 Nigerian Mineral Oils (Safety) Regulations 7 (1962) , available at: http://extwprlegs1.fao.org/docs/pdf/nig92408.pdf; Pakistan Onshore 
Petroleum (Exploration and Production) Rules, 2013, Part I.2 (xv), available at: https://www.extractiveshub.org/servefile/getFile/id/2562 
47 “Contract Database and Search Engine” (Law Insider) < https://www.lawinsider.com/ > accessed May 24, 2020 

https://www.itlos.org/fileadmin/itlos/documents/cases/case_no.23_prov_meas/Volume_IV/Annex_LA-7.pdf
https://www.staatsolie.com/media/htzpfxtd/petroleum-law.pdf
https://www.staatsolie.com/media/htzpfxtd/petroleum-law.pdf
https://www.lac.org.na/laws/annoSTAT/Petroleum%20(Exploration%20and%20Production)%20Act%202%20of%201991.pdf
http://stp-eez.com/DownLoads/LR_Docs_Eng/Schedule_1A_Petroleum_Operations_Law_16_2009_Eng.pdf
http://kenyalaw.org/kl/fileadmin/pdfdownloads/Acts/2019/PetroleumAct_No._2of2019.pdf
http://extwprlegs1.fao.org/docs/pdf/nig92408.pdf
https://www.extractiveshub.org/servefile/getFile/id/2562
https://www.lawinsider.com/
https://www.lawinsider.com/
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wide-range collection of texts of agreements. This required filtering the data to specify those 

contracts which either define and require the application of GOP or simply request its 

consideration in specific operational or/and environmental aspects. The other limitation applied 

was choosing the contracts that have been signed by developing states either with MNOCs or 

national companies and are backed by domestic laws or regulations to require the adoption 

and implementation of GOP. In Table 1, these contracts, the way they have approached GOP, 

and their supporting national laws and regulations are presented.   

4.4.1.1 Table 1, Examples of petroleum-related contracts and legislations within 

underdeveloped and developing countries that require the implementation of GOP 

 

Petroleum 
agreement  

Defines 
GOP 

Requires 
GOP 

Comments Relevant 
national law 

Defines 
GOP 

Requires 
GOP 

Comments 

Algeria’s 
Exploration 
and 
Exploitation 
Agreement48 

No Yes 
Art. 7.2 

 Not known    

Angola’s 
PSC49  

No Yes 
Art. 14(1) 

 Angola 
Petroleum 
Activities Law50 

No Yes 
Art. 7.1 

 

Brazil’s 
PSC51  
 

Yes 
 Art. 
1.2.28 

Yes 
Art.s 2.2, 
19.10, 
26.1, 26.9 

Asserted the application 
of GOP in the protection 
of environment and 
sustainability. Identified 
ANP, Brazilian public 
authorities, and 
internationally 
recognised bodies and 
associations of the oil 
industry as the sources 
of GOP. 

Brazil’s Law 
No. 12.35152 

No Yes 
Art. 11 

 

Cambodian 
Model 
Petroleum 
Agreement53 

Yes 
Art. 1.2 

Yes 
Art.s 8.3, 
15.1, 20.3, 
20.4, 20.5, 
20.6, 20.7, 
22.1, 28.1, 
38.2 

Required the application 
of GOP in reservoir 
management, financial 
and insurance 
procedures, technical, 
safety and environmental 
matters. Also referred to 
the resolution of disputes 
about the degree of 
compliance with GOP, 

Cambodian 
Regulations 
200354 

No Yes 
Chapter 8: 
8.1. 62 

Suggested ‘best 
industry standards’ to 
be the benchmark in 
the absence of related 
local regulations. 

                                                
48 Agreement for Exploration and Exploitation of Liquid Hydrocarbons between Sonatrach and Anadarko Algeria Corporation, available at: 
https://www.lawinsider.com/contracts/657Ufg0BhACNWAvEggRAPa/anadarko-petroleum-corp/corporation-agreement/1997-05-14 
49 Production Sharing Contract between Sociedade Nacional De Combustíveis De Angola, Empresa Pública - (SONANGOL, E.P.) and CIE 
Angola Block 20 LTD. Sonangol Pesquisa E Produção, S.A. BP Exploration Angola (KWANZA BENGUELA) Limited China Sonangol 
International Holding Limited in the Area of Block 20/11, available at: 
https://www.lawinsider.com/contracts/2MzSaszRpIiMWxuxMW84Qq/cobalt-international-energy-inc/production-sharing-
contract/2012-02-21  
50 Republic of Angola Petroleum Activities Law No. 10/04 of 12 November 2004, available at: 
http://extwprlegs1.fao.org/docs/pdf/ang81903E.pdf  
51 Brazil PSC (n 14) 
52 Brazil’s Law No. 12.351 on the exploitation and production of oil, natural gas and other liquid hydrocarbons, and amending the 
National Energy Policy, available at: https://www.ecolex.org/details/legislation/law-no-12351-on-the-exploitation-and-production-of-oil-
natural-gas-and-other-liquid-hydrocarbons-and-amending-the-national-energy-policy-lex-faoc121303/  

53 Cambodian Model Petroleum Agreement (n 35) 
54 Cambodian Regulations (n 28) 

https://www.lawinsider.com/contracts/657Ufg0BhACNWAvEggRAPa/anadarko-petroleum-corp/corporation-agreement/1997-05-14
https://www.lawinsider.com/contracts/2MzSaszRpIiMWxuxMW84Qq/cobalt-international-energy-inc/production-sharing-contract/2012-02-21
https://www.lawinsider.com/contracts/2MzSaszRpIiMWxuxMW84Qq/cobalt-international-energy-inc/production-sharing-contract/2012-02-21
http://extwprlegs1.fao.org/docs/pdf/ang81903E.pdf
https://www.ecolex.org/details/legislation/law-no-12351-on-the-exploitation-and-production-of-oil-natural-gas-and-other-liquid-hydrocarbons-and-amending-the-national-energy-policy-lex-faoc121303/
https://www.ecolex.org/details/legislation/law-no-12351-on-the-exploitation-and-production-of-oil-natural-gas-and-other-liquid-hydrocarbons-and-amending-the-national-energy-policy-lex-faoc121303/
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which seems innovative 
(art. 38.2). 

China’s 
Exploration, 
Development 
and 
Production 
Contract55 

No Yes 
Art. 8.6 

Required applying 
GOP in the protection 
of local communities, 
workers and the 
environment.  

China’s 
Regulation on 
the Exploitation 
of Onshore 
Petroleum 

Resources 56 

No Yes 
Art. 22 

 

Colombia’s 
Association 
Contract57   

No Yes 
Chapter II 
(5.1), 
Clause 
10.2 

 Not known    

Cote 
D’Ivoire’s 

PSC58 

Yes 
Art. 1.43 

Yes 
Art.s 2.3, 
6.6 

Referred to 
international 
conventions as one of 
GOP’s sources. 

Cote D'Ivoire’s 
Petroleum 
Code59 

No Yes 
Art. 54 

Used the term ‘Normal 
Practice of the 
International 
Petroleum Industry’. 

Egypt’s 
Concession 
Agreement60 

No Yes 
Art. IV(e) 

 Not known    

Georgian 
PSC61 

Yes 
Art.1.46 

Yes 
Art. 2.4, 
24.4 

Provided general 
definition without 
identifying the 
sources.  

Not known    

Guinea’s 
PSC62 

No  Yes  
Art.s 
1.2.2, 4.3, 
4.5 

 Guinea’s 
Hydrocarbons 
Law No. 
8/200663 

No Yes 
Art.s 5, 33, 
115 

 

India’s Model 
PSC 64 

No Yes 
Art.s 8.3, 
10.7.c, 
14.1.a, 

Described GOP as 
‘Modern Oilfield and 
Petroleum Industry 
Practices’ and required it 
in measuring, 

India’s 
Petroleum and 
Natural Gas 
Rules, 195965 

No  Yes 
Art. 19(b) 

 

                                                
55 Petroleum contract for Zitong block, Sichuan basin of the people's republic of China Beijing, China September, 2002 contract for 
exploration, development and production in Zitong block, Sichuan basin of the people's republic of China between China National 
Petroleum Corporation and Pan-China Resources Ltd. Beijing, China September 19, 2002, available at: 
https://www.lawinsider.com/contracts/SDOlYaQoNUUuRhO8gMlpa/ivanhoe-energy-inc/0/2003-03-20   
56 Regulations of the People's Republic of China on Exploitation of On-shore Petroleum Resources in Cooperation with Foreign Enterprises, 
available at:  http://extwprlegs1.fao.org/docs/pdf/chn149784.pdf  
57 Colombia "Rio Magdalena" Association Contract  2002, available at:  
https://www.lawinsider.com/contracts/4MoMSz9KSuFgZN4zuMZM5J/aviva-petroleum-inc-tx/certificate-of-incorporation/2002-03-29 
58 Republic Of Cote D’Ivoire, Hydrocarbons Production Sharing Agreement Block CI-526, 21 December 2017, available at:  
https://www.lawinsider.com/contracts/268wrOe8kRRggDSNYdfu2T/kosmos-energy-ltd/production-sharing-agreement/2018-02-26  
59 COTE D ' IVOIRE Petroleum Code (n 42)  
60 Concession Agreement for Petroleum Exploration and Exploitation between The Arab Republic of Egypt and the Egyptian General 
Petroleum Corporation and Dover Investments Limited in East Wadi Araba Area Gulf of Suez A.R.E.  2001, available at:  
https://www.lawinsider.com/contracts/4rMjHYQgh8a0et8hM1TiA1/mogul-energy-international-inc/concession-agreement/2006-11-17  
61 Agreement between Canargo Samgori Limited and Georgian Oil Samgori Limited, Covering: The Samgori Production Sharing Contract, 
Georgia, January 2004, available at:  https://www.lawinsider.com/contracts/gkrbLIN9V9Wn6WCXS6xuB/canargo-energy-corp/production-
sharing-contract/2004-05-06     
62 Production Sharing Contract Between the Republic of Equatorial Guinea and Guinea Ecuatorialde Petroleos and Kosmos Energy 
Equatorial Guinea for Block “S”, available at:   https://www.lawinsider.com/contracts/7vK1HH5BODDhGgsFmi7UO/kosmos-energy-
ltd/production-sharing-contract/2018-05-07#determination-of-commerciality  
63 Hydrocarbons Law No. 8/2006, of 3 November of the Republic of Equatorial Guinea, available at:  
http://www.equatorialoil.com/PDFs%20for%20download/EG%20Hydrocarbons%20Law%20(English%20Translation)_v7.1.pdf 
64 India’s Model PSC (n 14)  
65 India’s Petroleum and Natural Gas Rules, 1959, available at:  http://dghindia.gov.in/assets/downloads/l2.pdf  

https://www.lawinsider.com/contracts/SDOlYaQoNUUuRhO8gMlpa/ivanhoe-energy-inc/0/2003-03-20
http://extwprlegs1.fao.org/docs/pdf/chn149784.pdf
https://www.lawinsider.com/contracts/4MoMSz9KSuFgZN4zuMZM5J/aviva-petroleum-inc-tx/certificate-of-incorporation/2002-03-29
https://www.lawinsider.com/contracts/268wrOe8kRRggDSNYdfu2T/kosmos-energy-ltd/production-sharing-agreement/2018-02-26
https://www.lawinsider.com/contracts/4rMjHYQgh8a0et8hM1TiA1/mogul-energy-international-inc/concession-agreement/2006-11-17
https://www.lawinsider.com/contracts/gkrbLIN9V9Wn6WCXS6xuB/canargo-energy-corp/production-sharing-contract/2004-05-06
https://www.lawinsider.com/contracts/gkrbLIN9V9Wn6WCXS6xuB/canargo-energy-corp/production-sharing-contract/2004-05-06
https://www.lawinsider.com/contracts/7vK1HH5BODDhGgsFmi7UO/kosmos-energy-ltd/production-sharing-contract/2018-05-07#determination-of-commerciality
https://www.lawinsider.com/contracts/7vK1HH5BODDhGgsFmi7UO/kosmos-energy-ltd/production-sharing-contract/2018-05-07#determination-of-commerciality
http://www.equatorialoil.com/PDFs%20for%20download/EG%20Hydrocarbons%20Law%20(English%20Translation)_v7.1.pdf
http://dghindia.gov.in/assets/downloads/l2.pdf
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14.6.a, 
14.7.1-2, 
14.9.b 

environmental protection, 
contingency plan, 
insurance and site 
restoration procedures.  

Iraq’s TSC66 Yes 
Art. 
1.1.9 

Yes 
Art.s 9.15, 
11.6, 
41.1, 
41.11 

 Iraq’s Federal 
Oil and Gas 
Draft Law67 

Yes 
Part I, 
Chapter I, 
Art. 1.26 

Yes 
Chapter VI, 
art. 33 

Defined GOP as ‘Best 
International Petroleum 
Industry Practices – good, 
safe, environmentally 
friendly, economic and 
effective practices in 
Petroleum Exploration and 
Production’. 

Kenya’s 

PSC68 
No Yes 

Art.s 14(1), 
8(2)(e), 
10(2), 
20(1), Part 
III (1.2.1), 
42 (2)(c), 
8(1) 

Required the application 
of GOP in keeping 
records, disposing of 
waste oil and salt water, 
drilling, production, 
financial management, 
decommissioning, and all 
petroleum operations. 

Kenya’s 
Petroleum Act 
No.2 of 201969 

Yes 
Part I (2)70 

Yes 
Art.s 
19.1(j), 
59(1) 

Required all petroleum 
agreements to 
consider the 
application of GOP 
(art.19.1.j). 

Kurdistan 
PSC71 

No Yes 
Art. 37 
(14) 

Used the term 
‘prudent international 
petroleum industry 
practice’. 

Kurdistan Oil 
and Gas Law72 

No Yes 
Art.s 7, 
27(2), 37 

 

Malaysia 
Operating 
and 
Maintenance 
Agreement73 

No  Yes 
Art. 4.1 

 Not known    

Mauritania 
Exploration-
Production 

Contract74 

No  Yes 
Art. 2.4 
and 6.5 

 Mauritania’s 
Law No. 2010-
3375 

No  Yes 
Art. 31 

 

Namibia’s 
Model 

No Yes 
11.3, 
11.11, 
12.1 

Clause 1(y) referred to 
Act 2 of 1991 for the 
definition. This 
contract required GOP 

Namibia’s 
Petroleum Act 
2 of 199177 

Yes 
Definitions
78 

Yes 
Art. 38 (1) 

 

                                                
66 Rumaila TSC (n 14) 
67 Iraq’s Oil and Gas Draft Law (n 29) 
68 Republic of Kenya, Production Sharing Contract Between the Government of the Republic of Kenya and CAMAC Energy Kenya Limited 
Relating to Block L16, available at:  https://www.lawinsider.com/contracts/7ugQC6T7jyIkF546AKW1C7/camac-energy-inc/production-
sharing-contract/2012-08-08  
69 Kenya Petroleum Act (n 45)  
70 Ibid, Part I.2 ‘"best petroleum industry practices" means such practices, methods, standards and procedures generally accepted and 
followed internationally by prudent, diligent, skilled and experienced operator in upstream petroleum operations, including practices, 
methods, standards and procedures intended to- (a) conserve petroleum by maximizing recovery of petroleum in a technically and 
economically sustainable manner; (b) promote operational safety and prevention of accidents; and (c) protect the environment by 
minimizing the impact of upstream petroleum operations’ 
71 Kurdistan PSC (n 14) 
72 Kurdistan Oil and Gas Law (n 30) 
73 FPSO Operating and Maintenance Agreement for FPSO Hull no. 2284 Kikeh field, Block K Offshore Sabah, Malaysia between Malaysia 
International Shipping Corporation Berhad and Murphy Sabah Oil Co., Ltd. Contract Number Murphy/Kikeh/K003B  (2005), available at:  
https://www.lawinsider.com/contracts/2ZGTpPnMkZYPbAKTwhmdBw/murphy-oil-corp-de/maintenance-agreement/2005-03-16 
74 Islamic Republic of Mauritania Exploration-Production Contract between the Islamic Republic of Mauritania and Tullow Mauritania 
Limited C18 2012, available at:  https://www.lawinsider.com/contracts/2MZ482yYAvwjFYMEYNYeDe/kosmos-energy-ltd/contract/2018-
02-26  
75 Islamic Republic of Mauritania, Law No. 2010-33 dated 20 July 2010 Instituting Code of Crude Hydrocarbons, available at:  
http://www.petrole.gov.mr/IMG/pdf/code_des_hydrocarbures_in_english.pdf 
77 Namibia’s Petroleum Act (n 44) 
78 Ibid, Definitions: ‘“good oilfield practices” means any practices which are generally applied by persons involved in the exploration or 
production of petroleum in other countries of the world as good, safe, efficient and necessary in the carrying out of exploration operations 
or production operations’. 

https://www.lawinsider.com/contracts/7ugQC6T7jyIkF546AKW1C7/camac-energy-inc/production-sharing-contract/2012-08-08
https://www.lawinsider.com/contracts/7ugQC6T7jyIkF546AKW1C7/camac-energy-inc/production-sharing-contract/2012-08-08
https://www.lawinsider.com/contracts/2ZGTpPnMkZYPbAKTwhmdBw/murphy-oil-corp-de/maintenance-agreement/2005-03-16
https://www.lawinsider.com/contracts/2MZ482yYAvwjFYMEYNYeDe/kosmos-energy-ltd/contract/2018-02-26
https://www.lawinsider.com/contracts/2MZ482yYAvwjFYMEYNYeDe/kosmos-energy-ltd/contract/2018-02-26
http://www.petrole.gov.mr/IMG/pdf/code_des_hydrocarbures_in_english.pdf
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Petroleum 
Agreement 76 

to be applied in 
petroleum operations 
and minimising 
environmental 
damage. 

Pakistan’s 
Model PCA 79 

No Yes 
Art.s 2.2, 
5.4.1, 29.1 

Art. 1.36 referred to the 
definition provided by 
Pakistan Onshore 
Petroleum Rules. 

Pakistan’s 
Onshore 
Petroleum 

Rules80 

Yes 
Part I.2 
(xv) 

Yes 
Art.s 58(1), 
59(1), 60(2) 

Listed petroleum 
institutions as the 
foundation for GOP.  

Philippines’s 
Service 
Contract81 

No Yes 
Art. 7.01 

 Philippines’s 
Department 
Circular 82 

No Yes 
Rule 2(f) 

 

POLAND’s 
Exploration 
and 
Exploitation of 
Natural Gas 
and Oil 
Agreement83 

No Yes 
Art. 8.2, 
9.1 

 Not known    

Pre-Export 
Finance 
Facility 
Agreement 
Erin Petroleum 
Nigeria Ltd84 

No Yes 
Art. 25.27 

 Nigerian 
Mineral Oils 
(Safety) 
Regulations85 

No Yes 
Part III (7) 

Part 

Identified the sources 
of GOP by referring to 
specific petroleum 
institutions. 

Sao Tome 
and Principe 
PSC86 

Yes87 Yes 
Art. 3.4 

 Sao Tome and 
Principe Law 

No.16/200988 

Yes 
Art. 24.1 

Yes 
Art. 24.1 

 

Suriname’s 
PSC89 

No Yes 
Art.s 6.1.1, 
6.1.2, 6.4, 
8.1, 24.2.1, 
24.3, 
29.1.1, 
7.1(a), 
17.2, 17.3, 
17.4 

Required considering 
‘Accepted Petroleum 
Industry Practice’ in a 
number of ecological 
and technical aspects, 

Suriname’s 
Petroleum 
Law 1990 90 

No Yes 
Art. 6 

Defined it as the ‘best 
international 
techniques and 
practices’ to be 
applied by state 
enterprises when 
concluding petroleum 
agreements. 

                                                
76 Namibia Model Petroleum Agreement, available at: https://www.lawinsider.com/contracts/f4YFdt57aQD 
79 Pakistan Model Petroleum Concession Agreement, (2001) , available at: https://www.lawinsider.com/contracts/fGwIDyXwFK8  
80 Pakistan Onshore Petroleum Rules (n 46)  
81 Philippines Service Contract (2014) , available at:  https://www.lawinsider.com/contracts/f8USUbkJ3wx 
82 Department Circular No. DC 2017-11-0012, Rules and Regulations Governing the Philippine Downstream Natural Gas Industry, available 
at:  https://www.doe.gov.ph/sites/default/files/pdf/issuances/dc2017-11-0012.pdf 
83 Mining Usufruct Agreement with respect to Prospecting for and Exploration and Exploitation of Natural Gas and Oil Between the State 
Treasury of the Republic of Poland and Apache Poland Sp. Zo.o. and FX Energy Poland Sp. Zo.o. (EAST), commercial partnership, available at:  
https://www.lawinsider.com/contracts/11XVrX13XaNwGZR0lILiNI/fx-energy-inc/0/1997-11-14 
84 Erin Energy Corporation as Parent and Erin Petroleum Nigeria Limited as Company and the Mauritius Commercial Bank Limited as 
Mandated Lead Arranger and the Mauritius Commercial Bank Limited as Agent and the Mauritius Commercial Bank Limited as Security 
Agent and the Entities Listed in Schedule 1 as Original Lender USD 100,000,000 Pre-Export Finance Facility Agreement, 6 February 2017, 
available at: https://www.lawinsider.com/contracts/1UFIRNR7EhJYAMgw6WAJUZ/erin-energy-corp/facility-agreement/2017-02-09 
85 Nigerian Mineral Oils Regulations (n 46) 
86 Production Sharing Contract Between the Democratic Republic of Sao Tome and Principe Represented by Agencia Nacional Do Petroleo 
De Sao Tome and Principe BP Exploration (STP) Limited and KOSMOS Energy Sao Tome and Principe for Block 10, available at: 
https://www.lawinsider.com/contracts/1ETvb1Y4Ae3otQQ8rK30Sp/kosmos-energy-ltd/production-sharing-contract/2018-05-07  
87 Ibid, 1.Definitions and Interpretation, ‘"Good Oil Field Practice" means the standards, methods and practices generally used in good and 
prudent international offshore oil and gas field practice’. 
88 Sao Tome and Principe Petroleum Operations Law (n 45) 
89 Production Sharing Contract for Petroleum Exploration, Development and Production Relating to block 45 offshore Suriname between 
Staatsolie Maatschappij Suriname N.V. and Kosmos Energy Suriname, available at:   
https://www.lawinsider.com/contracts/1SNkd1iYOF65FgyQFpUAB0/kosmos-energy-ltd/production-sharing-contract/2013-11-05  
90 Suriname Petroleum Law (n 43) 

https://www.lawinsider.com/contracts/f4YFdt57aQD
https://www.lawinsider.com/contracts/fGwIDyXwFK8
https://www.lawinsider.com/contracts/f8USUbkJ3wx
https://www.doe.gov.ph/sites/default/files/pdf/issuances/dc2017-11-0012.pdf
https://www.lawinsider.com/contracts/11XVrX13XaNwGZR0lILiNI/fx-energy-inc/0/1997-11-14
https://www.lawinsider.com/contracts/1UFIRNR7EhJYAMgw6WAJUZ/erin-energy-corp/facility-agreement/2017-02-09
https://www.lawinsider.com/contracts/1ETvb1Y4Ae3otQQ8rK30Sp/kosmos-energy-ltd/production-sharing-contract/2018-05-07
https://www.lawinsider.com/contracts/1SNkd1iYOF65FgyQFpUAB0/kosmos-energy-ltd/production-sharing-contract/2013-11-05
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Timor-
Leste’s 
PSC91 

Yes92 Yes 
Art. 5.1.a 

 Timor-Leste 
Decree-Law 
18/202093 

No Yes 
Art. 6, 48, 
117, 118, 
123, 138, 
19(6), 39, 
42, 64, 103, 
73, 75, 79, 
89, 149, 
151, 164, 
165 

A new legislation 
identifying the necessity 
of considering GOP in all 
technical, management, 
financial, social-
environmental aspects of 
petroleum operations. It 
also suggests solutions 
for inconsistency 
between GOP and 
applicable laws, and 
methods of proving that 
a particular practice is a 
GOP. Art. 6 (1-3). 

Trinidad and 
Tobago’s 
PSC94 
 

No Yes 
Art.s 7.1, 
10.3, 
10.14 

Required applying 
‘sound and current 
international 
petroleum industry 
practice’ in conducting 
petroleum operations 
and preserving the 
environment. 

Trinidad and 
Tobago’s 
Petroleum Act95 

No Yes 
Art. 42. (2) 

 

 

 

     The general trends that can be identified in this table are, first, that most petroleum contracts 

require GOP to be considered in technical, management, and environmental protection 

procedures, while less attention is given to social and human rights aspects. Second, only the 

Pakistani and Nigerian laws96 identified the guidelines of particular international petroleum 

institutions to be the basis for GOP, while the rest either did not specify the sources97 or 

prioritised national laws over international guidelines.98  Third, the most recent legal sources, 

such as the Timor-Leste Decree-Law 18/2020 and Kenya’s Petroleum Act No.2 of 2019, 

established a roadmap for resolving inconsistencies between GOP and national laws, and 

approaches of distinguishing GOP from other practices.99 These legislations also expanded 

the concept of GOP and required a wide-range adoption of these standards in all technical, 

administrative, fiscal, social, and environmental aspects of petroleum operations. This 

                                                
91 Timor-Leste’s PSC (n 35) 
92 Ibid, Art.1.1 “Good Oil Field Practice” means such practices and procedures employed in the petroleum industry worldwide by prudent 
and diligent operators under conditions and circumstances similar to those experienced in connection with the relevant aspect or aspects 
of the Petroleum Operations, principally aimed at guaranteeing: a) conservation of petroleum and gas resources, which implies the 
utilization of methods and processes to maximize the recovery of hydrocarbons in a technically and economically sustainable manner, with 
a corresponding control of reserves decline, and to minimize losses at the surface; b) operational safety, which entails the use of methods 
and processes that promote occupational security and the prevention of accidents; c) environmental protection, that calls for the adoption 
of methods and processes which minimise the impact of the Petroleum Operations on the environment’ 
93 Timor-Leste Decree-Law 18/2020, 13 May, Onshore Petroleum Activities, available at:   
http://www.anpm.tl/wp-content/uploads/2017/05/Final-Draft-Onshore-Decree-Law-English-050517.pdf  
http://www.mj.gov.tl/jornal/public/docs/2020/serie_1/SERIE_I_NO_20.pdf  
94 Trinidad and Tobago PSC 2014, available at: https://www.lawinsider.com/contracts/813ucajUzUB  
95 Laws of Trinidad and Tobago, Petroleum Act 46 of 1969, available at: http://laws.gov.tt/ttdll-
web2/revision/download/26484?type=amendment  
96 Nigerian Mineral Oils Regulations (n 46); Pakistan Onshore Petroleum Rules (n 46) 
97 E.g. Iraq’s Oil & Gas Draft Law (n 29); Namibia’s Petroleum Act (n 44) 
98 E.g. Brazilian PSC (n 14) 
99 Timor-Leste Decree-Law (n 93); Kenya’s Petroleum Act (n 45) 

http://www.anpm.tl/wp-content/uploads/2017/05/Final-Draft-Onshore-Decree-Law-English-050517.pdf
http://www.mj.gov.tl/jornal/public/docs/2020/serie_1/SERIE_I_NO_20.pdf
https://www.lawinsider.com/contracts/813ucajUzUB
http://laws.gov.tt/ttdll-web2/revision/download/26484?type=amendment
http://laws.gov.tt/ttdll-web2/revision/download/26484?type=amendment
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emphasis on GOP in the latest legal sources could indicate the fact that the concept has been 

increasingly contributing to determining operators' obligations, which indicates the urgent need 

to outline the content of this term and the nature of its relationship with local legislation. In short, 

this table demonstrates that the petroleum agreements and national laws of developing 

countries frequently refer to GOP as a significant source of MNOCs’ responsibilities and as 

filling the regulatory gap in their systems. This provides a strong motivation for carrying out an 

in-depth investigation into the implications of this term and methods of developing it to meet 

modern socio-environmental expectations.  

4.4.1.2 The Judicial interpretation of GOP 

     Undoubtedly, judicial bodies can play a substantial role in imposing GOP and holding 

MNOCs accountable for any deviation from these standards. However, in order for these 

bodies to monitor and weigh MNOCs’ compliance with GOP, they need an instrument to 

interpret GOP, introduce its sources, and accordingly determine the environmental 

requirements for each case. Unfortunately, ‘there is little case law on what 

constitutes good oilfield practice’.100 Therefore, the researcher will carefully study the cases 

that consider the obligation of MNOCs to apply best practices, in order to identify the underlying 

means used by courts to determine companies’ fulfilment of GOP. 

 

      The study that has been conducted by the researcher thus far has shown that different 

courts in different cases apply different rationales to assess the degree to which MNOCs apply 

GOP.  This topic has also been under discussion in the academic arena. Thus, the researcher 

will analytically demonstrate these schools of thoughts in an attempt to find a general trend or 

alternatively suggest a novel interpretive approach. 

 

     Good practice in protecting the environment can have numerous facets. Where there is a 

human aspect involved, a variety of binding international rules can be invoked. As a result, 

fundamental human rights empower judicial national and international bodies to exercise their 

jurisdiction over private firms (such as oil companies) and decide compensation for affected 

parties. There is also an emerging trend suggesting that damaging the environment and 

contributing to climate disruption can in itself be deemed as violation of human rights.101 

Recently, the ICJ and the IACtHR adopted this view in their decision on the Costa Rica vs 

                                                
100 P. Burns Resources Limited v Locke, Stock & Barrel Company Ltd. [2014] ABCA 40 (CanLII), < http://canlii.ca/t/g2w8b >, para. 43 
101 D. Estrin and B.H. Kennedy, ‘Achieving Justice and Human Rights in an Era of Climate Disruption’ (2014) International Bar Association 
Climate Change Justice and Human Rights Task Force Report   

http://canlii.ca/t/g2w8b
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Nicaragua case.102 Some international agreements can be invoked by courts in linking GOP 

(as an environmental protection and climate change mitigation measure) to human rights, such 

as the Stockholm Declaration, Rio Declaration, and Aarhus Convention, which will be further 

investigated in chapter six.103 

 

     The other method that has been used by courts to interpret GOP is referring to the principal 

guidelines that put forward measures of environmental protection within the onshore upstream 

industries, such as the APPEA, API, and ISO guidelines.104 These guidelines can be employed 

by courts to interpret petroleum laws and/or enforce and prosecute environmental offences.105 

According to Wawryk, these guidelines can be used by national courts for different purposes, 

provided that they are generally endorsed and implemented by petroleum corporations. These 

guidelines can determine the boundaries and the liabilities of these companies in case they 

are litigated against. They can also be invoked by national courts to interpret the contractual 

clauses that require the implementation of GOP.106 

 

     In this context, Wawryk suggests two procedures be applied by courts to select the most 

appropriate codes of practice for each case. First, is to investigate the most stringent guidelines 

of an industry association to which the oil company is a member. Second, is to look at the 

operating practices of the same company in other jurisdictions and choose the most stringent 

practice as constituting GOP. 107  However, applying these approaches requires judicial 

independence and, where in some developing countries, particularly Iraq, the judiciary is highly 

influenced by economic and political decisions, choosing the ‘strictest level of behaviour 

outlined in guidelines and codes rather than the lowest common denominator’ does not seem 

to be a straightforward task. 108   

 

     In some other cases, the national law has been used as a benchmark for interpreting GOP 

and identifying corporations’ socio-environmental obligations. A good example of this is the 

                                                
102 International Court of Justice (2 February 2018), certain activities carried out by Nicaragua in the border area (Costa Rica v. 
Nicaragua) compensation owed by the republic of Nicaragua to the republic of Costa Rica; Advisory Opinion of the Inter-American 
Court of Human Rights (IACtHR) (15 November 2017) 
103 Declaration of the United Nations Conference on the Human Environment (Stockholm Declaration) 1972; Rio Declaration on 
Environment and Development, UN Doc. A/CONF.151/26 (vol. I), 31 ILM 874 (1992); The Convention on Access to Information, Public 
Participation in Decision-Making and Access to Justice in Environmental Matters (Aarhus Convention), Denmark, 25 June 1998 
104  ‘Environment Publications’ (APPEA) < https://www.appea.com.au/safety-environment/environment-publications/ > accessed 
May 28, 2020; ‘Environment’ (Energy API) < https://www.api.org/oil-and-natural-gas/environment > accessed May 28, 2020; ‘ISO 
26000:2010’ (ISO September 15, 2017) < https://www.iso.org/standard/42546.html > accessed May 28, 2020; ‘ISO 14001:2015’ (ISO 
September 14, 2015) < https://www.iso.org/standard/60857.html > accessed May 28, 2020 
105 Wawryk (n 8) 428 
106 Ibid 
107 Ibid 432 
108 Ibid 

https://www.appea.com.au/safety-environment/environment-publications/
https://www.api.org/oil-and-natural-gas/environment
https://www.iso.org/standard/42546.html
https://www.iso.org/standard/60857.html


88 
 

Bodo Community and others v Shell Petroleum Development Company of Nigeria Ltd case,109 

which referred to the Nigerian Mineral Oils Regulations, 110  the regulations that explicitly 

stipulate the sources of GOP.111 However, this method requires a developed domestic legal 

and environmental system capable of monitoring and regulating the performance of MNOCs, 

which is currently absent in some DOPCs, including Iraq. In other examples, the performance 

of companies and their compatibility with GOP was evaluated in light of either their internal 

instructions or contractual obligations.112  The problem that arose in these cases was the 

fragility and uncertainty of these sources in determining the environmental obligations of 

defendants, which led the courts to resort to alternative methods of dispute resolution.113   

 

     An example in which a court attempted to combine three of the above-mentioned methods 

(national law, international guidelines, and internal procedures) in order to reach a better 

understanding of the term GOP, is the Environment Protection Authority v Great Southern 

Energy case.114 According to this case, Great Southern Energy, which was charged with a 

water pollution offence under the Clean Waters Act 1970,115 willingly raised the point of acting 

in compliance with ISO 14001 EMS guidance and spent over $1 million to obtain the ISO 

certification. The court then compared the actions taken with these standards and reached the 

conclusion that the company had failed to appropriately train its staff to deal with similar 

circumstances. The court also considered that there had been a failure in the system and 

practices adopted by the defendant at the time of the incident. Furthermore, the court 

investigated the company’s internal instructions and guidelines on oil spills and other 

environmental considerations. However, as companies cannot only be obliged to uphold their 

own rules where they simultaneously have legal and contractual commitments to act in 

accordance with GOP, the court compared the internal procedures of the company with 

national laws and industry best practices. Accordingly, it established that there had been 

deficiencies in the company’s actions and guidelines, such as overlooking the significant 

process of bunding (i.e., constructing a retaining wall around storages and oil treatment plants). 

Nevertheless, the court considered the company’s prediction of the harm caused, achievement 

of ISO 14001 certification, and amendment of its internal code of conduct to ensure more 

                                                
109 The Bodo Community and Others v Shell Petroleum Development Company of Nigeria Ltd TCC, Bailii, [2014] EWHC 2170  
110 Nigerian Mineral Oils (Safety) Regulations 7 (1962) 
111 This Law stipulates that GOP ‘shall be construed to be adequately covered by the appropriate current Institute of Petroleum Safety 
Codes, the American Petroleum Institute Codes or the American Society of Mechanical Engineers Codes’ 
112  P. Burns v Locke case (n 100); Petrobank Energy and Resources Ltd. v. Safety Boss Ltd., [2012] ABQB 161 (CanLII), < 
http://canlii.ca/t/fqhgf > 
113  D. Mousseau (ed), ‘The Operator’s Standard of Care in Wellsite Operations’ (2002) 5 JV Views: Petroleum Joint Venture 
Association, p.8 
114 Environment Protection Authority v Great Southern Energy [1999] NSWLEC 192 
115 Clean Waters Act 1970 No 78, New South Wales, Australia 

http://canlii.ca/t/fqhgf
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protection and less harm, as mitigating factors. Consequently, the judicial description of GOP 

that can be derived from this case is that it refers to those obligatory practices imposed by the 

laws of the area within which the company operates as well as the measures voluntarily 

adopted by the company that can stem from international organisations, such as ISO.  

 

     In the P. Burns Resources Limited v Locke, Stock & Barrel Company Ltd (LSB) case,116 

LSB was blamed for suspending oil and gas production in a particular well for two 90-day 

periods under a lease granted by P. Burns Resources Limited. This was considered a violation 

of the lease and led to its termination, which was confirmed by a partial summary judgment. 

This decision was appealed before the chambers judge. LSB appealed the decision on a 

number of grounds, including that the non-production was in accordance with GOP.  Although 

the chambers judge admitted that ‘there is little case law on what 

constitutes good oilfield practice’, they concluded that the interruption of the production by LSB 

for two extended periods could not constitute GOP, and could not find any reason for the 

cessation of the production that was beyond the control of the lessee. Thus, the decision was 

to uphold the partial summary judgment in terminating the lease.  

 

     The chambers judge’s decision was appealed by LSB before the Court of Appeal of Alberta. 

This court stated that the chambers judge had disregarded expert testimonies in determining 

the technical actions that could be regarded as GOP and in deciding whether there was a 

genuine reason for trial. This was after the failure of the respondent to meet the court’s demand 

to submit evidence of what constitutes GOP. As a result, the Court of Appeal decided that the 

‘appeal is allowed [and] the partial summary judgment terminating the appellant’s petroleum 

and natural gas lease is set aside’. The court also mentioned some other cases in which the 

meaning of GOP was debated, such as Novalta Resources Ltd. v Ortynsky Exploration Ltd, 

Durish v White Resource Management Ltd., and Canadian Superior Oil Ltd. v Crozet 

Exploration Ltd. 117 The conclusion that can be drawn from the opinion of this court is that expert 

testimony can be employed as another significant source for construing the term GOP and 

outlining its main requirements and characteristics. 

 

                                                
116 P. Burns v Locke case (n 100) 
117 Ibid; Novalta Resources Ltd. v. Ortynsky Exploration Ltd., 1994 CanLII 9248 (AB QB),  < http://canlii.ca/t/2brd0 > ; Durish v. White 
Resource Management Ltd., 1998 ABQB 801 (CanLII)  < http://canlii.ca/t/5pz3 >; Canadian Superior Oil Ltd. v. Crozet Exploration Ltd., 
1982 CanLII 1083 (AB QB), < http://canlii.ca/t/27pjd > 

http://canlii.ca/t/2brd0
http://canlii.ca/t/5pz3
http://canlii.ca/t/27pjd
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4.4.1.3 Industry’s general comprehension of the term GOP (empirical study) 

     In order to investigate the true understanding in the industry of the term GOP and the extent 

of compliance with these practices, the researcher conducted an online questionnaire 

(Appendix III). This survey targeted individuals working for petroleum companies, mainly within 

upstream onshore industries. The participants were from both state and non-state oil 

companies and with various backgrounds, including, inter alia, engineers, managers, CSR and 

environment officers. The survey was anonymous, with details about participants kept 

completely confidential. Mentioning the position held in the company and the name of the 

company were optional. The link to the online questionnaire was distributed to a large number 

of professionals in the industry globally via online platforms such as LinkedIn and personal 

email addresses that were available on the official websites of their respective companies. The 

other method used to reach these professionals was through the communication departments 

of their employers, by asking them to pass the link to relevant employees active in the fields of 

the environment, human rights, sustainability, and social responsibility.   

     In total, 12 responses were received. Eight of the participants were working for MNOCs, 

three for national public companies, and one for a local private company. Most of the 

respondents were working for companies active in upstream onshore and offshore sectors. 

The main regions of their operations were, most commonly, the Middle East, then Asia, Africa, 

and the Americas. Technical service, production sharing, and joint venture contracts had been 

the most popular agreements among the companies the participants worked for. Some of these 

companies are producing large quantities of crude oil and natural gas daily, reaching more 

than one million crude oil barrels and 500 million cubic feet of natural gas per day.  

     The majority of the participants (eight), as demonstrated in the pie chart below, confirmed 

that the application of GOP during companies’ petroleum operations was considered an 

important obligation. Ten of them reported that their companies’ obligations to apply GOP are 

rooted in petroleum contracts and international guidelines and laws, while the rest considered 

home and host states’ regulations and companies’ voluntary actions and internal instructions 

as crucial sources of these practices.  



91 
 

 

     With regard to participants’ comprehension of the term GOP, their answers to below 

question indicates that 58% of which believed that GOP represents the practices of the well-

known oil and gas companies around the world, while 33% of them recognised the standards 

laid down by international guidelines and laws as encompassing GOP’s main principles, and 

16% regarded the previous and current practices of their companies in accordance with their 

internal guidelines and the requirements stipulated in petroleum agreements as the basis for 

understanding GOP. The practices required under the domestic regulations of host and/or 

home states were considered as the core basis for GOP by just 8% of participants.   

 

     The following chart shows that social and environmental responsibilities were regarded by 

82% of participants as a significant aspect of companies’ compliance with GOP, while 16% did 

not support this point of view. In investigating cases of companies’ non-compliance with GOP 

due to their inadequate social and environmental performance, four participants affirmed the 

occurrence of such liability within their companies. With regard to respondents’ consideration 

of human rights within the scope of industry best practices, nine of the participants confirmed 



92 
 

that their companies consider human rights an important part of their development and 

implementation of environmental and social policies. In addition, three of the participants 

reported that their companies have been sued for violating human rights.  

 

     The participants were also asked about the procedural obligations that are suggested to be 

echoing significant oilfield practices in light of modern corporate social and human rights 

responsibilities. The majority of participants (73%) confirmed that public participation in 

decision-making; information disclosure; producing social, cultural, human rights, and 

environmental impact assessments; and providing local communities with access to justice and 

grievance mechanisms, should be regarded as corporations’ principal obligations and social 

responsibilities. They also supported the idea that these practices form a crucial part of 

companies’ commitment to CSR, and suggested their incorporation into the broad concept of 

GOP.  

     It was also essential in this survey to inquire about the international human rights, social 

and environmental conventions and/or organisations of which participants’ employer 

companies are members, as this could help in recognising the grounds and external factors 

that could influence companies’ socio-environmental performance and, thus, their compliance 

with GOP.  Some stated that their companies followed some national guidelines, such as the 

Occupational Safety and Health Administration (OSHA) standards regarding environmental 

protection and safety under the US Occupational Safety and Health Act of 1970. Others 

mentioned the UN Guiding Principles, OECD and IPIECA guidelines, and the UN Global 

Compact as the main international sources of their socio-environmental responsibilities. 

          Participants were also asked to express their views and suggestions on the main corporate 

social and environmental responsibilities that should be incorporated into the concept of GOP. 
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The answers were diverse, and included companies’ obligations to protect biodiversity, the 

environment, and indigenous and local communities. They also reported that the reduction of 

gas flaring and oil spills should be one of the priorities, as well as the responsibility to preserve 

natural resources and conduct extractive operations in a sustainable manner, protecting the 

interests of future generations. Community development and improving infrastructure and 

services were also mentioned as important social practices. Participants further suggested 

considering the cultural peculiarities of local populations and applying international standards 

in preserving the ecosystem. 

     With regard to methods of promoting these practices among DOPCs, some respondents 

endorsed companies’ contractual obligations in ensuring an optimum application of socio-

environmental standards, and through appointing specialised agencies responsible for 

monitoring adherence to these procedures and imposing penalties in case of violation. 

Accordingly, these agencies should also assure that all operations are safe to progress and 

the operator is committed to the contractual terms and conditions. 

     The final question was about the potential role of human rights principles in upholding the 

socio-environmental aspects of GOP. Some considered that human rights can play a 

significant role in regulating the rights of workers within the industry, while others went further 

to acknowledge the influence of human rights in giving more credibility to companies’ 

transparency and good governance initiatives. On the other hand, some believed that the 

protection of human right is still primarily a state obligation and may not have an evident effect 

on the concept of good practice. To this end, they suggested that in order to provide a better 

protection of workers’ human rights, host states should facilitate the establishment of 

employees’ associations and empower them with all the means necessary for safeguarding 

their rights and deterring companies from violating them. Nonetheless, they did not deny the 

significance of companies’ role in and commitment to maintaining some of these fundamental 

rights, such as the right to proper healthcare and education, especially when these companies 

are from states that are pioneering the development and protection of human rights principles.  

     In short, there have been different views on the sources and implications of GOP within the 

industry, where some of the participants emphasised the reactive remedial actions, while 

others confirmed the significance of proactive and preventive measures in protecting the 

environment and local communities as being essential components of GOP. There have also 

been disagreement on the way human rights principles can be located within the concept of 

GOP and the role that states can play in upholding these obligations.  
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     This difference in comprehending the term GOP and defining its field of application by the 

industry makes the clarification of the scope and content of this term a fundamental issue. On 

the other hand, the near-consensus of the participants on the essentiality of bringing procedural 

participatory practices to the industry domain and introducing them as obligatory and 

enforceable measures under the legal and contractual liability to apply GOP, urges the 

researcher to seek methods of incorporating these practices into the conventional concept of 

GOP. 

4.4.2 The interpretation of GOP by secondary sources 

     There have been attempts by some scholars to delineate and analyse the main 

characteristics of the term GOP. John Chandler, for instance, puts forth some important 

discussions about the implications and evolution of the concept of GOP.118 He mentions that 

the term GOP was not intended to encompass infrastructure sharing or economic benchmarks 

but rather to provide basic standards or methods of conducing exploration and drilling in a safe 

and effective manner.119 Chandler suggests amending the current definition of GOP in order 

to encompass regional matters by considering the maximisation of hydrocarbon recovery in a 

technically and economically sustainable manner, and the usage of operational and structural 

safety methods and processes to prevent accidents. 

 

    Mike Bunter, on the other hand, presented a thorough investigation of the implications of the 

term GOP in order to provide an in-depth examination of the BP Macondo well blowout case. 

In this context, Bunter states that ‘little attention has been paid to a rigorous legal analysis of 

the term GOP’, and points out that GOP’s ‘definition seems simple enough but deceptively 

broad’. 120 According to Bunter, ‘GOP provides a set of rules by which petroleum professionals 

self-regulate the conduct of petroleum operations on a day-by-day basis’, and suggests that 

the ‘imposition of these tough standards takes place in an evolving process of self-regulation 

by skilled oil-men’.121 He adds that these rules should be about not only the equipment and 

techniques used in petroleum operations, but also apply to the personal conduct of employees, 

supervisors, and management as well as to the environment and safety.122 Bunter goes further 

to consider some oilfield practices as customary or common law, by describing this as the 

                                                
118 J.A. Chandler, Petroleum Resource Management: How Governments Manage Their Offshore Petroleum Resources (Edward  Elgar 
Publishing 2018), p. 189 
119 Ibid 185, 186 
120 M.A.G. Bunter, ‘World-wide standards of Good Oilfield Practice: the impact of the blow-out, deaths and spill at the BP Macondo 
well, the MC 252/1-01, US Gulf of Mexico’ (2013) 11(2) Oil, Gas & Energy Law Intelligence 
121 Ibid 3 
122 Ibid 2 
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‘imposition of the Customary Law of the Oilfields’, where their breach could ‘attract the 

strongest condemnation and might be subject to legal penalties’.123 He also points out that the 

standards of GOP have been constantly changing and evolving to adapt to and incorporate up-

to-date techniques of petroleum production and exploration.  

     The uncertainty and ambiguity of the term GOP opens the floor for debate over the reasons 

behind leaving this term without a clear definition, and whether this omission has been 

intentional or not. The negative perspective on this is that the industry has purposefully left 

GOP without clear boundaries in order to undermine the obligations of MNOCs in carrying out 

a certain set of standards, and hence reduce certain costs and the likelihood of being held 

accountable for negligence. By contrast, the positive perspective, that this is the more 

commonly held attitude, suggests that not restricting the content of GOP provides it with the 

ability to encompass novel technologies and methods of oilfield management and socio-

environmental protection. Patricia Park adopted the latter perspective, confirming that the 

inherent ambiguity grants GOP the flexibility and adaptive capability to keep up faster and 

easier with changeable circumstances.124 Chandler also considers this lack of agreed definition 

of the term GOP as a positive attribute, providing room for arguing the degree of consensus 

on the practices, which was regarded as one of the main features of GOP by the Australian 

Offshore Petroleum and Greenhouse Gas Storage Act 2006.125  

     However, the disadvantage of this ambiguity is that it make the task of judiciary and other 

concerned bodies in determining the responsibilities of MNOCs and holding them accountable 

to these, more difficult. In this regard, Wawryk indicates that ‘there is a trade-off between the 

need for flexibility, encapsulated in such phrases as "good oilfield practice", and the ambiguity 

inherent in these terms’.126 In other words, referring to GOP without stipulating its definite 

components can be advantageous in terms of allowing these measures to keep pace with 

industry advances, but simultaneously causing the term GOP to remain blurred and uncertain 

for enforcement purposes.   

 

     Some scholars also suggest that the flexibility of GOP is necessary not only for keeping up 

with technical advances, but also for its applicability in different ecological and demographic 

extractive areas, which requires different socio-environmental commitments. 127  As such, 

labelling environmental standards as ‘good’ (or ‘best’), according to this perspective, would be 

                                                
123 Ibid 
124 Patricia Park, International Law of Energy and Environment (2nd edn, 2013), p. 12 
125 Chandler (n 118) 186 
126 Wawryk (n 8) 
127 F. Jahn, M. Cook and M. Graham, Hydrocarbon Exploration and Production (2nd edn, 2008) 

https://www.google.co.uk/search?tbo=p&tbm=bks&q=inauthor:%22Mark+Cook%22
https://www.google.co.uk/search?tbo=p&tbm=bks&q=inauthor:%22Mark+Graham%22
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highly dependent on the area in which they are intended to be applied. According to this 

assumption, it would be inappropriate to globally introduce an environmental procedure as 

being the best applicable action. This means that only in areas with similar characteristics can 

a set of integrated practices be described as the most appropriate. Therefore, for instance, Iraq 

and other Persian Gulf oil-producing countries can have their own environmental standards 

that may not necessarily be defined as good or ideal elsewhere. Park agrees that in defining 

GOP, local conditions must be taken into account, and it is the operator’s responsibility to 

choose the best practice and justify their selection to the host government. 128  This assumption 

is supported by the International Association of Oil & Gas Producers, which suggests that the 

absence of an internationally agreed definition of GOP can be taken advantage of through 

choosing standards and solutions commensurate with the area and conditions of operations.129  

 

     Therefore, theoretically speaking, the term GOP has been prone to different interpretations 

and analysis, and the common view is that the term GOP, whether intentionally or 

unintentionally, has been left elastic and blurred, and changes with changing circumstances. 

Nonetheless, from a legal and judicial perspective, this vagueness may not prevent the 

delineation of some of the characteristics of GOP under the influence of petroleum practices 

and standards that have been nationally imposed, internally favoured, and internationally 

practised, accepted, and recommended by industry-linked organisations.  

4.5 GOP’S LEGAL STATUS 

     As mentioned above, there is near consensus that the term GOP lacks a clear and 

internationally recognised interpretation.130 Thus, different primary and secondary sources 

have adopted distinct methods to define the term GOP and to identify the main social and 

environmental obligations of the upstream industry under this set of standards. Nevertheless, 

GOP has been accepted by some as referring to all those measures and standards 

recommended by specialised international institutions.131 It is also suggested that GOP can 

reflect those procedures voluntarily adopted by well-known multinational petroleum 

corporations over a long period of time, that have been consistently stipulated in petroleum 

contracts and are internationally accepted.132 These diverse foundations of GOP may not be 
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clearly distinguishable or contradictory, and can represent cooperative and complementary 

bases for these standards, especially when companies’ practices and precedents are inspired 

by institutional guidelines.  

     De Jesus distinguishes between GOP and the standards that evolved from petroleum 

contractual clauses and the publications of professional associations. 133  This preferential 

perspective of De Jesus in undermining the scope of GOP could be due to an attempt to 

support the argument that these contractual clauses and publications alongside GOP are 

contributing to the formation of lex petrolea. Therefore, by this separation and granting lex 

petorlea a unique foundation, De Jesus attempts to avoid confusion between GOP and lex 

petrolea and to maintain lex petrolea’s superiority and independence, which could otherwise 

be questioned. The same argument may apply to the principle of ‘reasonable and prudent 

operator’, which was defended by Chandler and compared with GOP. Chandler states that this 

principle is more precise and enforceable than GOP, where GOP’s focus is more on ‘good and 

safe practices in general operations rather than the commercial interests of any person’.134 

Chandler claims that this has meant that GOP is not often raised in judicial proceedings.  

     The legal status of GOP and its categorisation as soft or hard law has been a subject of 

controversy, a fact that presents an obstacle to the arbitrary and judiciary interpretation and 

enforcement of these practices. Although there is a strong argument that these guidelines 

signify non-binding rules with the status of soft law, some suggest that particular elements of 

these standards can have the potential to gradually develop, or have already developed, to 

become hard law.135 Examples of these elements are the application of environmental impact 

assessment (EIA) or the recognition of the customary rights of indigenous peoples to access 

land and other natural resources, and to enjoy a healthy and clean environment, which have 

been codified in a number of international documents, such as the Antarctic and World Bank 

guidelines.136  

    Wawryk and De Jesus claim that these elements of GOP will potentially create a new set of 

transnational rules known as lex petrolea beyond the conventional treaty and customary 

international law, through being constantly practised and accepted by petroleum industries and 

international arbitral tribunals. 137  Wawryk supports this idea by raising the point that the 
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legitimacy of these practices as law is derived from their use and acceptance by the members 

of the international petroleum industry, which could be regarded as opinio juris.138  

     On the other hand, some do not support the idea that these practices have gained legal 

status and suggest that they are still within the scope of soft law that has only the potential to 

provide groundwork for future hard law.139 The Rio Declaration (1992) can be mentioned as an 

example which, although technically a ‘soft law’ instrument, sets out several principles and 

participatory environmental-related practices that are now widely considered to be part of 

customary law.140 

 

     The binding nature of these rules and their enforceability is thus highly dependent on the 

likelihood of their application as blackletter law and/or legitimisation by arbitral tribunals.141 

Nonetheless, there is no doubt that best petroleum practices have gone beyond national laws 

and been applied globally, and have had a direct impact on the performance of transnational 

corporations. 

     There has also been debate over the approaches of reinforcing the obligatory nature of 

these guidelines and the process of their transformation from non-binding soft law to 

international hard law, where three key techniques have been proposed:142 

 Incorporating non-binding norms into treaties or UN resolutions 

 Creating customary law by being considered ‘legally authoritative by a sufficient number of 

countries over a sufficient length of time’143 

 Nationally, through their adoption by petroleum contracts and domestic laws and/or 

application by domestic courts144 

      

     However, the application of these hardening methods is not without difficulties. For 

example, as Jennifer Zerk explains, ‘customary international law is normally binding on all 

states, but treaties are only capable of binding the states that choose to become a party to 

them’.145 Which, in this case, means that if these good practices are stipulated in international 
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treaties, they will remain limited to the signatories and be incapable of being imposed on the 

whole industry. Furthermore, Zerk acknowledges the impediments to creating novel customary 

law, such as the long formation period and the lack of certainty in these types of rules.146  

     As stated above, the guidelines and practices that represent the basis for GOP have 

different elements, and these different elements may possess different legal values, a fact 

which must be taken into consideration in describing and categorising these standards. For 

instance, the technical aspects, due to their constantly changing and developing nature, will 

likely stay within the framework of non-binding, flexible, and discretionary technical guidelines. 

Whereas management procedures, such as the environmental management system (EMS), 

are of a more static nature, which enables them to be regulated and enforced in the form of 

fixed standards that could be adopted within national and international laws.  

     Furthermore, those aspects that are already codified by international documents and 

considered as universally binding, such as the protection of human rights, cannot in any way 

be, in this context, labelled as discretionary or adaptable. 147  Therefore, in this research, 

identifying the content of GOP and its legal and judicial interpretation and enforceability will 

depend on the status of each component and whether it is an absolute non-binding guideline, 

soft law in a transition phase, or binding international law. Moreover, for future studies, this 

variety in legal values should encourage a bottom–up approach to analysing the legal status 

of GOP through investigating the non-binding environmental rules under soft law, self-

regulation, and model contracts to suggest or predict their incorporation into national and 

international binding laws. 

4.5.1 The principal sources of GOP 

     There is no international convention addressing the issue of the environmental impacts of 

onshore petroleum operations and their remedial measures, mainly due to the fact that onshore 

operations, unlike offshore operations, are considered to be a sovereign matter, historically 

being regulated nationally and subjected to the domestic jurisdiction of states.148 

 

     Furthermore, as mentioned above, most DOPCs, including Iraq, lack a comprehensive legal 

system capable of regulating all industry’s social and environmental procedures. Therefore, it 

is suggested that GOP within the onshore upstream industries of DOPCs can reflect the 

voluntary environmental guidelines and policies adopted by the most well-known multinational 
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petroleum corporations for an extended period of time, consistently stipulated in petroleum 

contracts and are internationally accepted. 149  The guidelines of the below-mentioned 

organisations can also be inspired by the best practices of the member operators. As such, 

there could be a mutual effect between these organisations and the practices of companies, 

where the guidelines represent manifestations of companies’ practices and vice versa, where 

companies’ performance is influenced by the guidelines.  

 

     These guidelines and standards are mainly derived from the publications of several 

dedicated international petroleum associations, environmental NGOs, and IGOs. 150  The 

following organisations are suggested to be the main sources reflecting GOP:151  

 International Petroleum Industry Environmental Conservation Association (IPIECA) 

 American Petroleum Institute (API) 

 Australian Petroleum Production and Exploration Association (APPEA) 

 Global Reporting Initiative (GRI) 

 International Organisation for Standardization (ISO) 

 International Finance Corporation (IFC) 

 United Nations Global Compact (UNGC) 

 United Nations Environment Programme (UNEP) 

 International Association of Oil and Gas Producers (OGP) 

 Extractive Industries Transparency Initiative (EITI) 

 World Bank Group Environmental, Health and Safety Guidelines (EHS Guidelines)152 

 

     These guidelines have influenced the industry in different ways. Some of these guidelines 

are directed towards a specific region (such as the API), while others are of a more general 

and transboundary nature (such as the UNGC). On the other hand, some institutions are 

confined to addressing a specific aspect within the industry, such as the GRI, which focuses 

on the reporting process, while others attempt to provide comprehensive set of instructions 

covering the socio-environmental facets of the industry, such as the IPIECA.  

    These guidelines, in general, form the basis of the components of GOP, where most oil 

companies are members of these organisations and have been exchanging experiences in 

regard to information, experiments, and documentation. However, the multiplicity and diversity 
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of these guidelines and standards could be another factor rendering the term GOP and the 

socio-environmental requirements it encompasses ambiguous and indefinite.153  

4.6 THE ENVIRONMENTAL AND SOCIAL REQUIREMENTS OF GOP UNDER THE PRESENT-DAY 

CHARACTERISATION  

      Following this demonstration of the main schools of thought in terms of the existing 

understandings of the term GOP and the main sources from which these standards can be 

derived, this section will explore in more depth its content and requirements. The term GOP 

includes all petroleum practices ranging from operational, technical, financial, and managerial 

to social and environmental procedures. However, since the main scope of this research is 

companies’ socio-environmental responsibilities, this part will focus only on the social and 

environmental practices that can be derived from the contemporary comprehension of the term 

GOP.  

 

     As has been stated before, GOP has not benefitted from a thorough national and/or 

international academic, judicial, and legal explanation. Consequently, the socio-environmental 

requirements it encompasses have remained similarly incomplete and vague. This has urged 

some scholars, such as Wawryk, to attempt to classify the components of GOP by highlighting 

the most prominent contemporary practices of the industry globally. Wawryk summarises the 

main environmental requirements, in accordance with stakeholders’ present comprehension of 

the term GOP, as the adoption and implementation of environmental impact assessment (EIA); 

environmental management systems (EMS); environmental performance evaluation (EPE); 

environmental monitoring and auditing; and environmental reporting.154 Hence, the following 

sections will briefly explain these procedures.  

4.6.1 Environmental impact assessment (EIA) 

     EIA is recognised as an effective tool for protecting the environment and has been given 

special attention within the oil industry. EIA can be described as a precautionary procedure 

aims at presenting an in-depth assessment of the direct and indirect impacts of oil operations 

on the environment, suggests managerial and mitigation measures to deal with environmental 

accidents, and addresses effective monitoring and evaluation mechanisms. 155  The main 

objective behind the process of EIA is to inform stakeholders and decision makers of the scale 

of the potential environmental impacts associated with the planned project and development, 
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in order to enable them to put in place effective mitigation and compensation strategies.156 This 

evaluative procedure may cover a range of effects, including short-term and long-term socio-

environmental impacts, direct impacts, indirect impacts, cumulative impacts, transboundary 

and global impacts.157 

     This procedure has been endorsed and introduced as a mandatory requirement by a 

number of national and international sources. The Espoo Convention and Kiev Protocol can be 

mentioned in this context as principal international treaties that have contributed to the 

regulation and development of this process.158 An example of a national law upholding the EIA 

procedure is the Nigerian EIA Decree (1992), which regards the preparation and submission 

of EIA as one of the main obligations of the oil sector, and goes further to demand EIA in almost 

all exploration and production stages, including decommissioning.159   

     Since petroleum operations are high risk and likely to entail wide-scale ecological disruption, 

it is suggested that EIA be conducted before the licence is granted and, in all cases, prior to 

the start of the development phase.160 It is also suggested that, to minimise ecological impact, 

host states must have the right to require staged EIA, or a preliminary baseline EIA followed 

by a full EIA.161  Frank Jahn also suggests that EIA should be carried out throughout all 

operating stages, namely: seismic activities, exploration and appraisal drilling, development 

and facilities installation, production operations, decommissioning, and abandonment.162 

     The content of EIA could be determined in a similar way to the content of GOP. It is common 

that details about the content of EIA be primarily enshrined in national environmental laws. 

However, when such legislation is lacking or inadequate, the involved parties are invited to 

incorporate this information into petroleum agreements. When these contracts are incapable 

of providing such detailed guidelines, the ideal alternative could be referral to international 

standards set by dedicated organisations such as IPIECA and the Performance Standards of 

the IFC. 163  

     The content of EIA varies depending on the contractual circumstances and the socio-

environmental conditions of the area in which the operations are planned to be conducted. The 
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local regulatory system will also be vital in determining the oil companies’ responsibilities to 

consider the vulnerable and potentially affected human and ecological aspects, preventive and 

proactive actions, and alternatives in their preparation of EIA. Therefore, EIA is expected to be 

conducted to meet the legal requirements of the host state, ensure that petroleum activities are 

in compliance with local environmental conditions, and to measure risks and potential liabilities 

in the case of accidents.164 Within this context, some scholars have provided non-exhaustive 

lists of the aspects that are frequently required to be assessed and incorporated into the final 

EIA report, typically encompassing some or all of the following:165  

 Livelihoods and incomes of affected communities within the project area 

 Flora, fauna, and biodiversity 

 Loss of access to land and sea by communities, and land acquisition  

 Community health and safety  

 Security issues 

 Labour 

 Effects on hunting and fishing 

 Disturbances caused by high noise levels (noise control in built-up areas) 

 Emissions and air pollution control 

 Water quality 

 Conflicts and human rights 

 Resettlement and compensation 

 Cultural heritage 

 Protection of sites of special interest 

 Effluent and waste disposal 

 Visual impact  

 Traffic 

 Emergency response  

     Some of these aspects are highly important and should not be overlooked under any 

circumstances, especially those related to local communities and labour. As was explained in 

section 4.5 (GOP’s legal status and sources), some responsibilities of the industry may develop 

to become obligatory customary law, specifically those linked to human rights and that have 

been endorsed by international treaties. In this case, host and home states will also be 
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responsible for ensuring the commitment of the industry to these rules. Wawryk highlights, as 

an example, the customary right of indigenous people to access to land and other natural 

resources and to exploit the products of those resources, as areas that are highly 

recommended to be addressed in the EIA.166 

 

     Frank Jahn also suggests that EIA should not be confined to demonstrating the potential 

impact scale, and should go further to reflect the general policy of companies based on best 

practices by describing the corporation’s screening, scoping, public consultation and 

participation, reviewing, decision making, monitoring, and auditing strategies.167 Companies 

should also be obliged to include in their EIA the preventive, minimising and alternative 

measures taken, such as noise- and emissions-reducing mechanisms, waste disposal and 

management, drainage networks and water treatment, and emergency response plans.168 

Jahn further suggests that the structure and stages of EIA be revisable in order to give the best 

results possible, and proposed the following steps for this purpose:  

 

                                                                                            No 

 

     

     The process of reviewing EIA and the body in charge vary by country. For instance, in Iraq, 

the Ministry of Environment is the responsible authority for revising EIAs. Nonetheless, this 

ministry has the right to seek assistance from external advisory bodies in the task of preparing 

and revising EIAs.169 Other countries have assigned independent institutions to review and set 

the criteria for EIA, such as the UK Environment Agency.  

 

     EIA, as an obligation placed upon oil companies to be carried out before or during 

operations, has been provided for by various sources, such as international organisations, 

petroleum contracts, national and international laws. One of the principal international 

guidelines in this regard is the World Bank Environmental Assessment Sourcebook, in which 
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EIA is required as a condition for receiving funds from the bank.170 Other significant sources 

are the IFC performance guidelines and the IPIECA guidance on human rights, environmental, 

social and health impact assessments.171 The latter’s attempt at incorporating human rights 

considerations into petroleum operations’ impact assessments is of a special interest for this 

research. The motivation behind this initiative and its potential positive impacts on local 

communities and the environment will be highlighted in more depth in chapter six.   

 

     With regard to the contractual obligation of carrying out EIA, petroleum agreements, 

whether in a form of PSC or service contracts, have an important role in specifying the main 

requirements of EIA. This may include the number, timing, and content of EIAs. The example 

that has been chosen in this context is Iraq’s technical service contract for the Rumaila Field.172 

Article 41.5 of this contract required two environmental impact studies to be carried out to cover 

‘the prevailing conditions relating to the environment, human beings and local communities, 

the flora and fauna in the Contract Area and in the adjoining or neighbouring areas’, and to 

identify the potential effects of operations on these areas.  

 

     This contract also required indicating the minimising measures to be taken within the 

methods stipulated in the same contract.  The first EIA was intended to act as a baseline study 

and was carried out before the commencement of any fieldwork. Baseline studies normally 

include a detailed description of the present ecological and demographic status of the intended 

operations area in order to detect the vulnerable and sensitive aspects. The second 

assessment was to be submitted by the company during the field development phase and 

included actions in place for reducing the negative impacts of the operations on the 

environment and local communities that had already started to occur. According to this contract 

(Article 41.8), the contractors were required, in their second EIA, to evaluate the following 

issues:173  

 Proposed access cutting 

 Wildlife and habitat protection 

 Fuel storage and handling 

 Use of explosives 

 Liquid and solid waste and debris disposal 

                                                
170 Environmental Assessment Sourcebook, ‘Guidelines for Environmental Assessment of Energy and Industry Projects’, World Bank 
Environment Department, Volumes 1, 2, 3 
171 Integrating human rights into environmental, social and health impact assessments, A practical guide for the oil and gas industry 
(IPIECA 2013) 
172 Rumaila TSC (n 14) 
173 Ibid art. 41.8 



106 
 

 Cultural and archaeological sites 

 Selection of drilling sites 

 Protection of freshwater horizons 

 Blowout prevention plan 

 Flaring scale 

 Abandonment and decommissioning of wells 

 Noise control 

 

     This contract also stipulated the consideration of environmental national laws, along with 

GOP, in conducting the EIA and other socio-environmental procedures.174 However, Iraqi laws 

in this regard are, to some extent, inadequate. Law 37 of 2008 (which established the Ministry 

of Environment (MoE)) requires that EIAs be submitted to the MoE (Article 4/14). However, this 

law does not determine the specifics and requirements of this process. Details about the 

content of EIAs have been stipulated in another law, Law No. 27 of 2009 for the Protection and 

Improvement of the Environment (Article 10). This law provides more information about the 

aspects that need to be addressed in these assessments. Although the law stipulates that any 

operator engaged in environmentally harmful activities will be prevented from functioning 

without the consent of the MoE, it does not explicitly determine the body responsible for 

designing and revising the EIAs. The ambiguity in addressing the issue of EIA has adversely 

affected the oil industry in Iraq in terms of EIA preparation. It has led this sector to seek the 

establishment of its own autonomous EIA system and assign internal experts to carry the 

burden of formulating and reviewing EIAs. This deviation from the law is apparent in Iraq’s 

technical service contracts, where state regional oil companies have been selected as principal 

bodies in evaluating and approving the EIAs that are submitted by contractors and operators.175 

 

     In regard to the current concept of EIA, it is argued that EIA is mainly concerned with the 

evaluation of potential environmental impacts of petroleum operations rather than assessing 

the actual effect of these activities on human rights, society, culture, and heritage.  Against this 

background, Gao and the EI Source Book suggest that public participation and impacts on 

socioeconomic and human rights should be given a wider scope and increased attention 

throughout the EIA progression phases.176 
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4.6.2 Environmental management system (EMS) 

     EMS is another significant component of the present-day conceptualisation and 

understanding of the term GOP. A number of organisations have created standards and 

guidelines for EMS, including ISO, the European Union, API, APPEA, and OGP.177 The main 

document setting out a detailed code of practice for EMS process is ISO 14001. The 

fundamental mechanisms identified in ISO 14001 for implementing effective EMS are the 

establishment of an up-to-date environmental policy and planning, as well as setting 

prerequisite operational checking, correcting, and management reviewing strategies.178 

 

    This document first sets out the criteria and basis for a functional environmental 

management system by requiring the understanding of the operational framework of the 

concerned organisation, recognising the needs and expectations of interested parties and 

stakeholders, and determining the scope and characteristics of the quality management 

structure. It also stresses the significance of advance determination of the EMS objectives, 

which should be consistent with the environmental policy and capable of being measured, and 

requires choosing appropriate plans for achieving these goals as well as actions to address 

risks and opportunities.  

     Moreover, ISO guidelines require employing a high level of supportive resources, 

competence, awareness, communication, and documented information process in order to 

guarantee ideal operational planning, control, emergency preparedness and response. In order 

to ensure the long-term consistency and functioning of these plans, organisations must 

endorse their performance evaluation by conducting frequent monitoring, measurement, 

analysis, internal audit, and management review. In case of any deviation from the predefined 

objectives and plans, the nonconformity, corrective action, and continual improvement 

measures should be available and applied immediately.   

     The other key regional source for EMS is the European Union’s Eco-Management and Audit 

Scheme (EMAS). 179  This regulation considers EMS as a key instrument in achieving 

organisational goals to promote continuous improvement of their environmental protection 

procedures, to accomplish an appropriate systematic and periodic evaluation of their 

performance, and to safeguard progressive public involvement and employee training 
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strategies.180 This regulation also requires the establishment of an independent and neutral 

environmental verification and accreditation system to ensure optimal auditing and application 

of EMS. 

 

     Other international petroleum-related organisations, such as OGP, API, and APPEA have 

also put forward instructions on the techniques of implementing EMS. These have been 

influenced by the best practices of their members as well as the principles set out in ISO 

14001. 181  These guidelines represent ‘voluntary tools to assist companies to develop or 

enhance an environmental health and safety management system’.182 They suggest that EMS 

be considered an ongoing integral part of the business management process. In other words, 

the level of companies’ commitment to their environmental management plans should be 

interchangeably reflecting and going hand in hand with their overall business achievements. In 

this sense, EMS could be regarded as an essential criterion in evaluating the economic 

performance of the company.183  

 

     EMS in the oil industry goes through three main stages: 'before’, which is the preparatory 

phase and includes the preparation of the EMS plan and EIA184; ‘during’, which is the operating 

phase and includes anti-pollution measures, self-surveillance, monitoring, reporting, and 

environmental audits; and, finally, the ‘aftercare’ phase, which mainly consists of well capping, 

decommissioning and site rehabilitation. 185 

     The main objective behind the adoption and implementation of these plans is to put in place 

appropriate managerial and technical procedures capable of preventing or minimising the 

adverse environmental impacts of oil operations, by focusing on emissions reduction, waste 

disposal and decommissioning strategies, whereas human rights and social considerations 

receive less attention. In addition, the main source of EMS, which is ISO 14001, remains a 

non-binding advisory code of practice. Nevertheless, it can play a crucial role in providing 

management assistance to companies in order to facilitate their compliance with the prevailing 

local and international legal obligations.186  
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4.6.3 Environmental performance evaluation (EPE) 

     EPE is a management procedure that was developed to guarantee continuous and effective 

measurement and improvement of corporations’ environmental performance. ISO has made a 

vital contribution to the establishment and endorsement of this concept, publishing two 

documents containing instructions for corporations on how to achieve and enhance EPE. 

These documents are ISO 14031 (1999) Environmental Management – Environmental 

Performance Evaluation - Guidelines, and the Accompanying Technical Report, ISO/TR 14032 

(1999).187   

     A controversial aspect of EPE is the method of selecting indicators to measure the 

environmental protection activities. Indicators are usually classified into three categories: 

environmental management indicators (EMIs); environmental performance indicators (EPIs); 

and the state of the environment, or environmental indicators (EIs). EMIs evaluate those 

actions that have been primarily conducted by management employees in order to reduce 

environmental impacts, while EPIs are employed to assess the operation of facilities and 

equipment and their potential impact on the environment by, for example, examining their age, 

level of emissions, and waste production. Lastly, EIs are used to examine the present 

ecological and social condition of the operations area in order to highlight the most vulnerable 

aspects and the potential impact of activities on them.188 

 

     All of these indicators can be derived from the standards and guidelines that represent the 

oil industry’s main socio-environmental regulatory sources, such as API, OGP, APPEA, and 

the World Bank. These institutions have been cooperating to develop the indicators of 

environmental performance. 189  Meanwhile, some giant oil enterprises, such as Arco, BP 

Amoco, Conoco, Shell, and Statoil, have attempted to establish and develop their own 

environmental protection and sustainability policies by coordinating and harmonising the 

indicators they use. This allows them ‘to benchmark their worldwide upstream health, safety 

and environmental performance against each other’.190 They have agreed on 21 parameters 

in three areas to measure health, safety, and environmental performance: company 

descriptors, results measures, and activity indicators.191 
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190 Wawryk (n 8) 419 
191 SustainAbility Ltd/UNEP, ‘The Oil Sector Report: A Review of Environmental Disclosure in the Oil Industry’ (The Beacon Press, 
London, 1999), p. 57 



110 
 

     These companies have also sought to develop measurable indicators of social performance 

by addressing ethical issues (such as human rights, bribery/corruption, gender, cultural and 

racial diversity, and political activities) and stakeholder relations (such as the relationships 

between employees, suppliers and customers, local communities, NGOs, and the 

government). Developing these indicators will certainly enhance their social considerations, 

and allow the stakeholders and all other concerned and affected bodies to compare the social 

performance of one company with others and reach a judgement. This interaction between the 

society and contractors will undoubtedly facilitate and accelerate the promotion of the evolving 

participatory practices, such as public engagement in decision making and information 

disclosure.192 

4.6.4 Environmental monitoring and auditing 

     Environmental monitoring and auditing as another conventional aspect of GOP that has a 

substantial role in the protection of the environment from petroleum operations. This procedure 

represents a significant management and reviewing responsibility required by a number of 

international organisations, such ISO, Environmental Management and Audit Scheme (EMAS), 

OGP, API, and APPEA. Monitoring and auditing can largely assist corporates to achieve and 

control their environmental protection plans, evaluate their performance, and meet their socio-

environmental obligations.193 

      Generally speaking, this process should consist of regular and continuous examination of 

equipment, operational activities, and management systems, and their impact on the 

environment. In regard to the petroleum industry, monitoring is expected to include regular 

testing of the condition and function of equipment; monitoring the environmental impacts of the 

operations by, for instance, measuring the energy consumption, waste and emission levels, 

and the toxicity of watercourses; monitoring the implementation of the environmental 

management system; and examining the effectiveness of the applied mitigation measures.194 

     By contrast, auditing is more focused on investigating companies’ compliance with their 

prearranged policies and state legislation. Auditing, within the environmental sphere, is defined 

as ‘the practice of comparing environmental regulatory and management requirements against 

the operational and management performance record of a facility by evaluating such records 

and systems against a set of predetermined standards’.195 Therefore, the main goal of auditing 
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in this context is to facilitate the control of environmental procedures and to evaluate 

companies’ adherence to their objectives and the extent to which they have been meeting 

regulatory requirements.196 

      Although auditing is essentially intended to serve as a management instrument, it can have 

a significant influence at the operational level by providing verification and feedback 

opportunities regarding the effectiveness of corporations’ environmental performance.197 Thus, 

validating the monitoring process and environmental plans and verifying their compliance with 

companies’ programmes and state laws can be achieved through auditing. This means that 

successful auditing will positively affect a company’s reputation and creditability and thereby 

increase investment opportunities by indicating a genuine commitment to and achievement of 

its environmental agenda.198 

     Auditing is not only designed to examine management and compliance levels, it can also 

be employed for technical and operational assessment purposes, such as waste and 

emissions, energy, site contamination, emergency response plans, and workers’ health and 

safety audits. Auditing can be conducted in-house, internally, or independently by a third party. 

Some prefer to use external or third-party auditors to ensure a neutral and transparent process, 

while others suggest that independent auditors, due to their weak position and vulnerability, 

may be easily swayed by pressure and the desires of the concerned company.199 

     The main codes of practice that have generally addressed the environmental auditing 

process are the ISO 14010: 1996, Guidelines for Environmental Auditing - General Principles; 

ISO 14011: 1996, Guidelines for Environmental Auditing - Audit Procedures - Auditing of EMS; 

and, ISO 14012: 1996 Guidelines for Environmental Auditing - Qualification Criteria for 

Environmental Auditors. The European Commission also published some auditing instructions 

in its Environmental Management and Audit Scheme (EMAS). The most prominent sources 

that require specific auditing strategies to be adopted and implemented by oil companies as 

part of their commitment to achieve EMS are the International Association of Oil and Gas 

Producers (IOGP), the Regional Association of Oil, Gas and Biofuels Sector Companies in 

Latin America and the Caribbean (ARPEL), and Principle 16 of the ICC Business Charter. 200 
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200 Oil and Gas Exploration and Production in Arctic and sub-Arctic Regions. IUCN/E&P Forum (1993). Report, No. 2. 55/184; Oil and 
Gas Exploration and Production in Mangrove Areas (IUCN/E&P Forum 1993). Report No. 2. 54/184; Guidelines for the Development 
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     The main difference between monitoring and auditing is that monitoring aims to achieve 

ongoing control and detection of corporations’ performance and compliance, while the 

objective of auditing is to examine the effectiveness of this monitoring process and decide 

whether its desired outcomes have been achieved in light of companies’ policies and local 

regulations.201 

4.6.5 Environmental and social reporting 

     The process of reporting has developed in recent decades and has begun to consider 

health, safety, and social aspects. Companies have been giving special attention to this 

procedure for several reasons, including a desire to improve their transparency and 

accountability, develop internal procedures, increase investment opportunities, and involve 

stakeholders. This obligation can also fall under the umbrella of wider concepts known as 

‘corporate citizenship’ or ‘corporate social responsibility’, which involve the disclosure of 

information on a particular project and its potential impacts on local communities and the 

environment.202 

     The global call for sustainability due to the problematic contradiction between economic 

growth and environmental preservation has prompted the international community to seek 

effective sustainable performance and transparency indicators. This has led to the 

development of the concept of sustainability reporting, which can be considered a common 

and consistent criterion for gauging organisations’ environmental, social, and economic 

performance and ensuring better engagement of stakeholders.203 

    The Global Reporting Initiative (GRI) has been the pioneer in directing organisations towards 

appropriate reporting progression by providing a reporting framework, disclosure mechanism, 

and performance indicators. GRI addressed the evolving concept of sustainability reporting, 

defining it as ‘the practice of measuring, disclosing, and being accountable to internal and 

external stakeholders for organisational performance towards the goal of sustainable 

development’. 204  GRI guidelines have assisted organisations worldwide to evaluate their 

sustainability performance and disclose the results, as they do with financial reporting.   
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     In the petroleum industry, reporting has also been a substantial requirement, especially in 

the event of accidents, outlining both the cause and the proportionate mitigation measures.205 

GRI published special guidance in an attempt to regulate sustainability reporting within the 

hydrocarbon sector, which requires reporting on and disclosing the internal and external 

preventive and remedial actions taken by operators and shareholders as part of attaining the 

global goal of sustainable development.206 On the environmental side, this guidance requires 

reporting on energy consumption, use of renewable resources, water usage and discharge, 

biodiversity in the operation area, the effect of activities on biodiversity, and the current and 

future plans for managing this impact. This guidance further requires the disclosure of the 

volume and the nature of produced pollutants, such as greenhouse gas emissions, waste, 

spills, flared and vented hydrocarbons, and methods of controlling them. Data on transportation 

of products and goods, their ecological impact, and the total environmental protection 

expenditures and investments are also suggested to be included in this kind of report.207   

     Another organisation that has been cooperating with GRI in developing guidance on 

voluntary sustainability reporting for the oil and gas industry is IPIECA.208 This association also 

refers to other significant oil industry institutions that have been providing the industry with 

further reporting guidance, such as API and IOGP.209 Environmental reporting is also part of 

the International Chamber of Commerce’s (ICC) Business Charter for Sustainable 

Development, which urges companies to submit an annual public report on their environmental 

performance and to communicate transparently with shareholders, employees, and public 

authorities.210 

     With regard to social and human rights reporting, GRI reporting guidelines provide 

additional labour, human rights, and social performance indicators. These guidelines require 

documenting the number of operations that involve indigenous populations, and the activities 

that are likely to cause damage to these communities. GRI also requires reporting on measures 

taken to mitigate the negative impacts on these groups.211 Other social aspects that need to 

be disclosed in accordance with GRI are the figures and data on disputes with indigenous 

people and local authorities, as well as the legal actions taken against the company, potential 

business-related corruption, anti-corruption actions and employee training, information on 
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locals resettlement and livelihood, the company’s political engagement, and any records of law 

violations.212   

 

     The World Business Council on Sustainable Development, and the US-based Coalition for 

Environmental Economies (CERES) in collaboration with the Institute of Social and Ethical 

Accountability (ISEA), have also been working on the development of indicators and reporting 

standards for sustainable development to include social performance measures. 213  The 

Extractive Industries Transparency Initiative (EITI) has been primarily working on developing 

strategies for monitoring the revenue and expenditures of oil companies and states to promote 

and uphold transparency and accountability in the exploitation of natural resources. The EITI 

plays a leading role in driving the industry to disclose information on social expenditures, which 

can assist stakeholders in investigating the extent to which this sector has been achieving 

expected and predetermined social and economic goals.214 

 

     Being members to these organisations, in addition to competition incentives, puts enormous 

pressure on oil companies to adhere to the above-mentioned reporting schemes. However, the 

compulsory nature of these procedures, similar to other industry practices, remains 

questionable. One step that could be towards regulating and enforcing the process of reporting 

is the establishment of an ad hoc body responsible for reviewing these reports. Some 

organisations, such as the IFC, GRI, ILO, and OECD, in order to achieve this end, have 

suggested the establishment of non-judicial reviewing bodies called National Contact Points 

(NCPs).215  

     Establishing and empowering this type of supervisory entity requires national and 

international cooperation, recognition, planning, and implementation, especially among 

developing countries and emerging market companies. According to Frynas, these companies 

‘have less developed environmental reporting, and even the best performers lack clear, uniform 

reporting standards’.216 The other challenge facing the industry is the multiplicity and diversity 
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of sustainable performance indicators and their sources, which complicates the process of their 

selection and implementation.217 

4.7 THE AMBIGUITY AND INEFFICIENCY OF THE CONTEMPORARY CONCEPT OF GOP  

     This chapter has examined the term GOP by analysing its current legal status, definitions, 

and components. It has been shown that there are a variety of legal, contractual, and instructive 

sources around the world that have endeavoured to delineate the main particularities of this 

term. This could eventually enable the industry to recognise and adopt a specific set of rules 

and measures in fulfilment of the requirements of GOP. Additionally, the area within which 

operations take place can be crucial in identifying and meeting local standards and 

preferences.218  

 

     The questions that arise in this context are: can selecting a particular code of practice and 

regarding it as GOP in accordance with domestic requirements, judicially and legally discharge 

corporations from applying other international norms? How can judicial authorities rule on 

whether a company has neglected a vital practice, despite not being required by domestic laws 

and contracts? Here, the necessity of an internationally recognised and agreed definition of the 

term GOP will emerge.  

 

      Although the term GOP has been widely used, it seems that little attention has been paid 

by the international community to putting forward a clear interpretation and legal analysis of 

the term.219 This has been an obstacle to the imposition of GOP. The sources that require 

compliance with GOP usually mention general terms in describing GOP, such as ‘acting in due 

diligence and prudence’ or ‘commitment to applying standards ordinarily exercised by 

operators engaged in similar activity under similar circumstances’.220 These types of definitions, 

although giving more options to the industry, which could be an advantage in terms of providing 

the term GOP with the flexibility and ability to keep up with technical advancements, conflict 

with the legal and judicial need for a clear determination and classification of companies’ socio-

environmental responsibilities.221 This situation has been described by Wawryk as a ‘trade-off 
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between the need for flexibility, encapsulated in such phrases as "good oilfield practice", and 

the ambiguity inherent in these terms.’222  

 

     Concerned environmental bodies, such as NGOs, governmental local authorities, and the 

operators themselves are expected to monitor and enforce the application of GOP, and in case 

of any non-compliance, the violator should be held accountable. However, if GOP is not clearly 

defined and listed, this control process will be undermined; this is exacerbated by the absence 

of a robust local or global alternative benchmark for assessing companies’ socio-environmental 

performance.  

 

     In most DOPCs’ laws and petroleum agreements, where GOP has been stipulated as a 

source of environmental responsibility,223 a clear reference to what constitutes GOP is lacking. 

This causes confusion for host countries and contractors, as well as deteriorating the 

environmental protection systems within the sector overall. Furthermore, in the case of a 

contradiction between national laws and companies’ voluntary initiatives and internal 

procedures in categorising the term GOP, both DOPCs’ regulations and agreements typically 

fail to specify which should receive preference.224 The implications of the term GOP are also 

geographically confined to specific field and local concerns, a fact that means this issue is 

rarely addressed within a regional or international scope.225 

 

     According to India’s Good International Petroleum Industry Practices (GIPIP) report, due to 

the lack of clarity of GOP principles, ‘enforcement and adherence to GIPIP is fraught with 

subjectivity and prone to unnecessary disputes’. 226  These guidelines suggest the 

establishment of an ad hoc national committee responsible for determining what constitutes 

GOP, which can receive assistance from professional external institutions. 

 

     Another factor that makes having an integrated international interpretation of GOP 

particularly important is that most developing and emerging economies lack a strong and 

independent judiciary and, at the same time, they are highly dependent on oil revenues, often 
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at the expense of environmental and social priorities. This means that, in the absence of a 

recognised definition of GOP, the term could be interpreted by judicial institutions in these 

countries in a way that requires ‘the lowest level of environmental protection rather than the 

most stringent practices’ in order to smoothen production, attract more investors and, 

ultimately, achieve greater economic gains. 227  David Brothwick and India's GIPIP report 

emphasise the urgent need for a clearer and more comprehensive explanation of the term 

GOP and the role this clarification could play in motivating companies and host countries to be 

more adhering to international standards.228 

 

     Petroleum service and production contracts and legislation within DOPCs usually reflect 

state policies, whether intentionally or unintentionally, in leaving GOP a vague and broad 

concept lacking clear definition and legal basis.229 Examples of insufficient definitions of the 

term GOP can be found in Iraq’s Federal Oil and Gas Draft Law and Iraq’s Rumaila Field 

Technical Service Contract (TSC). The Federal Draft Law defines GOP as ‘effective good, safe, 

environmentally friendly and economic practices in petroleum exploration and production’.230 

Although in Iraq’s TSC the parties attempted to provide a somewhat more detailed definition, 

it remains within the same grey area in terms of not determining the definite sources of and 

legal grounds for these practices.231 

 

     This uncertainty surrounding the term GOP seems to be an international issue concerning 

not only oil-based economies but has also been identified by the regulators of some developed 

countries. David Brothwick makes this clear in a report to the Australian Ministry of Resources 

and Energy, known as the ‘Report of the Montara Commission of Inquiry’, in which it is stated 

that this ambiguity of the term GOP ‘has left regulators with an ambiguous standard to rely on 

when assessing applications submitted by operators’.232 . He suggests that in order to improve 

this concept, reference should be made to standards that are more specific. Brothwick also 

recommends that the definition provided by the Australian Offshore Petroleum and 

Greenhouse Gas Storage Act (2006) could be amended by replacing the word ‘mean’ with 

‘includes’ to make an inclusive definition providing room for further development of the term.233 
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Upon these suggestions, the Commonwealth Government accepted these amendments to the 

definition of GOP, but the changes have not been implemented.234 

 

     In general, GOP can be described as being an ambiguous, misleading, and deceptively 

broad notion that lacks legal analysis and is incapable of clearly specifying the lower and higher 

socio-environmental standards for the oil sector.235 There is no internationally agreed definition 

or interpretation of the term, and as such it mainly functions as a general reference.236 This 

would leave stakeholders and judiciaries with a variety of choices and interpretations, which 

may undermine the monitoring and enforcement of socio-environmental obligations. Therefore, 

it is essential in the next chapters to identify innovative interpretive tools capable of generating 

a more comprehensive and integrated definition and adding socio-environmental dimensions 

to the current primitive comprehension of the term.  

4.8  CONCLUDING REMARKS 

     The inadequacy of the legal systems of some oil-producing developing countries has urged 

them to set GOP as a benchmark for assessing the socio-environmental performance of oil 

companies. This requirement to act in accordance with GOP has been stipulated in their 

environmental regulations and/or oil and gas exploration and production agreements. 

Therefore, it was crucial in this study to explore the implications of the term GOP.  

 

     For several reasons, interpreting GOP and establishing an integrated and comprehensive 

definition of the term has traditionally been neglected. One of the reasons behind this lack of 

attention could be the variation in oil fields’ traits in terms of surrounding ecosystems and 

communities, which may require introducing a different code of practice corresponding to each 

case and region. Another reason could be the rapid development of industry technologies and 

its protective and preventive mechanisms, which creates a compelling need for flexibility in the 

term GOP. 
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     There have been some attempts by scholars to outline the main characteristics of GOP in 

order to facilitate the evaluation of companies’ performance.237 The most prominent attitude 

summarising these views is that GOP represents those practices rooted in the voluntary 

environmental guidelines and policies adopted by the most well-known multinational petroleum 

corporations over a prolonged period of time and that have been frequently stipulated in 

petroleum contracts and internationally accepted. These guidelines and standards are mainly 

derived from the publications of professional associations, environmental NGOs, and IGOs. 

Currently, the main practices established under these sources and introduced as GOP are the 

environmental impact assessment, environmental management system, environmental 

performance evaluation, environmental monitoring and auditing, and environmental and social 

reporting.  

 

     Nevertheless, taking into consideration the immense social and environmental risks 

associated with hydrocarbon activities, the current definitions of the term GOP seem to be 

inadequate, lacking a legal and enforcement basis. This renders the re-definition of GOP within 

the framework of corporate socio-environmental responsibilities unavoidable. Therefore, the 

next chapter will be devoted to achieving this task by employing the evolving notion of CSR to 

reinterpret the term GOP and expand its scope to encompass the societal and ecological 

responsibilities of oil companies. 
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CHAPTER FIVE: EMPLOYING THE EVOLVING NOTION OF CSR AS AN INTERPRETIVE TOOL 

FOR GOP 

5.1 INTRODUCTION  

     Taking into consideration the major social and environmental impacts of upstream 

onshore petroleum operations (highlighted in chapter three), and due to the vagueness of 

the concept of GOP (explained in chapter four), it is essential to seek a legal instrument for 

presenting a new interpretation and understanding of the term GOP within the framework of 

companies’ social and environmental responsibilities. To ensure the legitimacy and 

credibility of this innovative interpretive tool, an internationally recognised, codified, and 

enforceable code of practice must be employed.  

     Currently the main legal or customary basis on which private corporations have been 

internationally and domestically held responsible and accountable is the principle of CSR. 

The ability of CSR to embrace emerging ESG, human rights, and participatory principles 

has qualified it to be considered by the researcher as a significant tool for interpreting GOP. 

This explanatory approach of employing CSR is likely to add more robust socio-

environmental components to the concept of GOP and to narrow its broad concept to meet 

modern ecological and human needs. The re-definition of the concept of GOP in light of 

CSR principles will also oblige MNOCs to consider the best socio-environmental standards 

even when such codes of conduct lack regulatory and enforcement instruments 

domestically.  

     Imposing CSR on MNOCs as an inseparable part of their compliance to GOP will open 

the floor for a number of legal debates. These debates mainly relate to the legal basis of 

CSR, its key contemporary theories, CSR application and enforceability among the oil 

industry, and the extent and nature of MNOCs’ legal personality and accountability. This 

chapter will also demonstrate some of the main responsibilities of MNOCs under the 

principle of CSR and discuss effective approaches to promoting and imposing these 

practices on the domestic and transnational levels. Thus, the main objective of this chapter 

is to indicate the necessity and rationality of considering oil companies’ socio-environmental 

responsibilities as a substantial element of their commitment to GOP. 

5.2 THE GENERAL CONCEPT AND THEORY OF CSR 

     Ethical codes and principles under guidelines mainly generated by the UN and other 

international organisations, such as the UN Global Compact, International Organization for 
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Standardization ISO 26000, and ISO 14001, UN Framework on Business and Human Rights 

(UNFBHRs), UN Guiding Principles on Business and Human Rights (UNGPs), the 

Organisation for Economic Cooperation and Development (OECD), and the Global 

Reporting Initiative (GRI) guidelines, attempt to universalise the notion of business 

enterprises’ social and environmental responsibilities.1 However, different countries with 

different conditions require different CSR necessities. 2   For example, in South Africa, 

companies are expected to tackle HIV and the legacy of apartheid; in Argentina, to meet the 

social needs created in the aftermath of 2001 economic crisis; and in Nigeria, to provide 

basic infrastructure for the slums neighbouring operation areas.3 In these countries and 

others, the concept of CSR is also assumed to mainly refer to philanthropic activities, which 

are considered to be the main social responsibility of MNCs.4 These philanthropic aspects 

of CSR can also differ depending on the host government’s role in providing health, 

education, and accommodation services. In poor developing countries where there is a 

tangible deficiency in these areas, companies are expected to contribute to enhancing the 

living standards.5 

  

     In addition to the differentiation of CSR according to the applicable area, the concept of 

CSR itself may have distinct implications for different groups of observers. Some, for 

instance, consider CSR to be philanthropic acts, while others view it as kind of corporate 

volunteerism or guideline for risk management, or as an exercise in public relations.6 This 

has rendered CSR subject to different interpretations, hence the failure to find a common 
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influences?’ (2006) 24 JC Cit, 83–99; J. Ahmad, ‘From principles to practice: Exploring corporate social responsibility in Pakistan’ 
(2006) 24 JC Cit, 115–29; N. Zulkifli and A. Amran, ‘Realizing corporate social responsibility in Malaysia’ (2006) 24 JC Cit, 101–14; P. 
Newell and A. Muro, ‘Corporate social and environmental responsibility in Argentina’ (2006) 24 JC Cit, 49–68 
5  Gavin Hilson, ‘Corporate Social Responsibility in the Extractive Industries: Experiences from Developing Countries’ (2012) 37 
Resources Policy 131; Frynas (n 1) 5-6 
6 Gare A. Smith, ‘An Introduction to Corporate Social Responsibility in the Extractive Industries’ (2008) 11(1) Yale Human Rights and 
Development Journal 
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ground for an agreement among spectators ‘on what CSR stands for or where the 

boundaries of CSR lie’.7  

 

     This variation is also attributed to the fact that the different bodies that have been trying 

to define the notion of CSR have had dissimilar motivations and have addressed the issue 

from different perspectives. For example, the way the industry approaches CSR is different 

from the method adopted by researchers or affected communities. The industry addresses 

CSR as a competitive instrument or means of obtaining operations licences, while 

researchers seek to establish CSR as a discipline, and locals view it as a significant means 

of livelihood enhancement or local development, sometimes even replacing the role of the 

government.8 These different viewpoints have, in some cases, urged the industry to use 

terms such as ‘sustainability’ or ‘citizenship’ instead of CSR. 

 

     From an academic perspective, in an attempt to consolidate these different views in one 

inclusive classification, Blowfield and Frynas suggested that CSR be introduced as an 

umbrella term embracing a variety of perspectives and recognising that companies’ 

responsibility to protect the society and environment should go beyond their legal and 

economic liabilities.9 By acknowledging this, companies can be held accountable for not 

voluntarily adopting ethical and philanthropic initiatives and for the behaviour of others with 

whom they do business, even if these obligations are not regulated locally.  

 

     Developing the concept of CSR in this way and elevating it from mere legal and economic 

obligations to voluntary proactive philanthropic initiatives would not only avoid the 

assumption that it is a forced financial burden, but provides a novel means of enhancing 

companies' reputation and economic status in the long term.10 This modern perspective is 

considered a progression from the old-fashioned view held by Friedman in confining the 

notion of CSR to abiding by the laws of business and achieving the short-term goal of profit 

maximisation.11 

 

                                                
7 Frynas (n 1) 179 
8 Ibid 
9  M. Blowfield and J.G. Frynas, ‘Editorial: Setting new agendas – Critical perspectives on corporate social responsibility in the 
developing world’ (2005) 81(3) Int’l Aff, 499–513; M. Blowfield & A. Murray, Corporate responsibility (Oxford University Press 2014) 
10 M.E. Porter and M.R. Kramer, ‘Strategy and society: The link between competitive advantage and corporate social responsibility’ 
(2006) Harvard Business Review 
11 A.F.M. Maniruzzaman, ‘Creeping legitimacy of corporate social responsibility’ (2011) 85 Amicus Curiae 1-2; Milton Friedman, 
Capitalism and Freedom (1962), p.133 
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     Although CSR is a recent term and is not well-structured, the concept of business ethics 

has a long history.12 Attempts by some business leaders, such as Cadbury and Salt, to 

promote the social welfare of workers and curtail slave labour date back several decades. 

Therefore, the modern concept of CSR, according to Frynas, is a natural reflection and 

manifestation of earlier debates about the role of business in society development. 13 

Nonetheless, some overlook this background to the concept of CSR and believe that the 

current implication of CSR is rooted in international community’s efforts during the 1990s to 

identify business-related social and environmental responsibilities.14  

 

     There have been several efforts to define CSR and to unify current industrial and 

academic usages of the term. In short, these definitions describe CSR as a social contract 

between an organisation and society in which the organisation, beside its economic and 

legal duties, has ethical and philanthropic responsibilities to cooperate with stakeholders in 

achieving common sustainability and socio-environmental goals.15 The underlying theory of 

CSR is that business should not be solely concerned with generating profit, that profit should 

be made in a sustainable and socially and environmentally friendly manner. CSR should 

also create a balance between corporations’ economic ends and social imperatives, and 

consider the ‘triple bottom line’ of people, planet, and profit. In other words, CSR is 

considered business ethics, facilitating the simultaneous adoption and implementation of 

economic and social objectives.16 

 

     According to the notion of CSR, companies are given permission by the host society to 

perform and operate within their region, known as the ‘social licence to operate’ in the 

community.17 In return, these organisations are expected to act responsibly towards these 

communities and consider their well-being before, during, and after the accomplishment of 

the project. This validates the opinion that CSR should not only be about responsive actions 

                                                
12 Frynas (n 1) 2,3 
13 Ibid 
14 Smith (n 6) 
15 K.L. Unsworth, S.V. Russell and M.C. Davis, ‘Is Dealing with Climate Change a Corporation’s Responsibility? A Social Contract 
Perspective’ (2016) 7:1212 Front. Psychol; Melha R. Biel, ‘The Role of International Companies in Oil & Gas Industry’ (2015) Centre 
for Strategic & Policy Studies, p. 5 
16 J.W. McGuire, Business and society (Ardent Media 1963); A. B. Carroll, ‘A three-dimensional conceptual model of corporate 
performance’ (1979) 4(4)Academy of management review 497-505 
17 K. Moffat, and others, ‘The social licence to operate: a critical review’ (2016) 89(5) Forestry: An International Journal of Forest 
Research 477-488 
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and expenditures on community development and compensation, but rather a way to start 

making and maximising profits in a sustainable and environmentally friendly manner.18 

     Hence, CSR in this context can be read in two different ways. First, as reactive behaviour 

and partial allocation of funds from the private sector to the concerned society by, for 

instance, developing infrastructure and services and providing healthcare to reduce the 

impact of environmental degradation and alleviate grievances. The industry’s current 

comprehension of CSR appears to be more within this realm.19 However, it seems illogical 

that when certain activities entail constant socio-environmental harm, a percentage of the 

profit that is generated by these activities is spent on compensation and community 

development as a remedy without reconsidering the way the organisation is operating and 

the way these profits are made in the first place. The second interpretation suggests that 

CSR should represent a set of preventive and proactive actions and general conduct 

targeting the initial activities and ensuring an environmentally and human-friendly income-

generation process. In this case, the focus will be more on engagement of the community in 

decision making and in environmental and social assessment and management plans.  

     In fact, both methods of addressing CSR are necessary and complementary to ensure 

optimum protection and mitigation of the adverse socio-environmental impacts of onshore 

upstream operations. Therefore, CSR could be considered a proactive code of conduct 

ensuring a sustainable approach to making profit as well as allocating some of this profit to 

improving the environment and the livelihood of affected local communities.   

5.3 THE LEGAL BASIS FOR CSR 

     Discussing the legal status of CSR can provoke a number of hypotheses and questions. 

For example, what are the sources of CSR? Are these sources considered hard or soft law, 

obligatory or non-obligatory norms? If CSR is inherent in international law, to what extent 

are MNOCs committed to this law? What will be the role of host and home states in 

promoting and enforcing CSR principles and monitoring their implementation by MNOCs?  

 

     Answering these questions requires conducting further external and internal analyses of 

the concept of CSR. External considerations in this context include investigating the extent 

to which CSR can be imposed by states on enterprises and the effect that this imposition 

                                                
18 J. Moon, ‘The contribution of corporate social responsibility to sustainable development’ (2007) 15(5) Sustainable development 
296-306 
19  N. Amodu, ‘Sustainable Development and Corporate Social Responsibility under the 2018 Petroleum Host and Impacted 
Communities Development Trust Bill: Is Nigeria Rehashing Past Mistakes?’ (2019) 11(4) African Journal of Legal Studies, p.23 
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can have on the legal status of CSR. This requires evaluating CSR as an autonomous code 

of conduct, regardless of its content and underlying obligations. The internal analysis aims 

to address the degree to which the components of and the responsibilities under CSR have 

the potential to be reinforced to form international obligatory norms, by investigating their 

legal and enforceability roots.  

 

     From an outside perspective, the legal status of CSR could be determined in light of its 

position within international and national regulatory frameworks. The extent to which these 

standards are accepted, adopted, and applied by the industry, and the continuous time-

frame for and geographic scope of their implementation, are crucial in predicting their future 

legal application and whether they can be adopted into national legislation or develop into 

binding norms under customary international law.20  

 

     On the other hand, internally, the content of CSR, the accountabilities it encompasses, 

and the sources from which these responsibilities are derived, are central to outlining a 

concrete description of CSR and its classification as hard or soft law. For instance, those 

obligations that relate to the protection human rights are likely to locate CSR within more 

mandatory rules the credibility of which stems from international sources, such as the two 

recent UN landmark documents prepared under the auspices of its Human Rights Council, 

namely the UN Framework on Business and Human Rights and the UN Guiding Principles 

on Business and Human Rights as drafted by the Harvard professor, John Ruggie.21 

5.3.1 The sources of CSR 

     The general principles of corporations’ social and environmental responsibilities are 

rooted in a number of international and regional documents. These could be customs, 

treaties, and UN or other concerned institutions’ courses of action.22 Some individual works 

have also contributed to the development of this concept. Carroll’s Pyramid, for instance, 

played a significant role in progressing corporate responsibilities from mere economic and 

legal obligations to ethical and philanthropic responsibilities. These responsibilities have 

also been regulated in the form of guidelines from some international organisations, such as 

the OECD Guidelines for Multinational Enterprises, the Global Reporting Initiative, ISO 

26000, ILO declarations, and the International Finance Corporation (IFC) performance 

                                                
20 A. Dias, ‘Human Rights Accountability of the Minerals Development Industry’ (2005) Greener Management International 
21  UNFBHRs and UNGPs (n 1) 
22 Jennifer A. Zerk, Multinationals and Corporate Social Responsibility: Limitations and Opportunities in International Law (Cambridge 
Studies in International and Comparative Law) (Cambridge University Press 2006), p. 63 
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standards.23 The principles put forward by the UN under its Global Compact have also been 

influential in terms of globalising and codifying the social and environmental responsibilities 

of corporations.  

 

     These guidelines mainly comprise of instructions and standards inspiring non-state 

actors to bear the burden of protecting the environment and human rights, safeguarding 

labour and consumers, fighting corruption and bribery, achieving transparency, regular 

reporting and information disclosure. Although these sources are not obligatory, their 

principles can be promoted by states under the effect of NCPs or reputational and economic 

incentives.24 The organisational methods of promoting CSR are also diverse. The IFC, for 

instance, requires compliance with certain standards to enable companies to access its 

funding services. The main standards required by this organisation are contained in its 

Equator Principles, based on the IFC’s Performance Standards, adopted in 2013. 25 These 

requirements include an assessment and management system; stakeholder engagement; 

a grievance mechanism; reviewing, monitoring and reporting; and performance standards 

on environmental and social sustainability. They also provide guidelines on risk 

management, labour, resource efficiency, land resettlement, biodiversity, indigenous 

people, and cultural heritage.  

 

     The IFC can be considered as a significant global development institution focusing 

exclusively on the private sectors of developing countries. The IFC, as part of the Bank 

Group, has set two global goals to be achieved by 2030: the elimination of extreme poverty 

and the promotion of shared prosperity in every country.26 The Equator Principles and IFC 

Performance Standards have been adopted by some MNOCs in Iraq in their environmental 

and social assessment and management systems, such as Lukoil.  

                                                
23 OECD guidelines and ISO 26000 (n 1); International Labour Organization (ILO), ‘ILO Declaration on Fundamental Principles and 
Rights at Work’ (June 1988), available at: < https://www.refworld.org/docid/425bbdf72.html > accessed April 15, 2018; 
International Labour Organization's Tripartite Declaration of Principles concerning Multinational Enterprises and Social Policy: 
adopted in 1977 and last amended in March 2017; IFC (International Finance Corporation), Performance Standards on 
Environmental and Social Sustainability, 2012  
24 K. Buhmann, ‘Arctic Extractive Industries: Business & Human Rights between Law, Politics & the Economy’ (Business & Human 
Rights between Law, Politics and the Economy, October 17, 2017); K. Buhmann, L.M. Roseberry and M. Morsing, Corporate Social 
and Human Rights Responsibilities: Global Legal and Management Perspectives (Palgrave Macmillan 2011) 
25 The Equator Principles: A financial industry benchmark for determining, assessing and managing environmental and social risk in 
projects, June 2013  
26  ‘IFC overview’ (ifc.org), available at: 
<https://www.ifc.org/wps/wcm/connect/corp_ext_content/ifc_external_corporate_site/about ifc_new> accessed September 3, 
2018 

https://www.refworld.org/docid/425bbdf72.html
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     Other organisations, such as ISO and OECD, emphasise the ethical behaviour and 

business ethics principles. For instance, ISO 26000 includes seven key principles identified 

as the roots of socially responsible behaviour, addressing organisational governance, 

human rights, labour practices, the environment, fair operating practices, and consumer 

issues.27 They call for companies’ accountability and transparency, respect for stakeholders 

interests, and respect for the rule of law and international behavioural norms, 

including human rights obligations. 

     The OECD Guidelines are mostly non-binding and cover business ethics on a range of 

issues, including employment, industrial relations, consumer interests, competition, and 

taxation. They require MNOCs to develop strategies for the protection of human rights and 

the environment, making socio-environmental information public, and combating corruption 

and bribery. These guidelines are important normative sources for both states and 

companies. They were first adopted in 1976 and have since been revised several times, 

most recently in 2011.28 Recent developments of these guidelines have mainly occurred 

under the influence of the UNFBHRs and UNGPs. 29  

     In the context of the petroleum industry, in addition to the above-mentioned guidelines, 

the Extractive Industry Transparency Initiative (EITI), International Petroleum Industry 

Environmental Conservation Association (IPIECA), and Australian Petroleum Production 

and Exploration Association (APPEA) have made an obvious contribution to the regulation 

and creation of a framework for the socio-environmental accountabilities of the oil and gas 

sector. 

     To sum up, for this study the author has categorised the above-mentioned sources in an 

attempt to highlight the main international documents that inspire and facilitate oil 

companies’ and host states’ establishment of a regulatory framework for corporations’ socio-

environmental responsibilities, which provide a potential legal basis for creating an 

innovative conceptualisation of the term GOP. 

                                                
27 ISO 26000 and OECD guidelines (n 1) 
28 OECD guidelines 
29 Buhmann (n 24) 

https://en.wikipedia.org/wiki/Accountability
https://en.wikipedia.org/wiki/Transparency_(behavior)
https://en.wikipedia.org/wiki/Rule_of_law
https://en.wikipedia.org/wiki/Human_rights
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https://en.wikipedia.org/wiki/Consumer
https://en.wikipedia.org/wiki/Competition
https://en.wikipedia.org/wiki/Taxation
https://en.wikipedia.org/wiki/Human_rights
https://en.wikipedia.org/wiki/Natural_environment


128 
 

5.4 THE ELIGIBILITY OF COMPANIES TO BEAR INTERNATIONAL OBLIGATIONS, INCLUDING 

CSR 

     The idea of private corporations bearing international rights and duties has been debated. 

Some academics doubt the international independent legal personality of firms and call for 

states to remain carrying the main burden of the responsibility for monitoring and ensuring 

corporate adherence to international standards, including CSR.30 Others consider that the 

state-centric nature of the international community is coming to an end, where companies 

have been progressively proving themselves able to autonomously assume international 

responsibilities.31 This perspective is mainly attributed to the growing influence of non-state 

actors in driving the global economy and socio-environmental protection initiatives. The third 

point of view takes a middle route, accommodating the expansion of MNEs’ liabilities yet 

within certain limitations that could lead to their non-interference into state duties.32  

 

     There is also a more pragmatic tendency, suggesting that no absolute statement can be 

made in determining the extent of private companies’ international legal personality. This 

view is based on the assumption that any entity, whether a state, company, or an individual, 

can possess different rights and duties in accordance with the legal arena within which it is 

intended to function or be assessed. For example, individuals and companies within 

domestic legal systems bear a full responsibility to respect local legislation and there is a 

clear mechanism for their trial, while at the international level, a general rule holding 

companies accountable for their wrongdoing is currently ill-defined.33  The legal personality 

of individuals and companies may also vary by country, in terms of its scope and power, 

depending on the regulatory system and legal categorisation of private entities within each 

territory.  

 

     Traditionally, the main subject of international law has been states, where individuals and 

companies represented the objects of these global standards and the beneficiaries of 

international legal rights and obligations. According to this old-fashioned view, companies 

were not regarded as one integrated and independent entity, but rather an assembly of 

individuals that, in the eyes of governments and in terms of their rights and duties, were not 

                                                
30 Antonio Cassese, International Law in a Divided World (Berger-Levrault 1986) 103   
31 Wolfgang Friedmann, The Changing Structure of International Law (Stevens & Sons 1964) 230; Menno T. Kamminga, ‘Corporate 
Obligations under International Law’ Paper presented at the 71st Conference of the International Law Association, plenary session 
on Corporate Social Responsibility and International Law, Berlin, 17 August 2004    
32 Andrew Clapham, Human Rights Obligations of Non-State Actors (TPB 2012) 
33 Zerk (n 22) 
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much different from average citizens.34 Consequently, multinational corporations did not 

enjoy an independent international legal personality beyond the scope of their domestic 

laws. However, in recent decades, this perspective has dramatically changed, where 

companies have been distinguishable from individuals and have been more active 

transnational contributors.35  This has rendered non-state actors subject to some direct 

obligations under international law.36 

     The most obvious international rules that can govern and impose obligations on private 

companies are those that relate to human rights and prohibit severe crimes such as slavery, 

piracy, crimes against humanity, war crimes, and genocide.37 Human rights in this context 

can be a significant tool in maintaining the supremacy of international law and its authority 

over multinational corporations. Human rights have proven to be a significant enforceable 

and claimable principle that can be brought by individuals before international courts and 

tribunals against violating companies. Nonetheless, the role of states in maintaining 

business obligations remains crucial, whether in the form of national legal and regulatory 

procedures or multilateral treaties.38 

     Although multilateral treaties usually impose obligations on states not on companies, the 

long-term impact of such treaties on the behaviour of international actors is likely to put 

pressure on non-state actors to adhere to certain international standards.39 Furthermore, 

due to the growing importance of business enterprises in the international arena, their 

engagement has become inevitable in order to ensure optimum fulfilment of the goals of 

these treaties.40  

 

     The imposition of direct or indirect obligations on companies by these treaties should not 

be regarded as undermining states’ responsibilities, where the initial objective of these 

treaties is to regulate state affairs and protect their interests. Examples of multilateral treaties 

that have been primarily designed to govern states but have simultaneously placed socio-

environmental burdens on non-state actors are the Rio Declaration, the Universal 

Declaration of Human Rights (UDHRs), and the UN Framework Convention on Climate 

                                                
34 Ibid 74 
35 Ibid 73 
36  Kamminga (n 31); J. Summers and A. Gough (Eds.) Non-state Actors and International Obligations: Creation, Evolution and 
Enforcement (Brill 2018) 
37 Zerk (n 22) 76 
38 Ibid 
39 Kamminga (n 31) 
40 Ibid 
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Change (UNFCCC) and its subsequent agreements. 41  Meanwhile, acknowledging 

companies’ international legal personality by directly imposing socio-environmental and 

human rights responsibilities on them has been more obvious in some recently developed 

UN guidelines, such as the UNGPs.42 

 

     The UNGPs, which will be further analysed in the next chapter, established a novel 

approach of coordinating the efforts of state and non-state actors in protecting and 

respecting human rights. These principles strongly endorsed the notion of companies’ legal 

personality and responsibility in preserving human rights by undertaking due diligence in the 

management and assessment of potential harmful activities. The UNGPs attempted to 

privatise international human rights obligations while maintaining the crucial role of states in 

preserving these fundamental rights.  The purpose behind the adoption of these principles 

went beyond the traditional opinion on states’ exclusive responsibility for ensuring 

companies’ compliance with human rights obligations, to autonomously hold private 

corporations accountable for their acts and omissions.43  

 

     UNGPs certainly did not aim at replacing state responsibilities, but rather at endorsing 

companies’ national and international roles in complementing state efforts to protect human 

rights. Thus, under these principles, companies’ responsibilities are expected to coexist with 

state obligations. At the same time, due to state concerns that holding companies 

accountable at the international level may threaten their sovereign powers, 44  these 

principles emphasised states’ responsibility to protect human rights against third parties in 

their first and most important pillar.  

     

     In short, it can be recommended that MNEs, including oil companies, in light of their 

growing role in driving the global economy and socio-environmental initiatives, are 

hypothetically entitled to enjoy rights, bear duties, and be subject to international law in a 

cooperative manner side by side with states. Therefore, discussing the likelihood of CSR 

                                                
41 Rio Declaration on Environment and Development, UN Doc. A/CONF.151/26 (vol. I), 31 ILM 874 (1992); Universal Declaration of 
Human Rights (adopted in 1948); UN General Assembly, United Nations Framework Convention on Climate Change: resolution/ 
adopted by the General Assembly, 20 January 1994, A/RES/48/189 
42 UNGPs (n 1) 
43  K. McPhail, J. Ferguson, and C.A. Adams, ‘Corporate respect for human rights: meaning, scope, and the shifting order of 
discourse’(2016) Accounting, Auditing & Accountability Journal 
44 Ibid 658; L.C. Backer, ‘From institutional misalignment to socially sustainable governance: the GP’s for the implementation of the 
United Nation’s “protect, respect and remedy” and the construction of inter-systemic global governance’ (2011a) 25 Pacific 
McGeorge Global Business & Development Law Journal; L.C. Backer, ‘On the evolution of the United Nations’ ‘Protect-Respect-
Remedy’ Project: the state, the corporation and human rights in a global governance context’ (2011b) 13 Scholarly Works Paper, 
Pennsylvania State University 
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development into international customary law and the possibility of its enforcement on oil 

companies as entities with a full international legal personality could be a feasible and fruitful 

project.  

5.5 THE MAIN PRINCIPLES AND REQUIREMENTS OF CSR 

     The term CSR may indicate various aspects and responsibilities, a fact that may 

complicate corporations’ social and environmental strategies. As mentioned above, different 

sources have required dissimilar socio-environmental protection measures. Some key 

principles of CSR, such as the protection of human rights and the mitigation of climate 

change, can stem from broader international conventions. These treaties were not 

necessarily intended to determine the features of corporations’ social responsibilities, but 

rather to put forward a general framework within which both state and non-state actors can 

interact and structure their socio-environmental agendas. Examples that can be given in this 

context are the responsibility to protect the environment under the Rio Declaration, the 

responsibility to protect human rights under UDHRs and UN International Covenants, and 

the responsibility to mitigate climate change under UNFCCC, the Kyoto Protocol, and the 

Paris Agreement.45 The human rights and environmental principles of these agreements can 

flow down from determining state obligations to crystallising the main particularities of CSR.  

 

     Therefore, industry CSR guidelines (highlighted in section 5.3.1) set by some ad hoc 

international organisations, such the OECD, IFC, and ISO can be combined with the above-

mentioned state-centric international conventions to complement the whole picture of CSR 

principles and requirements. This approach could assist in developing a code of conduct 

that could be internationally and unanimously recognised as forming the foundation of CSR.  

Some of the principal obligations that may emerge as a result of this harmonising 

convergence between international conventions and corporate guidelines are, among 

others:46   

 Environmental management and stewardship 

 Protection of human rights 

 Community development 

 Eco-efficiency 

                                                
45 Rio Declaration and UDHRs (n 41), the International Covenant on Civil and Political Rights (ICCPR, 1966); the International Covenant 
on Economic, Social and Cultural Rights (ICESCR, 1966); UNFCCC (n 41); UNFCCC (1997) Kyoto Protocol to the United Nations 
Framework Convention on Climate Change adopted at COP3 in Kyoto, Japan, on 11 December 1997; UNFCCC, Decision 1/CP.21, 
Adoption of the Paris Agreement, 29 January 2016, UN Doc. FCCC/CP/2015/10/Add.1, Annex (Paris Agreement) 
46 Frynas (n 1) 4; Biel (n 15); Smith (n 6)  
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 Responsible sourcing 

 Stakeholder engagement 

 Providing decent labour and working conditions 

 Improving employee and community relations 

 Providing social equity and gender balance  

 Good governance 

 Adopting anti-corruption measures 

 Transparency 

 Corporate philanthropy 

 Considering the rights of indigenous people 

 

     Carroll visualised CSR as a pyramid, starting from the bottom–up with corporations’ basic 

responsibilities to produce essential goods and services at an acceptable quality and fair 

price and making profit as their economic responsibility, up to abiding by the rules of their 

jurisdiction as their legal responsibility. At the third level, he suggested considering ethical 

responsibility, which consists of what is generally expected by society, and at the top, 

corporations’ philanthropic initiatives, which are a discretionary behaviour intended to 

improve the life of others. 47  In order to achieve the goals of this pyramid, Carroll, upon the 

assertion of Ian Wilson, suggested the adoption and implementation of reaction, defence, 

accommodation, and pro-action business strategies.48 

 

     The following part will briefly address some significant components of CSR that are 

generally believed to be growing and gaining more attention among the private sector. 

These actions represent the main contemporary pledges of the business community in 

fulfilling their social commitments. The practices that are suggested to be crucial within 

petroleum industries specifically, to meet companies’ modern socio-environmental 

expectations and to be incorporated into the broad concept of GOP, will be examined in 

more detail in chapter seven, as the main proposal and contribution of this research.  

 

                                                
47 A.B. Carroll, ‘A three-dimensional conceptual model of corporate performance’ (1979) 4(4) Academy of management review 497-
505; A.B. Carroll, ‘The pyramid of corporate social responsibility: Toward the moral management of organizational stakeholders’ 
(1991) 34(4) Business horizons 39-48; A.B. Carroll, ‘Corporate social responsibility: Evolution of a definitional construct’ (1999) 38(3) 
Business & society 268-295 
48 Ian Wilson, ‘What one company is doing about today's demands on business’, in George A. Steiner (Ed.), Changing business- society 
interrelationships (Los Angeles, UCLA, 1975); Ibid, Carroll 1979 
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5.5.1 Sustainable development 

     Sustainable development has been at the centre of CSR discussions, and is expected to 

form the backbone of CSR in the future. A number of attempts have been made by some 

international organisations, including the APPEA, to regulate sustainable development and 

integrate sustainability considerations into oil and gas companies’ decision-making 

process.49 Sustainability, in this context, is distinguishable from sustainable development in 

the sense that the former represents the ultimate goal achievable through the process of 

sustainable development, which comprises environmental, economic, and social 

practices.50  

     Additionally, the IFC recommends that in the absence of local laws governing socio-

environmental necessities, companies must operate in a manner ensuring the ‘conservation 

and long-term sustainability of water and land resources’.51 The Sustainable Development 

Goals is also considered a significant document contributing to the formation of the 

foundation for building the main principles of sustainable policies for both state and non-

state actors around the world.52 

     Nojeem Amodu discusses legal methods of embedding sustainable development and 

CSR principles in the oil and gas industry,53 and identifies the current inefficiency in the legal 

systems of DOPCs, such as Nigeria, in regulating companies’ social and sustainability 

responsibilities. Amodu further points out that the negligence of these countries in providing 

social services necessitates the endorsement of sustainable development and CSR to 

maximise the role of MNOCs in compensating for this shortage. To this end, Amodu 

suggests using international normative standards, such as UNGPs, to constitute new 

national laws for this purpose, as well as considering stakeholders’ needs and expectations. 

     If the World Commission on Environment and Development (1987) definition of  

sustainability is adopted, which is ‘meeting the needs of present generation without 

compromising the ability of future generations to meet their own needs’,54 envisaging the 

application of sustainability within the oil industry will seem unrealistic. This is mainly due to 

the fact that the natural sources produced by this sector currently will be consumed and thus 

                                                
49 Australian Petroleum Production and Exploration Association, ‘Environmental Practice’ (October 2008), p. 6 
50 M. Diesendorf, ‘Sustainability and sustainable development’, in D. Dunphy and others (eds) Sustainability: The corporate challenge 
of the 21st century (Sydney: Allen & Unwin, 2000) chap. 2, 19-37 
51 Environmental, Health, and Safety (EHS) Guidelines, International Finance Corporation (IFC) World Bank Group, (2007) 
52 ‘Protecting your Environment: the Power is in your Hands’, available at: < https://www.unece.org/environmental-
policy/conventions/public-participation/aarhus-convention/20th-anniversary-of-the-adoption-of-the-aarhus-
convention/protecting-your-environment-the-power-is-in-your-hands.html >  accessed May 19, 2018 
53 Amodu (19) 23 
54 Frynas (n 1) 98 

https://www.unece.org/environmental-policy/conventions/public-participation/aarhus-convention/20th-anniversary-of-the-adoption-of-the-aarhus-convention/protecting-your-environment-the-power-is-in-your-hands.html
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https://www.unece.org/environmental-policy/conventions/public-participation/aarhus-convention/20th-anniversary-of-the-adoption-of-the-aarhus-convention/protecting-your-environment-the-power-is-in-your-hands.html


134 
 

will not be available to future generations.55 Therefore, according to Frynas, it is hard to 

describe oil production as sustainable, unless oil companies expand to renewable energy, 

which has been the case in some of the giant oil companies, such as BP and Shell. 

According to Frynas, ‘CSR can help companies to achieve greater eco-efficiency, but it 

cannot help them to achieve sustainable development’.56 As Gao suggests, sustainable 

development within the oil industry can be regarded as quasi-sustainable development when 

the exploitation of non-renewable resources is coupled with renewable resources.57  Thus, 

for the adoption of a sustainable development strategy within upstream onshore petroleum 

industries, as a principal corporate responsibility and GOP requirement, these companies 

should strongly consider developing their renewable energy investment policies. 

     Renewable energy is suggested to be the fastest growing source of energy, where it is 

expected to meet 40% of the overall increase in energy demand by 2040.58 This growth in 

renewable energy sources is due to a number of factors, including the increasing demand 

for the development of decarbonisation and clean energy policies, global climate change 

mitigation efforts, and the Sustainable Development Goals.59  

     According to the UNECE, the use of renewable energy has been increasing within some 

oil and gas companies, where this practice has become a significant part of their 

sustainability strategies and brand recognition.60 It is reported that some giant oil companies, 

such as Royal Dutch Shell, Total, BP, ENI, and Equinor have been investing huge sums in 

developing their renewable and clean energy capacities to the point that would suggest their 

conversion from oil to energy enterprises.61 However, for these companies, balancing their 

hydrocarbon-based business interests with their renewable energy aspirations could pose 

a challenge, which requires a thorough risk evaluation and model portfolio development.62  

     It is also worth noting that renewables are not harmless to natural resources, and in some 

cases they require wide-range utilisation of water and land. This is perhaps most apparent 

                                                
55 Ibid 
56 Ibid 101 
57 Z. Gao (Ed), Environmental Regulation of Oil and Gas (KLUWER LAW INTERNATIONAL 1998), p. 71 
58 BP Energy Outlook 2018, available at: < https://www.bp.com/content/dam/bp/business-sites/en/global/corporate/pdfs/energy-
economics/energy-outlook/bp-energy-outlook-2018.pdf  > 
59 UNECE, Towards sustainable renewable energy, investment and deployment: Trade-offs and opportunities with water resources 
and the environment, ECE Energy Series No. 63, 2020, available at: < 
http://www.unece.org/fileadmin/DAM/env/water/publications/ENERGY_127/Towards_sustainable_renewable_energy_investmen
t_and_deployment_small_web_.pdf  > 
60 Ibid 
61 J. Murray, ‘How the Six Major Oil Companies Have Invested in Renewable Energy Projects’ (16 Jan 2020) NS Energy, available at: 
< https://www.citationmachine.net/bibliographies/1591123937_5ed69fe128ea50.78655608 >; M.J. Pickl, ‘The Renewable Energy 
Strategies of Oil Majors – From Oil to Energy?’ (2019) 26 Energy Strategy Reviews 100370 
62 Ibid, Pickl 

https://www.bp.com/content/dam/bp/business-sites/en/global/corporate/pdfs/energy-economics/energy-outlook/bp-energy-outlook-2018.pdf
https://www.bp.com/content/dam/bp/business-sites/en/global/corporate/pdfs/energy-economics/energy-outlook/bp-energy-outlook-2018.pdf
http://www.unece.org/fileadmin/DAM/env/water/publications/ENERGY_127/Towards_sustainable_renewable_energy_investment_and_deployment_small_web_.pdf
http://www.unece.org/fileadmin/DAM/env/water/publications/ENERGY_127/Towards_sustainable_renewable_energy_investment_and_deployment_small_web_.pdf
https://www.citationmachine.net/bibliographies/1591123937_5ed69fe128ea50.78655608


135 
 

in the construction of dams or the cultivation of crops for biofuel production, which lead to 

the exploitation of vast areas and impede their usage for other purposes. This may create 

conflicts of interest and competition between different sectors for limited natural resources.63  

5.5.2 Corporate governance 

     The other evolving aspect of CSR is corporate governance, which is embedded in the 

concept of environmental social governance (ESG). Corporate governance, in this context, 

is meant to achieve and facilitate effective, entrepreneurial, and practical management that 

can bring long-term success for companies, and is the system by which companies are 

directed and controlled.64 The bodies responsible for the governance of companies are the 

boards of directors; these directors are mostly appointed by the company’s shareholders to 

ensure optimum implementation of the organisation’s governance strategies.65 

     According to Frynas, current international CSR schema have not given full consideration 

to this significant emerging practice. He states that, ‘CSR debates appear to have 

marginalised debates on governance and macro-level solutions to complex society-wide 

problems’. 66  Therefore, the notion of ESG has developed to focus on companies’ 

governance and fulfil their business and sustainability goals by providing performance 

assessment indicators. 

     Transparency, as another aspect of successful governance, has also been drawing more 

attention among multinational companies.67 The EITI can be mentioned as an example of 

an ad hoc organisation founded to regulate and monitor the transparency of procedures in  

the private sector. However, this organisation and other relevant bodies, to some extent, 

have been unsuccessful in addressing the incorporation of governance development into 

MNEs’ principal agendas.68 

     With regard to the oil industry, good governance is a crucial aspect to be considered 

throughout all operational phases, starting from exploration, through to development, 

production, and down to decommissioning. According to the Guidelines for Good 

Governance in Emerging Oil and Gas Producers, 69  governments should have a clear policy 

and strategic view of the impacts of petroleum operations, licensing mechanisms and 
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transparency, and be able to convey these visions to the private sector. Good governance 

within the public sector could also echo their method of tax policy utilisation for the benefit 

of industry management.  

     However, the concept of good governance has mainly been associated with state 

responsibilities, while this research intends to introduce this notion as a significant 

component of CSR. There are no clear lines between the concept of good governance 

among governmental bodies and in the private sectors. Governments and companies’ 

shared compliance with this principle is apparent in their cooperation on information 

disclosure and public participation in decisions made by them on matters affecting the 

environment and local communities.70 State-owned oil companies can also, by improving 

the level of their governance standards, encourage the private sector to develop its socio-

environmental performance amid a positive competitive atmosphere.  

5.5.3 Community development 

     Community development can be regarded as the classic understanding of CSR by the 

industry, where the effort of corporations is mainly directed towards reactive methods of 

allocating funds to benefit affected communities rather than planning for a socio-

environmental friendly manner of gaining these assets.71 This action by companies, which 

may include a variety of aspects, mainly takes the form of responsive measures aiming at 

compensating maltreated societies by providing and improving services and infrastructure.  

     This contribution to community development by firms has proven to be most crucial in 

countries where governments, to a large extent, fail to solely provide all basic necessities.72 

Companies participating in this development could be state-owned or private corporations. 

State-owned or partly state-owned companies, such as Venezuela’s PDVSA, Aramco, and 

Gazprom, have been the most prominent entities contributing to community investments by 

pursuing the social objectives of their governments.73 The biggest state-owned source of 

social investment is Venezuela’s PDVSA, which distributed $13.3 billion in 2006. In other 

cases, host states have relied widely on the private sector to implement development 

projects, especially when the neighbourhoods adjacent to oil fields lack basic services, such 

as Statoil’s Akassa project in Nigeria, and BP’s Tangguh project in Indonesia.74 Home states 
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can also play a significant promotional role in urging companies to establish development 

enterprises in developing countries. An example could be the US funding of Angola’s 

development through Chevron.75 

 

     According to Frynas, the notion of community development and its required procedures 

has thus far not been well delineated under the concept of CSR.76 It is also argued that CSR, 

in its contemporary form, has inadequate potential for encouraging genuine community 

development due to its inconsistency with companies’ profit-maximisation goals. 77 

Therefore, it could be advisable to resort to those integrated sources that promote state 

community development plans, and try to adjust their principles in a way proportionate with 

the objectives of the private sectors. For this purpose, it is suggested that the adoption of 

the principles of the 17 Sustainable Development Goals (SDGs) of the 2030 Agenda for 

Sustainable Development, which aim to achieve global prosperity and intergenerational 

equity, could, to a large extent, assist enterprises to improve their community development 

performance including local training and education.78  

 

     The challenge that could be faced by companies in the adoption and implementation of 

development agendas is that the information provided about the funds spent on community 

improvement usually does not reflect the actual magnitude and effectiveness of the 

implemented social projects, such as education or other philanthropic activities.79 This could 

be due to the fact that indicators of the scale and efficiency of community development 

schemes vary, which complicates the process of assessing the actual impact of 

development involvements. Shell, in Nigeria’s case, for instance, considers approximate 

expenditures on goods and services from locally owned companies and the repayment rate 

of loans through micro-credit schemes for rural communities as its development indicator, 

which may not be applicable to other development schemes implemented by other 

companies elsewhere.80 This diversity in indicators can also hamper comparisons of the 

effectiveness of the performance and initiatives of different companies.81  
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5.6 ESG AND CSR REPORTING  

     ESG stands for environmental, social and governance. This notion was developed to 

provide metrics for the assessment of corporations’ social, environmental, and governance 

performance, which are essential for promoting responsible business operations.82 The focus 

of ESG on quantitative metrics means it can complement the notion of CSR, which mainly 

offers qualitative characterisation of companies’ performance.83 In other worlds, ESG is not 

an alternative to CSR, but rather offers a means of measuring the effectiveness of enterprises’ 

CSR self-regulation efforts, to achieve a more accurate evaluation of their social and 

environmental performance.84 In this sense, ESG is used as a significant quality indicator for 

investors and provides an opportunity for companies to assess their policies in responding to 

climate change, treatment of their workers, building trust, developing innovation, and 

managing their supply chains. This has increased the likelihood that corporations with 

sophisticated ESG strategies will be trusted by and receive funds from international financial 

institutions.85 

     Corporations having effective ESG policies not only has positive reputational effects, but 

also entails financial gains by linking the ESG performance score to investment 

opportunities. 86  This could render ESG an appropriate criterion for measuring the 

sustainability and the environmental and societal impacts of corporations’ investments and 

activities in order to predict their future financial status. This will assist companies in 

employing ESG to develop innovative products, guarantee their long-term profitability, and 

explore new markets.87 

     The ESG-related financial achievements of a company could also be linked to their level 

of commitment to international standards, such as the UNGC, which requires the adoption of 

certain participatory policies. 88  Another contributor to improving ESG performance is 

companies’ disclosure of data on their social and environmental measures, which can 

enhance their market performance and relationships with stakeholders. 89  A responsible 
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investment within the concept of ESG should take into account environmental (e.g. climate 

change and sustainability), social (e.g. diversity, human rights, and consumer protection), and 

governance concerns (e.g. management, employee relations, and compensation).  

     Moreover, ensuring a constant and effective application of and commitment to CSR 

principles requires a regular and robust reporting mechanism for the ESG data, the social and 

environmental impacts of operations, and the mitigating measures.90 Reporting on ESG and 

CSR can take different forms, as the protection and improvement practices they encompass 

are numerous. It can take the form of environmental impact and procedures reporting, where 

there is an inevitable interconnection between ecological quality and public health and 

livelihood. This type of reporting has been more popular than social improvement reports, 

mainly because environmental reports include quantitative and measurable data indicating 

performance success level, such as measuring carbon dioxide emissions or the number of oil 

spills during exploration and production phases,91 whereas it is more complicated to weigh 

the extent of social developments due to the lack of accurate verifying criteria.  

     Nonetheless, there are areas of social development that can be measured, such as the 

number of local people employed or participating in training, and their income improvement. 

Furthermore, the size of the lands exploited or households built for motivating agriculture or 

accommodating displaced populations are also calculable. For instance, Chevron was able 

to measure and report on agriculture developments in the Philippines using the average 

income of farmers and the number of hectares that were exploited.92  

 

     The other significant type of CSR reporting is sustainability reporting. Sustainability itself 

encompasses a wide range of fields covering a number of CSR principles, such as labour, 

human rights, transparency, and community engagement. Reporting on sustainability can 

bring many benefits to stakeholders by establishing common grounds within the industry for 

knowledge distribution and communication, in addition to addressing corruption and bribery. 

Reporting on CSR issues can also enhance companies’ opportunities for economic growth 

and the exchange of experiences in confronting global crises, such as climate change.  
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     Reporting on sustainability can strengthen the relationship between stakeholders and 

enhance their trustworthiness and credibility, and increase employees’ understanding of 

their sustainability goals and values. 93  Reporting on CSR should be achieved in a 

transparent, accurate, relevant, complete, and consistent manner ensuring optimum 

engagement of stakeholders. 94  This engagement should occur at the commencement, 

during production, and in the post-publication phase of the reporting process.  

 

     Reports on CSR, ESG, and sustainability should also incorporate the company’s 

understanding and presentation of CSR within the framework of its short- and long-term 

values, goals, strategies, and management systems; and how these internal policies will 

contribute to the enhancement of stakeholder engagement, social and environmental 

protection, quality of products, and innovation.95  

 

    IPIECA guidance on voluntary sustainability reporting suggests 12 issues to be addressed 

by oil companies in their CSR reporting, which relate to environmental, health and safety, 

social, and economic aspects.96  It also proposes 34 indicators to evaluate companies’ 

performance in these fields and to help produce practical and effective CSR reporting. These 

indicators address standards with regard to, inter alia, pollution and waste management, 

workforce conditions, combating corruption, and human rights protection. These indicators 

can be voluntarily modified or evolved at the company’s discretion and in accordance with 

their specific needs and conditions.97 The other significant practice within the oil industry is 

reporting to stakeholders, including affected communities, on their engagement procedures 

and the sustainability of planned projects, which is addressed in the IFC stakeholder 

engagement guidance.98 

5.7 CHALLENGES AND CRITICISMS FACED BY CSR 

     There is no doubt that CSR could be a major force for resolving environmental and 

social concerns in the twenty-first century, and a win-win principle that harmonises the 

relationship between business and society by rendering social and environmental 
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considerations a means of economic gain. However, like other social theories, it has not 

escaped criticism. 

 

     Some academics highlight that the concept of CSR can be misused – or rather, exploited 

– by companies to maximise their assets. Bobby Banerjee is one the most prominent critics 

of CSR, arguing that it has a ‘dark side’ where it can become a movement to legitimise the 

power of large corporations. Mining corporates, for example, may deploy CSR as a weapon 

to counter local anti-mining movements. Banerjee argues that this has been one of the 

reasons CSR has grown so fast and received wide support from corporations. According to 

Banerjee, CSR has ‘been defined by narrow business interests and serves to curtail 

interests of external stakeholders’.99 He argues that whatever initiatives are implemented, 

profit generation will always remain the core objective of business and corporations. 

Therefore, a universal charter or treaty is needed to hold corporations accountable rather 

than depending on their voluntary codes of conduct in considering social and environmental 

issues.   

     Banerjee adds that CSR should be imposed on corporations through external forces, 

such as state and social actors. He argues that reconciliation between social, environmental, 

and economic interests is a political task, and it is necessary to govern this policy in a 

democratic way. In this sense, democracy is not only about electing governments, but also 

echoing the impact of the society on political, economic, and environmental decision-

making.100  

     Shuili Du suggests that CSR can also be used by oil companies as a means of 

communication and to attain organisational legitimacy rather than minimising the adverse 

socio-environmental impacts of their activities.101 By contrast, it has been proposed that 

companies could be reluctant to apply CSR, as it is likely to contradict their main goal, which 

is profit maximisation.102 Corporates are guided by self-interest and their adoption of CSR 

could obstruct their distribution of sources by requiring time and asset allocation.103 The 

other drawback, raised by the former Clinton administration official Robert Reich, is that 
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CSR is likely to discourage governments from enacting the laws and undertaking the 

actions that can reinforce social welfare.104  

     Consequently, CSR can be challenged on several grounds. First, is the likelihood of 

its misuse by companies in justifying their negligence by deviating attention away from 

human rights and environmental protection towards the allocation of funds to local 

projects and services. Second, from an opposite perspective, is the potentiality of 

hindering business from achieving its main goal of maximising profits by placing an 

additional financial burden on companies. This could ultimately discourage them from 

investing in countries with strict CSR policies. Finally, CSR could be used by states as 

an excuse to slow down the process of enacting socio-environmental laws and 

regulations.  

5.8 CSR WITHIN THE OIL INDUSTRY 

     The underdeveloped socio-environmental and human rights systems in some oil-

producing developing countries have placed a burden on MNOCs operating in these regions 

by requiring them to multiply their efforts in the protection of local communities and 

ecosystems and participate effectively in the promotion of human rights and democracy. 

MNOCs’ adoption and implementation of sophisticated community engagement and 

transparency initiatives have also been considered effective methods of social performance 

improvement.105  

     CSR in the hydrocarbons sector is of a special significance, as this sector has been 

responsible for major pollution accidents and human rights violations around the world. This 

renders the responsibility of oil firms a multifaceted topic involving a number of concerns, 

including ethical issues within the petroleum community and in relations with host countries, 

and the issue of the interconnectivity between environmental and human rights concerns.106 

     Although the oil industry is widely engaged in social matters, whether in the form of 

community engagement, health and safety issues, labour or displacement cases, social 

considerations have never been a part of petroleum engineering science.107 Hence, in this 

industry, companies usually addresses social responsibilities when they face the reality on 
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the ground, when they encounter social conflicts, or only when they are required to obtain a 

social licence as part of their operations’ initiation requirements. Therefore, the scope of 

CSR studies within the oil industry should be widened, to the legal and academic levels, to 

send a clear message to the industry that it must prioritise societal necessities.  

     The industry, especially giant oil companies such as Shell, BP, and Exxon Mobil, have 

shown some creativity and passion in their social development performance, such as by 

improving local educational, health, and agricultural capabilities.108 The international and 

local expectations, their membership with and commitment to prominent socio-

environmental-related organisations and conventions, and reputational incentives have 

been the main forces driving this interest. It seems that most oil and gas corporations have 

reached an understanding that paying attention to stakeholders’ interests and building a 

positive social and environmental legacy could increase their long-term business 

opportunities and securities.109 

     Shell’s efforts in Nigeria are a good example of an oil company widely participating in the 

economic growth and local community development of the host state.110 The company spent 

millions of dollars implementing tens of projects, such as constructing schools, universities, 

water and electricity facilities, and providing training for local residents. Nonetheless, a 

number of campaigns have targeted these companies, accusing them of causing 

considerable social and environmental damage.111 As such, the allocated funds and the 

efforts made have apparently not been proportionate to the harm caused. This shows that 

corporations’ understanding and adoption of CSR principles has not reached a level that 

can convince the international and local communities that they can confidently rely on 

companies’ discretion and internal voluntary initiatives. 

     As explained above, CSR can be derived from various normative sources. Most 

environmental and sustainability responsibilities stipulated in international conventions, such 

as the Aarhus Convention, Rio Declaration, and the SDGs, are directed towards states. 

However, the inevitable connectivity of these environmental responsibilities with human 

rights gives these obligations global status, applicable by and mandatory for non-state 

actors. Corporations’ evolving socio-environmental responsibilities have, as a matter of 

course, entered the petroleum arena through a number of methods, namely, their adoption 
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in the national laws of home and/or host states, stipulation in petroleum agreements, 

voluntary implementation, and as prerequisites in the guidelines of petroleum-related 

organisations such as IPIECA and API. 

     In this context, drawing a line between CSR and GOP is challenging. Therefore, this 

research suggests that the two concepts be combined in a complementary manner where 

CSR can be used as an interpretive tool annexing GOP to recognised socio-environmental 

requirements; while GOP can represent an effective enforcement and practical means of 

promoting CSR and ESG among the sector.  

     As mentioned before, examples of actions taken by MNOCs in developing countries and 

their categorisation as social activities show that these activities have been mainly centred 

around community development through allocating funds for implementing projects relating 

to training, health, education ,and services.112 This reflects a superficial understanding of 

companies about their social responsibilities under their international obligations. 113  

Examples of MNOCs focusing on the implementation of service projects as a fundamental 

part of their CSR fulfilment in Iraq are Lukoil, Shell, ExxonMobil, Gazprom, and Chevron. 

According to what is stated on the official websites of these companies, their social 

expenditures mainly target health, educational, and entertainment facilities. Additionally, 

they have invested in improving the livelihood of neighbouring communities by, for instance, 

providing power generations, jobs, and cultivation training and equipment.114 

      BP, by contrast has made some reference to deeper social practices by reporting that a 

profound social baseline assessment was conducted to discover the main socio-

environmental impacts of their operations on communities in southern Iraq. BP further 

revealed some of its pre-emptive measures to mitigate these adverse impacts, including 

community and stakeholder engagement through establishing a ‘community committee’ and 

a multi-stakeholder process.115 
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     Although the community development supported by these companies is of a high 

significance in terms of alleviating the grievances of indigenous people and increasing their 

living standards, proactive and precautionary measures, transparency, and justice should 

be given special attention within companies’ CSR policymaking, especially since public 

participation, access to information, and justice have been gaining importance 

internationally, where they have been the principal pillars of the Rio Declaration (Principle 

10), and the Aarhus and Escazú conventions. Although these conventions are state-centred, 

most companies operating in developing countries, including Iraq, are based in states that 

are members to these conventions. These states are also supposedly obliged to ensure that 

their citizens and subordinates respect the values of these conventions. The extent to which 

corporations, including oil companies, can be held to these international state-centric 

obligations was discussed earlier, in section 5.4. 

5.9 CSR PROMOTION METHODS WITHIN THE OIL INDUSTRY  

     As demonstrated above, CSR practices and sources are diverse. Thus, the task of host 

states in ensuring MNOCs’ commitment to these responsibilities may be complex. The key 

methods adopted by states to promote CSR in the private sector are the command and 

control approach (or the coercive approach), and the voluntary or market-based approach. 

The command and control approach mainly involves regulating the social responsibilities of 

private firms or endorsing these obligations in investment agreements. Whereas the 

voluntary approach is based on companies’ discretionary power and freedom in determining 

and applying their CSR, which can have positive effects on their competitive economic 

performance and opportunities.  

     Apart from states’ options in promoting and enforcing CSR, the international community 

as a whole must also have a role in globalising CSR’s scrutiny and fulfilment. This can be 

achieved through either setting out these practices in treaties, considering them as 

customary law, or connecting them to fundamental human rights obligations which are 

enforceable on both state and non-state actors under certain international laws and 

guidelines, such as the UDHRs and UNFBHRs. This section will highlight these national and 

international methods of promoting and imposing CSR, demonstrating the requirements, 

pros and cons of each approach and analysing the most effective and practical method for 

DOPCs. 
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5.9.1 Domestic approaches 

     The social and environmental responsibilities of private enterprises can be nationally 

endorsed via a number of approaches. They could be stipulated in domestic legislation, 

advised as market-based incentives and voluntary initiatives, enshrined in operational and 

investment agreements, or a combination of two or more of these methods.116 

5.9.1.1 Command and control (or the coercive) approach 

     This approach has been applied by some countries such as India and China where, under 

their national laws, private national or multinational companies are obliged to uphold certain 

social and environmental responsibilities. Otherwise, they could face penalties by the state’s 

executive or judicial authorities. Some suggest that this approach is necessary where some 

amount of pressure is required to motivate companies to innovate in the field of socio-

environmental development, and this pressure is typically in the form of state regulation.117  

     Gao advocates that DOPCs, due to frequent petroleum-related incidents and through 

promulgating relevant regulations and statutes, tend to adopt the command and control 

policy to ensure companies’ compliance with environmental obligations. 118  The wide 

contribution of national companies to investment in these countries, including petroleum 

projects, could be another reason for embracing the command and control approach, due 

to the fact that national companies are more easily influenced by domestic factors.119  

     This approach can be applied by regulating and installing national impact assessment 

systems and setting specific pollution reduction targets and emission measurement 

technologies.120 Legally speaking, the approach can be implemented within different legal 

systems. It could be a multi-statutory coercive approach, where the obligations of oil 

companies are set out in a number of laws, or an integrated comprehensive petroleum 

environmental law approach, where all requirements are stipulated in one act. 121  The 

enforcement strategies within this approach can also range from criminal sanctions, to 

injunctions, or civil penalties that are determined through a set of control actions over 

operating companies to ensure legal requirements are met and monitor compliance.122  

 

                                                
116 United Nations Environment Programme, ‘UNEP Guide for Energy Efficiency and Renewable Energy Laws’ (September 2016), p.16 
117 Frynas (n 1) 101 
118 Gao (n 57) 42-43 
119 Ibid 
120 Arinaitwe W. Patson, ‘Environmental Regulation of Upstream Sector of Oil and Gas Industry’ (August 14, 2013), available at 
<https://ssrn.com/abstract=2486551> or <http://dx.doi.org/10.2139/ssrn.2486551>  
121 Gao (n 57) 38-40 
122 Patson (n 120)  
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     The main advantage of the coercive approach is that it eliminates uncertainty around the 

social and environmental obligations of oil companies and can consider more precisely the 

peculiarities of the region in which they operate. It can also solve the problem of enforcement 

and jurisdiction by clearly stating the ad hoc bodies responsible for monitoring performance 

and the type of penalties that could be imposed in the case of violation or negligence. This 

seems to be a strong motivation for companies’ environmental commitment and 

innovation.123  

 

     However, although government regulatory pressure remains a crucial factor in urging 

companies to adopt appropriate voluntary initiatives, overregulation can pose an obstacle to 

the attraction of foreign investment, especially for hydrocarbon-based economies. Any legal 

restrictions on companies in these countries, which are likely to cause extra expenses, could 

discourage foreign investment. In this case, the decision in these countries on whether to 

regulate socio-environmental responsibilities is difficult, especially when, under the influence 

of globalisation, they are urged to aggressively compete to attract foreign investment.124 

 

     This approach could also create additional administration and control costs for host 

states themselves,125 which could drive corrupt host states that have common interests with 

MNOCs to disregard environmental and human rights considerations and ignore the 

regulation and enforcement of CSR. 126 The other disadvantage is that the law-making 

process is usually slow, which makes it barely capable of keeping up with new technologies 

and operational progress. In addition, the need for a variety of legislation and judicial 

decisions, in a multi-statutory regime, could result in contradiction between laws and 

disputes between operators and regulators. 127  In addition, having a unified socio-

environmental regulatory structure may not be the ideal solution in some countries, where 

such a system requires robust and sophisticated legal and judiciary institutions capable of 

enacting, enforcing, and pursuing the application of such a comprehensive law, which are 

lacking in many oil-based developing economies.128 Another disadvantage highlighted by 

Frynas is that regulating socio-environmental commitments will result in unilateral 

                                                
123 Frynas (n 1) 90; UNEP Guide (n 116) 16 
124 Kamminga (n 31) 5 
125 Patson (n 120) 2 
126 Kamminga (n 31) 5 
127 Patson (n 120) 2; Gao (n 57) 49 
128 Ibid, Gao 
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obligations according to national legislation, which may render the same multinational 

company ‘subject to different and uncoordinated laws in different countries’.129  

 

     The above-stated drawbacks, and others, have contributed to a general sense that some 

bilateral and self-motivations are needed to ensure more effective promotion of social 

responsibilities in the industry.  In this context, the UNEP acknowledges that there have 

been attempts to reduce reliance on the command and control system, where companies 

have been showing positive signs of voluntary adoption of socio-environmental 

management and protection strategies.130  

5.9.1.2 Voluntary initiatives and market-based incentives 

     Some suggest that the international community is shifting away from command and 

control towards self-regulatory and voluntary initiatives. This could be due to the assumption 

that self-regulatory codes are better able to rapidly respond to new technical and managerial 

advances.131 The significance of these voluntary procedures comes from the fact that some 

of these self-initiated practices within oil corporations have primarily assisted the formulation 

of the industry standards to become models for national oil and gas legislation. For instance, 

Texaco’s internal procedures in Thailand in 1993 regarding exploratory onshore drilling (Dao 

Ruang 1 site) in accordance with the company guidelines (Worldwide Exploration and 

Production Environmental Practices), were later adopted by the Thai Government in their 

petroleum environmental regulation-making process.132  

     The degree of companies’ subordination to states is a crucial factor in determining the 

effectiveness of this approach. Figures show that, currently, most oil and gas reserves and 

operations are controlled by state-owned companies.133 For example, Kuwait Petroleum and 

Venezuela’s PDVSA are 100% government-owned, Indian Oil is 80% and Brazilian 

Petrobras is 57% state-owned.134 They follow public policies with regard to social and 

environmental considerations, a fact that makes companies’ strategies highly vulnerable to 

                                                
129 Frynas (n 1) 93 
130 UNEP IE/PAC Technical Report 37, E&P Forum/UNEP 1997, p.25; See also Patson (n 120) 2 
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3 (2); Dias (n 20) 43; J. Ruggie ‘Interim Report of the Special Representative of the Secretary-General on the Issue of Human Rights 
and Transnational Corporations and Other Business Enterprises’ (2006) UN Doc. E/CN.4/ 2006/97; Michael A.G. Bunter, ‘World-wide 
standards of Good Oilfield Practice: the impact of the blow-out, deaths and spill at the BP Macondo well, the MC 252/1-01, US Gulf 
of Mexico’ (2013) 11(2) Oil, Gas & Energy Law Intelligence, p.4-5; Gao (n 57) 63 
132 A.S. Wawryk, ‘Adoption of International Environmental Standards by Transnational Oil Companies: Reducing the Impact of Oil 
Operations in Emerging Economies’ (2002) 20 Journal of Energy & Natural Resources, p. 430; The Oil industry: Operating in Sensitive 
Environments, 'Texaco Exploration in North East Bangkok' (IPIECA/E&P Forum, Report No 2.73/255, London, May 1997) 
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government’s and stakeholders’ desires and pressures.135 However, this has not been the 

only factor driving these companies to develop social policies; interaction with western 

partners and international joint ventures have also played an important role. 

     Due to the fact that state-owned companies dominate the industry, and the high 

competitiveness in this area, MNOCs have been trying to innovate in the field of social and 

environmental policies in order to gain more market and economic interests, and have been 

making more effort to succeed in this arena by developing their own standards.  For 

example, BP’s reduction of emissions from the period 1990 to 2006 and the increase in its 

production during the same period indicates that environmental measures could generate 

direct positive production and economic outcomes for MNOCs to help them compete with 

and stand out among state-owned companies.136 

 

     In general, all types of companies are typically driven initially by stakeholder pressure 

and, in more advanced stages, are motivated by industry and business partners.137 Although 

stakeholders and institutional pressure are important factors, companies’ commitment to 

CSR cannot be explained only by these external incentives. As mentioned above, 

companies may employ CSR to gain more ‘competitive advantages in terms of obtaining 

preferential treatment by governments or in terms of entering new markets’, 138  and to 

reconcile ethical concerns with commercial considerations. In this context, Shell’s and BP’s 

investments in renewable energy can be given as examples of sustainable initiatives 

building a positive reputation without being enforced by external factors.139 Therefore, it is 

suggested that companies’ environmental initiatives and procedures are likely to lead to win-

win outcomes, where the minimisation of detrimental impacts of their activities is linked to 

achieving prosperous economic growth.140 

     Market-based incentives can be implemented differently by states. For instance, they can 

be in the form of imposing taxes on pollution or carbon emissions, exempting the import of 

renewable energy related-facilities and equipment from customs, or applying cap-and-trade 

policies by allowing pollution quantities below the threshold to be traded among 
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companies.141 This method can also take the form of charging for produced CO2 emissions, 

gas flaring, and industrial water consumption, which would urge operators to reduce 

emissions and operational waste in order to achieve greater economic gains.142  

 

     Some would argue that environmental taxation and cost setting may not truly represent 

an incentive to reduce emission or waste as it can be circumvented by merely substituting 

taxed goods and practices with others. This would suggest recourse to regulation as a 

supportive factor.143 It is also questioned whether voluntary initiatives can, as such, promote 

accountability among the industry and ensure the stipulation of positive CSR behaviour 

instead of economically profitable procedures. 144  Undoubtedly, voluntary initiatives are 

effective tools, where companies are more aware of technical, operational, and 

environmental aspects, which makes them more likely to create innovative industry 

standards. Nevertheless, regulation can unify the procedures of petroleum actors within the 

state and ensure a level playing ground. The significance of each approach may also vary 

depending on the operational stage and area. According to a study conducted by Sharma 

on 12 Canadian and US companies, it was shown that regulations were more effective 

during the initial stages of development and operations, while internal drivers played a 

significant role in shaping companies’ long-term socio-environmental strategies.145  

 

     Nonetheless, these differences do not prevent a combination of these two methods to 

best serve the communities and ecosystems of operation areas. The voluntary approach 

might suit companies with the flexibility to keep pace with technical advances, whereas the 

stringency of regulations is necessary for ensuring compliance with international 

standards. 146  There can also be an interaction and mutual effect between the two 

approaches (voluntary and regulatory), as industry precedents and initiatives have inspired 

governments to codify certain social-environmental standards, while the same initiatives are 

less likely to emerge without incentives and regulatory pressure from the host and home 

states.147 
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5.9.1.3 Contractual approach 

     Agreements between host states and investors usually comprise of all the rights and 

duties necessary to avoid disputes and facilitate progressing operations forward in a timely 

and efficient manner. Stipulating amicable methods of dispute resolution, such as mediation 

and arbitration, in these contracts can also be beneficial for all parties in terms of avoiding 

the long wait periods and high litigation costs of resorting to justice. Likewise, incorporating 

the socio-environmental responsibilities of operators in such agreements will save much 

effort that would otherwise be dedicated to determining the national and international legal 

sources for such obligations and their enforcement measures.  

 

     In countries where passing new social and environmental laws can be challenging in 

terms of time and procedural management, providing for MNOCs’ responsibilities in their 

foreign investment agreements can be crucial.148 This has urged many DOPCs, with limited 

and immature environmental legal systems, to widely address and regulate socio-

environmental concerns in their petroleum contracts.149 Some developed countries, such as 

the UK, have also relied on ‘contractual terms and conditions to carry not only [their] 

petroleum policy but also environmental regulation’.150 

 

     Consequently, it is suggested that environmental and social obligations do not 

necessarily need to be presented as national stringent legislation, but can be provided for in 

the form of bilateral or unilateral contractual commitments.151 Those scholars in favour of 

this notion usually support their argument by explaining that these types of commitments 

are more flexible to keep up with modern technologies and the constantly changing nature 

of international environmental standards.152 It is also recommended that locating CSR within 

such bilateral contracts could facilitate their incorporation into international investment 

agreements.153 

 

     On the other hand, some argue that having a fixed and integrated set of local 

environmental rules, instead of relying on bilateral agreements, will help contractors to 

recognise their obligations and make decisions in advance, before entering into these 
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contracts. This could also help provide more accurate baseline assessments and cost-

calculation processes.154 Another point raised in this regard is the limitations of contractual 

provisions and the focus of these provisions on financial and operational aspects. In 

addition, environmental clauses in petroleum agreements are often basic and ambiguous, 

and barely stipulate any legally binding and practically operative obligations.155 

 

     It is assumed that in order to achieve optimum results in structuring the socio-

environmental schemes of states and the industry, these bodies should endeavour to 

redesign their regulatory systems in a way that ensures the employment of multiple methods 

and integration policies, which has been described as a ‘hybrid voluntary-regulatory 

solution’.156 This can also be achieved by directing each method towards a specific stage or 

part of the sector within the same state by, for instance, subjecting onshore operations to 

local regulations while leaving offshore operations to be governed by bilateral agreements 

or voluntary initiatives.157  

 

     Thus, the solution for an ideal environmental management system in the oil and gas 

industry is the adoption of a combination of these three approaches (coercive, voluntary, 

and contractual), which can overcome the shortcomings of each single method and achieve 

an integrated socio-environmental policy that ensures an effective application, monitoring, 

and enforcement of CSR within the oil and gas industry.158 Applying these approaches in a 

complementary manner can also assist in elevating voluntary initiatives to national and 

international standards and expectation levels. Harmonising these approaches within one 

system could further help transfer these practices to the field of customary international law 

and equip them with further credibility and enforceability features.  

5.9.2 International methods for promoting CSR 

     The growing role of private firms in shaping the global economic, political, and 

environmental map has given rise to an increasing sense that business needs to be 

governed by international law.159 Consequently, CSR, as a key obligation, cannot be left 
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solely to the discretion of the private sector, where the international regulatory system is vital 

for a consistent adoption of minimum standards of acceptable behaviour.160  

     Discussing international means of enforcing socio-environmental obligations on the 

private sector triggers debate over the authority of international organisations and laws over 

companies. As was concluded in section 5.4 of this chapter, although states are the main 

subjects of international law, non-state actors have progressively been engaged in 

international efforts towards the protection of the environment and human rights. Therefore, 

there must be a means of interaction and communication between international 

organisations and private multinational enterprises, where currently a determination of the 

jurisdiction to which they are subject is lacking. This should motivate the international 

community to develop methods of monitoring the performance of these companies and 

holding them accountable for any deviation from their social and environmental obligations.  

     Regulating MNEs can be subject to a number of factors. Nationally, as explained above, 

private oil companies can be urged to adhere to their social commitments via a variety of 

approaches including market-based incentives, a coercive approach, contractual 

commitment, or the adoption of an integrated system and policy capable of combining these 

methods. On the international level, the previously mentioned methods could again be 

crucial when states, as part of the international community structure, are obliged to ensure 

the fulfilment of global goals within their domestic realms.   

     Granting private entities an international legal personality by allowing them to enjoy and 

bear predetermined rights and duties, cannot be effectively achieved without states’ 

involvement as a means of pressure and observation. Thus, international tools are not 

alienated from the government role in underpinning CSR principles. This traditional role of 

states in protecting their societies and environment can even, to some extent, undermine 

international attempts from setting out ad hoc multilateral treaties capable of regulating the 

social and environmental responsibilities of upstream onshore oil and gas companies.161  

     Therefore, discussions in this context are mainly directed towards analysing the general 

principles produced under international law that can directly or indirectly affect the socio-

environmental behaviour of the industry (such as the polluter-pays principle, the principle of 

prevention, and the precautionary principle), rather than seeking dedicated multilateral 
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treaties governing the socio-environmental behaviour of the petroleum sector.162 These 

general principles have been expressed in a number of international conventions, such as 

the Rio Declaration and the Basel Convention on the Control of Transboundary Movements 

of Hazardous Wastes and their Disposal (1989) and have been adopted within many 

national acts.163  

     According to the Iraqi constitution, international agreements must be ratified by the 

president after being approved by the council of representatives. 164  The council of 

representatives expresses its approval by enacting a ratification law applicable by local 

authorities.165 For example, Paris agreement has not yet been ratified, while the approval of 

the council of representative of the Basil Convention has been expressed through 

promulgating a pertinent law, which makes the principles of this convention locally 

enforceable.  

     The question whether international CSR principles can be domestically applicable, raises 

several issues. One, it is not clear whether these standards can be considered an 

international agreement, hard law, soft law or customary law whose application requires 

different procedures including national enactment. In the cases of Iraq and Nigeria, the 

national legislative adoption would again face the hurdles of bureaucracy and the 

underdeveloped legal and regulatory system that the researcher initially attempted to tackle 

by redefining GOP within the context of CSR, which is assumed applicable within the 

industry for internal and external incentives, notwithstanding local legal and judicial 

structures. 

     Second, developing a broader and more coherent interpretation of GOP within the 

context of international CSR and human rights principles could enhance the performance of 

the oil and gas industry when this new understanding is introduced within the contractual 

sphere that is largely mandatory to contracting parties even when the standards are not 

endorsed by national acts and/or judicial decisions. Third, presenting CSR as a significant 

component of GOP within the contractual scope could eventually facilitate the adoption of 

this interpretation by local legal and judicial bodies. An example of a petroleum practice that 

contributed to the development of a domestic regulation is Texaco’s procedures in Thailand 
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regarding exploratory onshore drilling, which were later adopted by the Thai Government in 

their petroleum environmental regulation-making process.166 

     Furthermore, considering the condition of national enactment would put the burden of 

monitoring the application of international CSR principles within the petroleum sector and 

the accountability for their violation on states, while addressing these principles in the 

international arena should help in providing a solution to international entities such as 

international courts and tribunals, assisting them to deal with such cases, impose adherence 

to these obligations, and rule against violators with the absence of supportive national 

legislation.  

     It seems that up to now, international judiciaries have not been armed with the necessary 

tools that enable them to look into cases that are linked to sheer social and environmental 

negligence of private companies unless a human element is invoked.  This could also be 

related to extradition, when a court can hear a case emerging within another jurisdiction. 

The Bodo community case against Shell that was brought before London’s High Court is a 

good example of a lawsuit in which a private company was involved in activities causing 

extreme environmental damage that jeopardised human rights in a region beyond the court’s 

jurisdiction. Employing a human rights-based approach, in this context, could be an effective 

way of facilitating the convergence of international laws with CSR to empower the 

international community to actively monitor and impose these duties.  

5.9.2.1 Using the Human Rights-Based Approach (HRBA) in endorsing CSR 

     Suggesting the adoption of HRBA as a means of ensuring ideal compliance of the 

petroleum industry with CSR, and supporting the consideration of CSR as a significant 

component of GOP, requires highlighting the concept and background of this approach. 

HRBA is defined as ‘giving people greater opportunities to participate in shaping the 

decisions that impact on their human rights’.167 The UNHRC also describes the HRBA as a 

conceptual framework providing an even ground for structuring the claim process of 

stakeholders and right-holders and the human rights protection strategies of the duty-

bearers. 168  According to IPIECA’s guidance on CSR, HRBA could imply companies’ 
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adoption of the main human rights principles and obligations in their process of impact 

assessment and community development.169  

 

     The main goal of HRBA is to ensure that the standards and principles of human rights 

are integrated into planning and policymaking, as well as the day-to-day running of 

organisations.170 Moreover, HRBA reinforces public participation and engagement, which 

can play a significant role in upholding accountability and trust amongst stakeholders. This 

approach could also allow vulnerable groups to transparently participate in structuring 

projects to safeguard their interests and protect their rights. 

 

     The principle of HRBA has been increasingly discussed and recognised within the 

international forum. The UN, for instance, has set HRBA as one of its key features and 

instruments to mainstream human rights in their current and futures works and 

programmes.171 Some organisations within the UN have employed HRBA in achieving their 

objectives, such as the UNICEF, UNESCO, and the UNHRC.  These organisations have 

issued guidelines introducing this approach and its applicability within an educational, 

scientific, and cultural context.172 The underlying principles and fundamental characteristics 

of HRBA set out by these organisations are, in short: 

 Universality and inalienability of human rights 

 Indivisibility of human rights (they are inherent to the dignity of every person and are not 

hierarchical)   

 Interdependence and interrelatedness of these rights, which render them not separable  

 Equality and non-discrimination (all forms of discrimination whether on the basis of sex, 

religion, or ethnicity, should be prohibited and prevented) 

 Participation and inclusion (the entitlement of human beings to participate in decisions 

that may affect their human rights and are related to their enjoyment of civil, economic, 

social, cultural, and political development) 

 Empowerment (empowering people to recognise and claim their rights) 
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 Accountability and respect for the rule of law (considering human rights as legally 

enforceable, drawing their strength from national and international laws). 

 

     According to Leila Choukroune, HRBA is not only a tool for embracing the main principles 

of human rights, but also plays a vital role in the reunification of international law by annexing 

coherent and harmonised legal values and enforceability features to multilateral treaties and 

commitments.173 This approach can open the floor for a triangular negotiation between 

governments, private sectors, and local communities, which can provide a common ground 

for determining the rights and duties of each party under international human rights law. It 

can also facilitate public participation in decisions relating to business and the environment 

which have the potential to affect communities’ rights.174 The other way in which HRBA can 

function is that environmental and human rights treaties usually place obligations on state 

parties, which in turn reflect these international commitments in their domestic legislation, 

which is in direct connection with the private sector, including the oil and gas industry.175 

 

      In regard to CSR, HRBA can potentially progress CSR from being a charitable and non-

obligatory act to an obligation with multi-observation and enforceability traits, rendering state 

and non-state actor identically and internationally accountable for their socio-environmental 

behaviour.176 This will enable judicial bodies to react more freely to cases where a human 

rights element is involved. If this is the case, private companies will not be immune from 

being subject to domestic and international laws and jurisdictions. This is because one of 

the main principles of HRBA is the accountability and respect of state and non-state actors 

for the rule of international and national law.  

 

     The subject of HRBA has contributed to the progression of the ongoing debate over the 

international accountability of transnational corporations. Linking companies’ responsibilities 

towards the environment and local communities to human rights can be an effective 

instrument driving the private sector to more closely adhere to their responsibilities, and 

gives national and international authorities the right to hold these companies accountable 

for any violation of the same. 
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     In this context, an example can be given in the remarkable case of Urbaser Vs 

Argentina,177 which was apparently the first case of its kind where a tribunal (ICSID: World 

Bank Group International Centre for Settlement of Investment disputes) accepted jurisdiction 

over a human rights counterclaim against a private company. In this case, the investor 

(Aguas Del Gran Buenos Aires S.A. (AGBA)) was granted a concession by the Province of 

Buenos Aires to implement local water supply and sewerage projects. Due to Argentina’s 

2001–2002 economic crisis, the implementation of this project was negatively affected and 

hindered, which led the Province of Buenos Aires to terminate the concession. This drove 

the AGBA and its shareholders to bring the dispute before an arbitral tribunal. The Province, 

on the other hand, raised a counterclaim that by not providing water to locals, the company 

had deprived them from a fundamental right to access to clean water, and considered that 

a human rights infringement. 178  The tribunal affirmed its jurisdiction to hear this 

counterclaim.  

 

     Although the final award of the tribunal on this dispute was not in favour of the 

counterclaim, it included a number of significant opinions on corporations’ human rights 

obligations and their subjection to international law. In paragraph 1195, the tribunal stated 

that corporations’ commitment to comply with human rights is classified as an indivisible part 

of their CSR. The tribunal also affirmed the active aspect of private companies’ commitment 

to human rights by not only stressing the obligation to abstain from human rights violation, 

but also to foster precautionary and proactive measures to protect these rights. It supported 

the notion that, according to recent developments in this field, multinational corporations can 

no longer be exempt from international law. The decision also referred to the UN Business 

Human Rights and Ruggie's three pillars framework in confirming companies’ transboundary 

duties to protect human rights.179 

     The crucial point that can be derived from this case is that the obligations of MNEs, or 

any private companies, towards affected communities and environments cannot be 

identified without taking steps back to see the whole picture of the potential impacts that the 

activities of these enterprises can have on human rights. Claims against these companies 

can be heard from any affected bodies, by any judicial or arbitrary institute, based on 

                                                
177 Urbaser S.A. and Consorcio de Aguas Bilbao Bizkaia, Bilbao Biskaia Ur Partzuergoa v. The Argentine Republic, ICSID Case No. 
ARB/07/26 
178 World Bank Group International Centre for Settlement of Investment Disputes (ICSID), ‘Urbaser v Argentina: The Origins of a Host 
State Human Rights Counterclaim in ICSID Arbitration?’ (EJIL Talk) < https://www.ejiltalk.org/urbaser-v-argentina-the-origins-of-a-
host-state-human-rights-counterclaim-in-icsid-arbitration/ > accessed February 4, 2019  
179 Urbaser v. Argentina case (n 155) para 1195, footnote 434   

https://www.ejiltalk.org/urbaser-v-argentina-the-origins-of-a-host-state-human-rights-counterclaim-in-icsid-arbitration/
https://www.ejiltalk.org/urbaser-v-argentina-the-origins-of-a-host-state-human-rights-counterclaim-in-icsid-arbitration/
https://www.ejiltalk.org/urbaser-v-argentina-the-origins-of-a-host-state-human-rights-counterclaim-in-icsid-arbitration/
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international human rights law and regardless of the limitation of local contractual and legal 

obligations on companies. The methods of adopting human rights principles in the process 

of promoting CSR among petroleum industries will be further discussed in the next chapter.  

5.10  CSR AS AN INTERPRETIVE TOOL FOR GOP 

     Before addressing the question of how CSR is suggested to be employed in producing a 

modern understanding of the term GOP, it is important to establish why the researcher has 

selected CSR as an interpretive tool in the first place. The main rationale behind choosing 

CSR as an interpretive tool is, first, the unavoidable interrelationship, and mutual influence 

of the petroleum industry on adjacent communities and ecosystems. The nature of extractive 

operations and the associated water, air, soil, and noise pollution, in addition to the large-

scale involvement of capital and labour, renders this industry one of the most socio-

environmentally affecting sectors. Details about the scope of the adverse societal and 

ecological impact of this industry have been provided in chapter three. Mindful of that, the 

legal accountabilities of oil and gas companies cannot be determined and judicially pursued 

without comprehending their socio-environmental responsibilities, which are best 

manifested within the evolving notion of CSR.  To put it differently, CSR is an ideal tool for 

redefining the term GOP due to its capability to encompass other normative perspectives, 

such as human rights, ESG, and participatory responsibilities, which are necessary in 

protecting local communities and environments from the detrimental effects of extractive 

activities.  

 

     The other reason is the growing importance of CSR in the era of climate change, where 

it is known that the petroleum industry is a major contributor to global greenhouse gas 

emissions. In addition, the growing risk of climate change, and the awareness of the same, 

have been contributing to the gradual conceptual shift of CSR, among organisations and 

communities, from voluntary initiatives to mandatory responsibilities.180  

     From the industry perspective, incorporating CSR into the obligatory application of GOP 

could be beneficial as, in recent decades, companies’ long-term financial success has been 

progressing in parallel with their socio-environmental performance excellence.181 Hence, 

evaluating their performance and commitment to GOP through examining the degree of their 

                                                
180 M.W. Allen and C.A. Craig, ‘Rethinking Corporate Social Responsibility in the Age of Climate Change: a Communication Perspective’ 
(2016) 1 International Journal of Corporate Social Responsibility  
181  G. Kell, ‘Five Trends That Show Corporate Responsibility Is Here to Stay’ (The Guardian August 13, 2014) < 
https://www.theguardian.com/sustainable-business/blog/five-trends-corporate-social-responsbility-global-movement > accessed 
March 3, 2019 

https://www.theguardian.com/sustainable-business/blog/five-trends-corporate-social-responsbility-global-movement
https://www.theguardian.com/sustainable-business/blog/five-trends-corporate-social-responsbility-global-movement
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compliance with their social, human rights, and environmental responsibilities could create 

a benefit for those companies that have been pioneering innovative socio-environmental 

development strategies by granting them competitive advantages. 182  Furthermore, 

introducing CSR as an essential component of GOP will be an effective incentive in 

promoting investment in renewable energy and adopting climate change initiatives, which 

are much demanded and commonly expected at both national and international levels.183  

      

     However, bringing CSR into oil and gas operations may not be a straightforward task. 

Multinational companies in this sector are mainly bound by domestic laws and bilateral 

agreements with host states, and when these host states lack robust and integrated social 

and environmental regulations they will have no option but to refer to GOP as the main 

source of companies’ responsibilities. In this case, considering CSR as GOP could be an 

ideal technique for granting CSR the mandatory nature of GOP, while GOP can enjoy the 

precision and transparency of CSR principles. In this way, the convergence of the two could 

achieve a dual and cooperative benefit from both perspectives. 

 

     Therefore, this research suggests employing the growing notion of CSR to provide an 

integrated, socio-environmentally sound, and up-to-date interpretation of the term GOP. As 

was articulated in the previous chapter, the current understanding of the term GOP is mainly 

constrained to up-to-date technical procedures with some attempts to incorporate 

community development and environmental considerations. Hence, the use of CSR to 

redefine GOP should be done in a way that ensures a radical change in stakeholders’ 

comprehension of the term GOP by considering all social, environmental, and human rights 

obligations of MNOCs as needing to reflect good oilfield practices throughout all operational 

stages. 

5.11  CONCLUSION

     In this chapter, it was suggested that CSR be employed to construct a more harmonised 

and socio-environmentally friendly definition of the term GOP. However, the concept of CSR 

itself has been challenged in terms of the extent of the legality and legitimacy of its sources, 

the likelihood of it being misused by the private sector for commercial purposes, and the 

methods of its adoption by and enforcement on MNOCs. Furthermore, it has been argued 

whether MNOCs’ responsibilities under CSR can meet the industry’s current growing human 

                                                
182 Porter and Kramer (n 10) 
183 Frynas (n 1) 7 
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rights obligations and social prospects beyond the triangular framework of sustainable 

development, corporate governance, and community development. 

 

     It was suggested that in order to increase the level of industry compliance with these 

global expectations, CSR should be applied as part of a proactive approach by considering 

the interests of stakeholders before the commencement of projects, rather than being 

confined to reactive, remedial, and community development initiatives. In this chapter it was 

further recommended that a multi-method policy be adopted and implemented by states to 

promote CSR among MNOCs by combining command and control, voluntary and market-

based, and contractual approaches. Moreover, globally, it was envisaged that these 

practices are likely to elevate to become international law through their incorporation into 

bilateral or multilateral treaties or their long-term international application and acceptance, 

which would lead to them becoming customary law.  

 

     In order to integrate and harmonise the underlying theories of CSR and GOP, ESG and 

sustainability reporting are suggested as complementary practices capable of setting 

performance metrics for evaluating oil companies’ environmental, social and governance 

procedures. These indicators can assist host states and international organisations to 

predict companies’ future financial and sustainability status and determine their cooperation 

and investment levels accordingly. It was also proposed that the employment of HRBA can 

play a dynamic role in uniting international corporations’ standards and facilitating their 

domestic adoption and implementation. 

 

     In short, in this chapter the author suggested CSR to be the main framework within which 

other petroleum-related social and environmental elements can interact to produce a 

harmonised and innovative method for interpreting the term GOP. The main reason for 

selecting CSR as a basis for restructuring the notion of GOP is its ability to encompass and 

be an umbrella for other universal principles, such as human rights, ESG, and participatory 

obligations, which are essential for protecting adjacent ecosystems and communities from 

the adverse impacts of onshore upstream petroleum operations.  
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CHAPTER SIX: THE ROLE OF HUMAN RIGHTS PRINCIPLES IN PROMOTING THE SOCIO-

ENVIRONMENTAL RESPONSIBILITIES OF THE OIL INDUSTRY 

6.1 INTRODUCTION 

 The protection of human rights has historically been considered the core responsibility of 

sovereign states. However, in light of the growing role of multinational companies (MNCs) in 

steering the global economy and workforce, it has become inevitable that the private sector 

must be brought into human rights discourses. This has driven some international 

organisations to put forward guidelines, including the UN Guiding Principles on Business and 

Human Rights (UNGPs), to affirm and outline companies’ international obligations and to 

delineate between state and non-state actors’ human rights responsibilities. Under these 

guidelines, companies are advised to comply with international human rights laws, exercise 

due diligence, and make an effective contribution to community development.  

     In this chapter, the author will shed light on the interconnectivity and mutual influence 

between environmental degradation and human rights. Analysing and proving this 

unavoidable nexus by employing documentary, legal, and judicial means and establishing a 

common ground for these variables is likely to facilitate the transfer of voluntary environmental 

measures to the domain of coercive human rights obligations. This will eventually pave the 

way for optimum compliance of the private sector with international norms in maintaining the 

emerging right to a safe, clean, healthy, and sustainable ecosystem, known as ‘environmental 

human rights’.  

     Oil companies are major contributors to global environmental degradation and climate 

change. The widespread environmental impacts of their activities have entailed detrimental 

social and health consequences, which necessitates the consideration of environmental 

human rights in their operations. Commitment to the protection of environmental rights and 

supplementary procedural participatory obligations is essential in light of the international 

endeavours in confronting environmental crimes and the increasing demand for climate, 

environmental and energy justice. Achieving a fair distribution and application of 

environmental human rights also necessitates considering parent companies’ responsibilities 

and home states’ extraterritorial jurisdiction to prosecute human rights abuses committed by 

their subsidiaries in remote oil-producing areas.  
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     Thus, this chapter will explore the main legal basis for imposing international human rights 

norms on the private sector, including oil companies, by demonstrating the main cases and 

sources that validate their applicability. This will lead to an evaluation of the theory of 

environmental human rights and its foundational and progression stages, which played a vital 

role in combining the concepts of CSR, ESG, and human rights. This evaluation of the 

relationship between environmental and human rights considerations will highlight some 

judicial and expert perspectives, such as the court opinion in the Nicaragua vs Costa Rica 

case and the results reached by John Knox in his reports to the UNHRC on human rights and 

the environment. Finally, in this chapter the author will explain the level of cooperation 

between home and host states, and parent companies and their subsidiaries, required to 

meet corporations’ human rights obligations and avoid crimes and violations, and the role that 

this interaction can play in imagining a novel concept of GOP in light of environmental human 

rights principles and their corresponding participatory measures.  

6.2 CORPORATE HUMAN RIGHTS RESPONSIBILITIES 

     The protection of human rights is a crucial aspect of CSR. Most of the international 

guidelines that have attempted to delineate CSR, such as the UN Global Compact and ISO 

26000, have included respect for human rights as an essential aspect of corporate social 

responsibility.1 However, the extent to which MNCs are obliged to protect human rights and 

the actions that could be taken to achieve this goal have not yet been precisely identified.  

     The concept of human rights was introduced by the Universal Declaration of Human Rights 

(UDHRs) in 1948. Since then, the protection of human rights has primarily been the 

responsibility of states.2 These rights have been further expanded and addressed in line with 

states’ obligations under the International Covenant on Civil and Political Rights 

(ICCPR) 1966, the International Covenant on Economic, Social and Cultural Rights (ICESCR) 

1966, and the eight fundamental Conventions of the International Labour Organization (ILO).3  

                                                
1 “From ‘Corporate Social Responsibility’ to ‘Business & Human Rights’: New Challenges for Chinese Companies” (Business & Human 
Rights Resource Centre) < https://www.business-humanrights.org/en/from-corporate-social-responsibility-to-business-human-rights-
new-challenges-for-chinese-companies-0 > accessed February 9, 2019 
2 ‘10 Human Rights Priorities for the Extractives Sector: Blog’ (BSR) < https://www.bsr.org/en/our-insights/primers/10-human-rights-
priorities-for-the-extractives-sector > accessed March 11, 2019 
3 The International Covenant on Civil and Political Rights (ICCPR, 1966); the International Covenant on Economic, Social and Cultural 
Rights (ICESCR, 1966); ILO, Freedom of Association and Protection of the Right to Organise Convention, 1948 (No. 87); ILO, Right to 
Organise and Collective Bargaining Convention, 1949 (No. 98); ILO, Forced Labour Convention, 1930 (No. 29)  (and its 2014 Protocol); 
ILO, Abolition of Forced Labour Convention, 1957 (No. 105); ILO, Minimum Age Convention, 1973 (No. 138); ILO, Worst Forms of Child 
Labour Convention, 1999 (No. 182); ILO, Equal Remuneration Convention, 1951 (No. 100); ILO, Discrimination (Employment and 
Occupation) Convention, 1958 (No. 111) 

https://www.business-humanrights.org/en/from-corporate-social-responsibility-to-business-human-rights-new-challenges-for-chinese-companies-0
https://www.business-humanrights.org/en/from-corporate-social-responsibility-to-business-human-rights-new-challenges-for-chinese-companies-0
https://www.business-humanrights.org/en/from-corporate-social-responsibility-to-business-human-rights-new-challenges-for-chinese-companies-0
https://www.bsr.org/en/our-insights/primers/10-human-rights-priorities-for-the-extractives-sector
https://www.bsr.org/en/our-insights/primers/10-human-rights-priorities-for-the-extractives-sector
https://www.bsr.org/en/our-insights/primers/10-human-rights-priorities-for-the-extractives-sector
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     Due to the increasing growth of MNCs’ transnational activities and their significant role in 

driving the global economy, it has been essential for the international community to move 

towards the codification of the rights and obligations of these enterprises in relation to human 

rights.4 Consequently, the UN adopted a number of normative resolutions, most prominently 

the UN Global Compact (UNGC), the UN Framework on Business and Human Rights 

(UNFBHRs), and John Ruggie’s three pillars (Protect, Respect, and Remedy), to outline 

corporate responsibilities in this area.5 This has dramatically changed the state-centric nature 

of human rights protection by putting a considerable portion of this burden on the private 

sector.  

     The UNFBHRs urges corporations to consider the principles of international human rights 

law embodied in universal sources such as the UDHRs, International Covenants, and ILO 

conventions.6 The principles set out in these instruments represent the most universally 

agreed human rights benchmarks that can be employed in structuring and assessing state 

and non-state actors’ protection strategies.7  

      In 2011, the UN Human Rights Council unanimously recognised the UN Guiding 

Principles on Business and Human Rights (UNGPs),8 a ground-breaking initiative in holding 

corporations socially responsible for their behaviour and activities. These principles attempted 

to establish legal grounds and an authoritative international reference point governing states’ 

and companies’ performance in the protection of and respect for human rights. They required 

companies to carry out due diligence in assessing, controlling, and managing the negative 

impacts of their activities on human rights, and implement remedial measures in affected 

communities.9 

                                                
4 M.K. Ishak, & R. Nordin, ‘Responsibility of Oil and Gas (O&G) Companies to Protect Human Rights: The Case of Shell’ (2019) 9(2) 
International Journal of Asian Social Science, 240-247 
5 ‘UN Global Compact’ (The Ten Principles | UN Global Compact) < https://www.unglobalcompact.org/what-is-gc/mission/principles> 
accessed March 14, 2019; UN Human Rights Council, Protect, respect and remedy: a framework for business and human rights: report 
of the Special Representative of the Secretary-General on the Issue of Human Rights and Transnational Corporations and Other Business 
Enterprises, John Ruggie, UN Doc. A/HRC/8/5, 7 April 2008 (UNFBHRs) 
6 Universal Declaration of Human Rights (adopted in 1948) UDHRs; ICCPR, ICESCR, and ILO conventions (n 3) 
7 UNFBHRs (n 5) 
8 Human Rights Council, Guiding Principles on Business and Human Rights: Implementing the United Nations ‘Protect, Respect and 
Remedy’ Framework (Annex), UN Doc. A/HRC/17/31, 21 March 2011 (UNGPs) 
9 IPIECA, API and IOGP, ‘Oil and gas industry guidance on voluntary sustainability reporting’ (3rd Edition, 2015); UNEP Finance Initiative 
and UN Global Compact, ‘Human Rights and the Extractive Industry: Why Engage, Who to Engage, How to Engage’ 2015 

https://www.unglobalcompact.org/what-is-gc/mission/principles
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     These UNGPs included foundational and operational principles aiming to facilitate 

corporations’ implementation of the UN ‘Protect, Respect, and Remedy’ framework. These 

three principles, which are also known as John Ruggie’s three pillars, are:  

 The state’s primary duty to protect human rights against third parties and any business 

entity by putting in place appropriate policies, regulations, monitoring strategies, 

incentives, technical and management assessments, penalties, and enforcement 

measures.  

 The corporation’s responsibility to respect human rights and their foundational 

internationally agreed norms, and to refrain from infringing these rights. Under this 

responsibility, corporations are obliged to conduct impact assessments, exercise due 

diligence, adopt mitigation and prevention measures, track the effectiveness of the 

response, communicate, provide access to information, and offer remediation.  

 Providing access to justice and effective remedies by facilitating state-based judicial and 

non-judicial legitimate, accessible, predictable, and equitable remedies, or non-state-

based grievance mechanisms voluntarily structured and operated by corporations.10  

 

     The UNGPs have had a revolutionary influence on the international comprehension of 

corporations’ human rights obligations and social responsibilities. These principles represent 

a significant leap forward in the modern concept of human rights and global governance by 

radically altering the traditional view on the relationship between governments, business, and 

society, and creating a fairer distribution of the burden.11  However, adherence to these 

principles cannot be achieved without having a clear road map that can facilitate companies’ 

adoption and application of human rights protection measures within their scope of activities. 

Enterprises are, for instance, expected to conduct a preliminary assessment of the impact of 

their operations on human rights, upon which their preventive and reactive measures and 

actions should be established. Throughout this process, companies are likely to require 

assistance from internal and/or external human rights expertise. They may also need the 

consultation and participation of potentially affected groups and other relevant stakeholders, 

                                                
10 K. McPhail, J. Ferguson, & C.A. Adams, ‘Corporate respect for human rights: meaning, scope, and the shifting order of discourse’ (2016) 
Accounting, Auditing & Accountability Journal 
11 Ibid 
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which cannot be attained without having a dynamic legal and/or contractual framework 

governing the relationship between all concerned parties.12 

     Andreas Yiannaros also argues that imposing human rights obligations on MNCs could be 

hampered due to the fact that the concept of ‘MNCs’ has not been well-addressed and defined 

at the international and national levels.13 Yiannaros identifies some regulatory gaps in the 

international and domestic legal system to hold MNCs accountable for their human rights 

violations; the transboundary nature of their operations renders them immune from being 

subject to a specific jurisdiction, a fact that ‘requires an innovative framework at an 

international level to regulate these practices’.14 As a remedy, Yiannaros suggests that, based 

on Principle 2 of the UNGPs, a new multilateral treaty be put forward by the UN to assist the 

development of national judicial and legal systems in terms of their ability to deal with cases 

that relate to companies’ accountability, due diligence, remedy mechanisms, and penalties.15 

 

     There is also debate as to whether these principles jeopardise states’ sovereign authority 

to protect human rights.  According to McPhail and Backer, the principles have created global 

social norms that are superior to domestic laws, a fact that could undermine the sovereign 

power and legitimacy of states in enacting laws applicable to their citizens.16 It is true that 

these principles have, to some extent, contributed to the privatisation of international human 

rights obligations and attempted to revolutionise the traditional view on states’ exclusive 

powers to guarantee companies’ adherence to human rights principles. However, this 

endorsement of corporate responsibility is clearly not intended to be at the expense of state 

obligations, but rather to complement and balance the accountabilities of these two actors in 

the international community. Recognising the state responsibility to protect these fundamental 

rights, as per Ruggie’s first pillar, indicates the UNGPs’ intention to maintain states’ pivotal 

role and suggests a coexisting and complementary manner of interaction between private 

and public sectors in achieving the goal of human rights protection.17  

                                                
12 A.F.M. Maniruzzaman, ‘The UN Guiding Principles on Business and Human Rights: Application, Problems and Effectiveness’ (Lecture at 
the School of Law, the University of Portsmouth, UK) 
13 A.C. Yiannaros, & C. Nyombi, ‘Corporate personality, human rights and multinational corporations’ (2016) International Company and 
Commercial Law Review 
14 Ibid 
15 ibid 
16 McPhail (n 10) 658; L.C. Backer, ‘From institutional misalignment to socially sustainable governance: the GP’s for the implementation 
of the United Nation’s ‘protect, respect and remedy’ and the construction of inter-systemic global governance’ (2011a) 25 Pacific 
McGeorge Global Business & Development Law Journal, 69-171; L.C. Backer, ‘On the evolution of the United Nations’ ‘Protect-Respect-
Remedy’ Project: the state, the corporation and human rights in a global governance context’ (2011b) 13 Scholarly Works Paper, 
Pennsylvania State University 
17 Conference on Business and Human Rights: Towards a Common Agenda for Action, Organized by Finland’s Presidency of the EU 
Council, John G. Ruggie (Harvard University), Brussels, 2 December 2019 
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     Hence, in order to promote the protection of human rights by both corporations and states, 

the UNGPs adopted a dual mechanism, urging companies to respect and refrain from 

negatively impacting human rights and provide effective remedy and grievance mechanisms 

to affected communities, even if such regulation is absent at the domestic level. At the same 

time, these principles engage governments in prohibiting companies from committing human 

rights violations by suggesting the adoption of compelling domestic laws, policies, and 

enforcement measures.  

6.2.1 The legal basis for corporate human rights responsibilities 

     The corporate responsibility to protect human rights is rooted in a variety of national, 

regional and international legal and advisory sources. The UNFBHRs, UNGPs, and the 

UNGC are widely acknowledged as forming the backbone of and being a significant legal 

basis for companies’ human rights obligations. However, it is argued that these sources 

constitute non-mandatory soft law and voluntary standards, representing social expectations 

rather than legal obligations, which necessitates their endorsement in national laws. 18 

Therefore, some conclude that corporations’ fundamental human rights obligations primarily 

derive their enforceability from national laws and normative orders, whereas international law 

can play only a secondary role in the formation of these responsibilities.19 Nonetheless, the 

UNGPs remain a crucial source capable of defining corporations’ human rights 

responsibilities and have the potential to develop to become enforceable hard law.20 The 

UNHRC, at the request of member states, has also attempted to pass a new international 

binding instrument regulating the activities of transnational corporations and other business 

enterprises with respect to human rights. For this purpose, in 2014, an open-ended 

intergovernmental working group was established and a draft of the instrument was produced, 

which is still under discussion.21  

 

     The requirements under and the main principles of UNFBHRs and UNGPs, as illustrated 

above, have been recognised and adopted by a number of business organisations to create 

an international normative code of practice framework. The main organisational guidelines 

                                                
18 R.H. Weber,& R. Baisch, ‘Liability of parent companies for human rights violations of subsidiaries’ (2016) 27(5) European Business Law 
Review, 669-695 
19 J.L. Černič, & A. Hrast, ‘Fundamental human rights obligations of corporations’ (2016) University of Aberdeen, Scotland, Law Institute 
20 UNEP report (n 9) 
21 ‘Binding Treaty’ (Business & Human Rights Resource Centre) < https://www.business-humanrights.org/en/binding-treaty> accessed 
June 4, 2020 

https://www.business-humanrights.org/en/binding-treaty
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that have attempted to set out practical steps towards the private sector embracing UN 

principles are, among others, the OECD Guidelines for Multinational Enterprises, the Global 

Reporting Initiative Standards, the IFC Sustainability Framework and Performance 

Standards, and the ISO 26000 Social Responsibility Guidance.22 The OECD Guidelines, 

which were revised in 2011, for instance, added a whole chapter about business human rights 

obligations, consistent with the UNGPs and the three pillars framework. 

 

     The OECD Guidelines have been largely successful in covering most aspects of human 

rights within business communities. They emphasise companies’ responsibility to respect 

human rights, refrain from violating these fundamental rights, assess the negative impact of 

their activities on human rights, conduct due diligence, and put in place robust policies, 

preventive communication, and tracking mechanisms to mitigate this impact. They also, under 

the influence of the UNGPs, require companies to adopt effective remediation and justice 

strategies, on a judicial and/or non-judicial basis. 23  These guidelines further require 

respecting national human rights laws and regulations and, in the case of the absence or 

inadequacy of such domestic legislation, corporations should be bound by international 

human rights law. 

 

     The UNGC, on the other hand, consists of a code of conduct published by the UN in 2000 

to be considered by the global business community, and includes ten principles in the areas 

of human rights, the environment, labour, and anti-corruption. With regard to companies’ 

responsibility to protect human rights, Principles 1 and 2 of the UNGC state that ‘businesses 

should support and respect the protection of internationally proclaimed human rights’, and 

‘make sure that they are not complicit in human rights abuses’.24 

     The UNGC, in collaboration with the UNEP Finance Initiative, also issued a guide 

specifically targeting the extractive industry in an attempt to establish a broad scope and 

framework for the sector’s main human rights principles and responsibilities in light of the 

UNGPs. This guidance illustrated the industry’s major impacts, human rights challenges, and 

appropriate methods of managing and reporting on these risks. It also suggested 

                                                
22 Organisation for Economic Cooperation and Development (OECD), Guidelines for Multinational Enterprises, 2011; GRI, ‘Sustainability 
Reporting Guidelines & Oil and Gas Sector Supplement’ (2012 version 3.1/OGSS); GRI Standards, GRI 413: Local Communities, 2016; GRI 
Standards, GRI 411: Rights of Indigenous Peoples, 2016; IFC (International Finance Corporation), Performance Standards on 
Environmental and Social Sustainability, 2012; ISO 26000: 2010 Guidance on social responsibility  
23 Ibid, OECD guidelines 
24 The Ten Principles: UN Global Compact’ (The Ten Principles | UN Global Compact) < https://www.unglobalcompact.org/what-is-
gc/mission/principles > accessed March 14, 2019 

https://en.wikipedia.org/wiki/Labor_relations
https://en.wikipedia.org/wiki/Political_corruption
https://www.unglobalcompact.org/what-is-gc/mission/principles
https://www.unglobalcompact.org/what-is-gc/mission/principles
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strengthening community and stakeholder engagement and grievance mechanisms, and 

included some case studies of different approaches to embedding human rights principles 

within oil companies’ activities.25  

     These UN sources can also be traced back to more general and foundational sources, 

such as the International Bill of Human Rights, comprising the Universal Declaration of 

Human Rights, the International Covenant on Civil and Political Rights, and the International 

Covenant on Economic, Social and Cultural Rights.26 They can also interact with other types 

of international documents that are not directly intended to tackle the issue of corporations’ 

human rights responsibilities, but have widely contributed to establishing the overall picture 

of non-state actors’ liabilities at the international level, such as the ILO Declaration on 

Fundamental Principles and Rights at Work. 27  The ILO has adopted eight fundamental 

conventions that mainly address the prohibition of forced labour, child labour, and 

discrimination.28 The large number of people employed by oil and gas companies could 

render the implementation of these conventions highly significant within this sector.  

     The other type of corporate responsibility sources are those that address environmental 

issues within the scope of human rights considerations, based on the reasoning that any 

environmental damage could pose a direct or indirect violation of human rights. For example, 

those international conventions that attempt to prevent and mitigate climate change, such as 

the UNFCCC and its subsequent conventions (the Kyoto Protocol and Paris Agreement).29 

The UNFCCC invokes the liability of parties to mitigate climate change on several grounds, 

including the negative effects of this phenomenon ‘on the composition, resilience or 

productivity of natural and managed ecosystems or on the operation of socioeconomic 

systems or on human health and welfare’.30 The Paris Agreement also requires considering 

the human right to health, and the rights of indigenous peoples and local communities to enjoy 

a clean environment, when taking action to address climate change. 

                                                
25 UNEP report (n 9) 
26 Universal Declaration of Human Rights (adopted in 1948), International covenants (n 3) 
27 International Labour Organization (ILO), ‘ILO Declaration on Fundamental Principles and Rights at Work’ (June 1988), available at: < 
https://www.refworld.org/docid/425bbdf72.html  > accessed April 15, 2018 
28 ILO conventions (n 3) 
29 United Nations Framework Convention on Climate Change: resolution/ adopted by the General Assembly, 20 January 1994, UN Doc. 
A/RES/48/189 (UNFCCC); UNFCCC (1997) Kyoto Protocol to the United Nations Framework Convention on Climate Change adopted at 
COP3 in Kyoto, Japan, on 11 December 1997; UNFCCC, Decision 1/CP.21, Adoption of the Paris Agreement, 29 January 2016, UN Doc. 
FCCC/CP/2015/10/Add.1, Annex (Paris Agreement) 
30 Ibid, UNFCCC, art. 1(1) 

https://www.refworld.org/docid/425bbdf72.html
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6.2.2 Corporate human rights due diligence 

     Due diligence within the context of business human rights can have various different 

implications. This type of due diligence is described in the UN Guiding Principles Reporting 

Framework as ‘human rights due diligence’. 31 These principles define human rights due 

diligence as ‘an ongoing risk management process that a reasonable and prudent company 

needs to follow in order to identify, prevent, mitigate and account for how it addresses its 

adverse human rights impacts’.32 To this end, these guidelines prescribe a four-step process: 

the assessment of the actual and potential human rights impacts; integrating and acting on 

the findings; tracking responses; and communicating about how effects are addressed.33 

Hence, in this sense, due diligence is highly correlated with risk-management procedures and 

transparency in revealing the actual scale of the potential human rights impact of a specific 

project or activity.  

 

     Alternatively, John Ruggie defines due diligence as the ‘diligence reasonably expected 

from, and ordinarily exercised by, a person who seeks to satisfy a legal requirement or to 

discharge an obligation’.34 This definition focuses more on the standard of conduct expected 

from a prudent person to uphold their responsibility. This suggests two different 

understandings of the term ‘human rights due diligence’, one is the practical implication in 

assessing potential impacts, and the other is an individual perspective based on the expected 

behaviour of others in similar circumstances. Bonnitcha argues this duality in the meaning of 

due diligence, which he considers to be obvious in the way the UNGPs approach this term. 

According to Bonnitcha, UNGPs present two different concepts of due diligence without 

explaining how they relate to each other; the first relates to the business risk management 

process, and the second addresses the standard of conduct required to meet an obligation.35 

According to Bonnitcha, human rights lawyers construe ‘due diligence’ from the second 

perspective, while for businesses, due diligence represents a process of investigation and 

commercial risk assessments.36  

                                                
31  UN Guiding Principles Reporting Framework With Implementation Guidance (2015), p. 110, available at 
<https://www.ungpreporting.org/wp-content/uploads/UNGPReportingFramework_withguidance2017.pdf >   
32 Ibid 
33 Ibid 
34 Human Rights Council, Promotion of all Human Rights, Civil, Political, Economic, Social and Cultural Rights, Including the Right to 
Development, Report of the Special Representative of the Secretary-General on the issue of human rights and transnational corporations 
and other business enterprises, UN Doc. A/HRC/11/13, 22 April 2009, para. 71, available at < 
https://www2.ohchr.org/english/bodies/hrcouncil/docs/11session/A.HRC.11.13.pdf >  
35 J. Bonnitcha and R. Mccorquodale, ‘The Concept of ‘Due Diligence’ in the UN Guiding Principles on Business and Human Rights’ (2017) 
28 European Journal of International Law 899 
36 Ibid 

https://www.ungpreporting.org/wp-content/uploads/UNGPReportingFramework_withguidance2017.pdf
https://www2.ohchr.org/english/bodies/hrcouncil/docs/11session/A.HRC.11.13.pdf
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     This distinction in the concept of due diligence could help in identifying corporations’ 

responsibility for their performance and for the actions of third parties. Bonnitcha assumes 

that under the notion of due diligence, a company is fully and jointly responsible for any direct 

act or omission that could jeopardise human rights, even if it was practising due diligence. By 

contrast, for preventing a third party from perpetrating a human rights violation the company 

is required only to take what could be considered reasonable actions expected from a prudent 

person to meet this responsibility.37 

     With regard to the applicability of this principle in the oil and gas sector and its interaction 

with the term GOP, it can be argued that a combination of the two concepts of due diligence 

(i.e. the standard of expected conduct, and the process of investigation and business risk 

assessment and management used mainly in transactions) would best serve the purpose of 

this research, which is the protection of local communities and environments from oil 

operations by incorporating social and human rights principles into the concept GOP. This is 

achievable when compliance with GOP is assessed against the standard of conduct required 

to discharge an obligation expected from a cautious and prudent operator in considering risk 

management and a reasonable investigation of potential human rights impacts. A 

combination of these perspective will render due diligence within the oil industry a 

responsibility for companies’ own adverse human rights impacts and a responsibility for the 

damage caused by third parties with which they have relationships. 

 

     The organisation that has contributed most to the development of the concept of due 

diligence in the petroleum industry is the IPIECA. This organisation issued a guidance on the 

oil and gas companies due diligence.38 This guidance states that, ‘in the case of human rights, 

company due diligence can be described as the reasonable degree of prudence exercised by 

an organisation’.39 It also considered the other understanding of due diligence and linked it to 

the concept of GOP, by describing it as good industry practice in managing the potential 

adverse impacts of oil operations rather than a legal requirement.40  

 

                                                
37 Ibid 
38 IPIECA, Human Rights Due Diligence Process: A Practical Guide to Implementation for Oil and Gas Companies 
(2012), available at www.ipieca.org/publication/human-rights-due-diligence-process-practical-guideimplementation-oil-and-gas-
companies  
39 Ibid 2 
40 Ibid 

http://www.ipieca.org/publication/human-rights-due-diligence-process-practical-guideimplementation-oil-and-gas-companies
http://www.ipieca.org/publication/human-rights-due-diligence-process-practical-guideimplementation-oil-and-gas-companies


172 
 

     This document establishes an integrated framework for implementing due diligence in 

petroleum operations by prescribing protective actions and a risk assessment process for 

each development and production phase. This document also suggests framing due diligence 

using the ‘plan-do-check’ approach to assess and manage potential human rights concerns 

and impacts. For this purpose, it recommends, first, promulgating companies’ vision and 

objectives regarding the protection and management of human rights in a formal code of 

conduct; second, deciding the accountable and responsible bodies and their duties within the 

company; third, assessing and identifying the phases that have the most negative impacts on 

human rights; and fourth, implementing prevention, mitigation, and remedial policies based 

on the findings of the provided assessment. The next step is reviewing and setting indicators 

to evaluate the effectiveness of these policies in reducing human rights impacts. The final 

procedure suggested by these guidelines for the implementation of successful human rights 

due diligence is improving human rights protection strategies and enhancing existing 

processes in light of the appraisal results. This guidance also proposes that an effective 

stakeholder engagement plan be put in place, which can bring a number of advantages to 

stakeholders including building trust, mutually identifying key environmental and human rights 

issues, and agreeing on methods of addressing them.41  

6.3  THE HUMAN RIGHTS OBLIGATIONS OF MNOCS 

     As explained above, oil companies are not excluded from human rights liabilities. On the 

contrary, they could bear more human rights responsibilities than companies in other 

industries as the activities of oil companies entail considerable environmental, health, and 

social impacts including on labour and indigenous people. Therefore, some organisations 

have endeavoured to provide specific guidance on the protection of human rights, targeting 

oil and gas companies, to facilitate the application of the general international human rights 

documents and/or to establish new standards. The European Commission on Oil and Gas 

Sector Guide on Implementing the UN Guiding Principles on Business and Human Rights 

(2011) is one example. The guide focuses on the human rights obligations of the upstream 

oil and gas industry throughout all exploration, development, production, and 

decommissioning stages and aims to be globally applicable.  

 

     The guide puts forward some functional instructions and emphasises compliance with 

particular aspects of the UNGPs, such as human rights impact assessment, integrating the 

                                                
41 Ibid 
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findings of the assessment and intervening to prevent or mitigate the impact. It also requires 

tracking and communicating the performance and the effectiveness of addressing the impact. 

With regard to the remedy, the guide suggests having operational-level grievance 

mechanisms for workers alongside the local grievance mechanisms that provide justice and 

remedy for affected populations. This would enable workers to report on and complain about 

impacts on both their own human rights and on local communities. 

 

     In addition, the Voluntary Principles Initiative, established by a group of governments, 

companies, and NGOs in 2000 in cooperation with ICMM, IFC and IPIECA, issued the 

Voluntary Principles on Security and Human Rights (VPs) in an attempt to introduce 

measures and mechanisms for balancing security necessities and the protection of human 

rights and individual freedoms within extractive industries and prevent conflicts.42 These VPs 

aim to manage the security forces of mining companies in a manner compliant with human 

rights principles. They include measures for engaging governments and local communities in 

security issues, ensuring consistency with UN principles on the use of force, and procedures 

for reporting on abuses by security forces. 

 

     These principles could play a significant role in unsecure countries, such as Iraq, where 

security forces are active and companies are heavily reliant on them to safeguard their 

operations and interests. The broad presence of these forces in Iraq has caused some 

tensions with locals, which has led to human rights abuse on some occasions (details were 

given in chapter three). As such, the establishment of such regulations and their adoption by 

oil companies would be an ideal solution. However, the VPs are applied within only a narrow 

scope, with no more than 10 member states and around 45 participating companies and 

NGOs.  

 

     The protection of human rights by the petroleum industry has also been addressed by 

IPIECA (2013) under its guidelines entitled ‘Integrating human rights into environmental, 

social and health impact assessments: a practical guide for the oil and gas industry’.43 This 

document indicates methods of integrating the below-mentioned human rights issues into the 

Environmental, Social and Health Impact Assessments (ESHIAs) undertaken by oil and gas 

                                                
42 ICMM, ICRC, IFC and IPIECA, ‘Voluntary Principles on Security and Human Rights: Implementation Guidance Tools’ (2012) 
43 IPIECA, Integrating human rights into environmental, social and health impact assessments: A practical guide for the oil and gas 
industry, 2013 
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companies. It proposes effective stakeholder engagement and participation procedures and 

focuses on vulnerable individuals and groups, gender, and indigenous people.  

 

     These guidelines list a number of rights that are likely to be detrimentally affected by 

petroleum operations concerning both local communities and workers and suggest 

addressing the impact of these activities on human rights in the ESHIA. This document 

classifies these rights into a number of groups as follows:  

 the right to land and property and owning adequate housing 

 the right of workers to freedom of association, collective bargaining and favourable 

working conditions, the prohibition of forced and child labour and discrimination 

 security rights, including the right to life, freedom, and fair trial and effective remedy 

 livelihood rights, including the right to a standard of living adequate for the health and 

well-being of individuals and families, and the right to food, work, and education 

 community health and access to public services 

 the right to water and sanitation 

 the right of indigenous people and vulnerable groups to self-determination, to own 

property and adequate housing, the right to equal recognition and protection under the 

law 

 

     These rights could be affected by petroleum operations in many ways, including 

companies’ land position and construction and the displacement of local communities; 

impacting the quantity of natural resources and the quality of water, soil, and air; the 

employment of security forces and foreign workers. These guidelines recommend a number 

of approaches for applying human rights lens to all ESHIA phases, including screening, 

scoping, baseline study, identification and assessment of impacts, impact mitigation and 

management, monitoring, evaluation, communicating, and reporting. The methods of 

applying human rights principles to the process of impact assessment, according to these 

guidelines, may include identifying the main human rights conventions and treaties to which 

the host state is a member and evaluating the extent of their adoption and incorporation into 

domestic legislation. In this context, the quality of national laws and judiciaries in addressing 

human rights concerns, implementation, enforcement, and remedial measures can be 

assessed against the Bill of Human Rights and the eight fundamental ILO Conventions.  
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     IPIECA guidelines also suggest the employment of expertise in the human rights 

assessment process and urge the engagement of affected local communities and other 

stakeholders and determining their vulnerability using human rights criteria. As a technical 

and managerial procedure, the guidance recommends collecting a broad range of data 

relating to human rights and applying the ‘avoid, reduce, restore ,and compensate’ hierarchy 

when designing impact mitigation and management strategies. 44  It also encourages the 

adoption of an intensive and sophisticated stakeholder communication and reporting scheme. 

 

     On the internal, self-regulatory level, some oil companies have established their own 

human rights standards and departments. The French company Total, for instance, founded 

the Ethics Committee, which is ‘responsible for presenting and promoting ethics policies, 

which include human rights’.45 It also established the Human Rights Coordination Committee 

to coordinate the work of different departments in upholding companies’ human rights policies 

and to assist in measuring human rights impacts.46 

 

     As another example, the Italian oil and gas company ENI has also been working on 

constituting its own human rights policy, called ‘the Guidelines on the Protection and 

Promotion of Human Rights’, to structure its human rights-related plans regarding, among 

other factors, sustainability, stakeholder engagement, and risk management. It has been 

attempting to shape these strategies in line with UNGPs by stressing the issues of working 

conditions, indigenous people, and security.47  

6.4 THE RELATIONSHIP AND INTERSECTION BETWEEN THE ENVIRONMENT AND HUMAN 

RIGHTS  

     As was illustrated in chapter three, petroleum operations have entailed wide-scale 

environmental impacts. However, considering this ecological degradation as human rights 

abuse, and the enjoyment of a safe and clean environment as a fundamental right, are ideas 

that have historically been subject to long debate and development. The relationship between 

the environment and human rights has received serious and constant attention in a number 

                                                
44 Ibid 17 
45 UNEP report (n 9) 14 
46 Ibid 
47 Ibid 



176 
 

of arenas, including UN human rights treaties, regional human rights bodies, international and 

multilateral conventions and agreements, national laws, and academic research.48 

 

     The idea that conservation of the environment could be considered an essential 

requirement for human rights protection dates back several decades. This later gave birth to 

the concept of environmental human rights, which was first internationally expressed and 

codified in the Declaration of the United Nations Conference on the Human Environment 

(Stockholm Declaration).49 The declaration states that both natural and artificial environments 

are essential to human well-being and to the enjoyment of basic rights, including the right to 

life itself. 50  In paragraph (2), the declaration clarifies the importance of preserving the 

environment to the promotion of human well-being and global economic prosperity, and the 

role that governments can play in this progression. According to the declaration, the level of 

environmental protection has a direct impact on people's health.51 This perspective has, to 

some extent, been endorsed by the UDHRs, which consider the right to a standard of living 

adequate for people’s health and well-being as one of the principal human rights.52 

 

     The principle of environmental human rights was later reaffirmed by several international 

sources, including the Rio Declaration and the Aarhus Convention.53 The Rio Declaration 

recognised the notion of environmental human rights and positioned human health and well-

being at the centre of sustainable development and called for the avoidance of any activities 

that could cause environmental degradation and impact human health.54 

      The Aarhus Convention also stressed the principles of the Stockholm Declaration and 

recognised the essentiality of the protection of the environment to human welfare, security, 

and the enjoyment of basic human rights. The convention further proposed a code of conduct 

that could assist member states to consider, in their activities, the rights of local communities 

to enjoy a clean and healthy environment by adopting procedural strategies for public 

                                                
48 Ben Boer (ed), Environmental Law Dimensions of Human Rights (OUP, 2015); Human Rights Council, Report of the Independent Expert 
on the issue of human rights obligations relating to the enjoyment of a safe, clean, healthy and sustainable environment, John H. Knox, 
UN Doc. A/HRC/22/43, 24 December 2012, para 37 
49 Ibid Boer; UN General Assembly, United Nations Conference on the Human Environment, UN Doc A/RES/2994, 15 December 1972 
50 Ibid, para 1 
51 See Xiao Zhu, Shenghang Wang and Eva-Maria Ehemann, 'Development of Environmental Rights in China: Substantive Environmental 
Rights or Procedural Environmental Rights' (2017) 12 Frontiers L China 24 
52 UDHRs (n 6) Article 25 /1 
53 Rio Declaration on Environment and Development, UN Doc. A/CONF.151/26 (vol. I), 31 ILM 874 (1992); The Convention on Access to 
Information, Public Participation in Decision-Making and Access to Justice in Environmental Matters (Aarhus Convention), Denmark, 25 
June 1998 
54 Rio Declaration, principle 14 
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participation and engagement in decision-making, disclosing information, and providing 

access to justice and remedy. According to Fasoli, the Aarhus Convention represented a 

major leap towards a full integration of human rights and environmental concerns.55  

6.4.1 John Knox’s reports to the UN Human Rights Council 

      From a procedural perspective, and in order to conceptualise the relationship between 

environmental and human rights concerns, the UN Human Rights Council (under resolution 

A/HRC/RES/19/10) appointed Professor John H. Knox as an independent expert to report on 

human rights obligations relating to the enjoyment of a safe, clean, healthy and sustainable 

environment.56 In this resolution, Knox was mandated to evaluate human rights obligations 

and practices that could reinforce global environmental protection efforts and policymaking. 

The preliminary report focused on establishing experimental and theoretical grounds for 

considering environmental damage as a human rights violation.57  In his research, Knox 

attempted to consult states, international organisations, human rights bodies, environmental 

and human rights civil society organisations, and legal experts. 

 

     The report states that the UDHRs were silent on environmental rights where evidence on 

anthropogenic impacts on the environment were still immature, while later, in the 1960s, 

states began to realise the impact of human activities on the global ecosystem and enacted 

various national laws to control pollution and regulate waste management. Since then, many 

countries have added the right to a clean, healthy, safe, and sustainable environment to their 

constitutions.58 They have also begun discussing environmental matters at the international 

level by addressing the issues of climate change, the transportation of hazardous substances, 

and other concerns. In the 1990s, the international community went further, and started to 

intensively address the topic of sustainable development, which resulted in the adoption of 

the United Nations Conference on Sustainable Development and its subsequent agreements.  

 

     This increase in and development of environmental awareness resulted in the 

acknowledgement of the significance of environmental protection to human health and 

safety.59 Knox’s report also suggested that the close affiliation between human rights and the 

                                                
55  E. Fasoli, ‘The UNECE Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in 
Environmental Matters’ (2017) Multilateral Environmental Treaties 422 
56 UN Human Rights Council, Resolution on Human Rights and the Environment, UN Doc A/HRC/RES/19/10, 19 April 2012 
57 UN Doc. A/HRC/22/43 (n 48) 
58 Ibid 
59 Ibid 
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environment can be crystallised either through the adoption of an explicit new right to the 

enjoyment of a satisfactory and sustainable environment, which according to Knox is currently 

absent, or through introducing environmental protection as a basic and essential element of 

reinforcing the existing rights to life and health.60 

 

     In the establishment of a framework for a new human right to a clean and healthy 

environment, Knox suggested considering two significant aspects: first, the rights of people 

who are most vulnerable to environmental degradation, characterised as ‘substantive rights’, 

such as the rights to life, health, and property. These rights can be protected by states through 

the establishment of legal and institutional means capable of prohibiting state and non-state 

actors from violating human rights, and introducing deterrent penalties for perpetrators.61 

Second, the practices and rights that are crucial to supporting better participatory 

environmental policymaking, which were described by Knox as ‘procedural rights’. 62 

According to him, these procedural rights are the right to engage in environmental decision-

making processes, the right to access to environmental information, and the right to receive 

effective remedy and justice.  

 

     Supporting these practices and including them as an integrated universal environmental 

right that can be imposed on the oil and gas industry and regarded as a good oilfield practice, 

could assist in establishing a more responsive and transparent decision-making process. It 

could also help policies to be more reflective of the needs and concerns of vulnerable and 

affected groups. These procedural rights of indigenous and local communities have been 

underpinned and are recognised in a number of international instruments, including the Rio 

Declaration (Principle 10), the Aarhus Convention, and the ILO Convention No. 169 (1989).63 

More details about these procedural rights and their legal sources will be given in chapter 

seven. Knox’s report also states that most affected segments of the population and the groups 

most vulnerable to environmental degradation are children and women (by considering 

gender-specific discrimination and vulnerabilities),64 those living in extreme poverty,65 and 

                                                
60 Ibid, para 11 
61 Human Rights Council, Report of the Independent Expert on the issue of human rights obligations relating to the enjoyment of a safe, 
clean, healthy and sustainable environment, John H. Knox, UN Doc A/HRC/25/53, 30 December 2013, para 80 
62 UN Doc A/HRC/22/43 (n 48) para 17 
63 Rio Declaration and Aarhus Convention (n 53); International Labour Organization, Indigenous and Tribal Peoples Convention, 1989 
(No. 169), art.s 2, 5, 7(2) 
64 UN Doc A/HRC/RES/19/10 (n 56) 
65 General Assembly, Human rights and extreme poverty, UN Doc A/65/259, 9 August 2010, para. 37 
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local communities displaced by the effects of global warming and climate change.66 Since 

indigenous people’s culture and economy are highly dependent on and attached to their 

surrounding environment and resources, any ecological degradation caused by oil operations 

could have devastating consequences for these communities.67 

 

     Knox, in his second report, clarifies that as long as environmental degradation entails 

direct negative impacts on human rights, any ecologically harmful activities would constitute 

an outright violation of principal global human rights laws and instruments, including the UN 

human rights conventions, multilateral treaties, and regional agreements. 68  Thus, he 

suggests that states must strongly consider human rights obligations in structuring their 

environmental strategies.69 In this report, Knox mentions some international sources and UN 

resolutions and reports, such as the Commission on Human Rights Resolution 

(E/CN.4/2004/46),70 and the Special Rapporteur on the Right to Food (A/67/268),71 which 

respectively identified the environmental threats to the right to enjoy the highest attainable 

standard of physical and mental health, and the right to an adequate quality of life. It also 

mentions some international instruments, such as the Human Rights Council Report 

(A/HRC/10/61)72 that addressed the wide-range impacts of climate change and threats to 

some fundamental rights such as the rights to health, water, and food.73 

 

     In his report (A/HRC/25/53), Knox pointed out that the growing global awareness of the 

increased risks of environmental degradation to human rights has led to the creation of a new 

body of human rights law related to the environment.74 Some of these norms are in the form 

of statements supported by treaties and tribunal decisions, which are only binding on their 

                                                
66 Human Rights Council, Promotion and protection of all human rights, civil, political, economic, social and cultural rights, including the 
right to development, UN Doc A/HRC/10/13, 9 February 2009, para. 22; Human Rights Council, Annual Report of the United Nations High 
Commissioner for Human Rights and Reports of the Office of the High Commissioner and the Secretary-General, UN Doc. A/HRC/10/61, 
15 January 2009, paras. 42–54 
67 UN Doc. A/HRC/22/43 (n 48) para 45 
68  UN Doc. A/HRC/25/53 (n 61) paras. 11-13; e.g. the United Nations Declaration on the Rights of Indigenous Peoples, and the 
International Labour Organization’s Convention No. 169 (n 63) , the International Covenant on Economic, Social and Cultural Rights, the 
International Covenant on Civil and Political Rights, the International Convention on the Elimination of All Forms of Racial Discrimination, 
the Convention on the Elimination of All Forms of Discrimination against Women, the Convention on the Rights of the Child, the European 
Convention for the Protection of Human Rights and Fundamental Freedoms, the Inter-American Commission on Human Rights and the 
Inter-American Court of Human Rights in interpreting the American Declaration of the Rights and Duties of Man and the American 
Convention on Human Rights 
69 UN Doc. A/HRC/25/53 (n 61) para 84 
70 Commission on Human Rights, Economic, Social and Cultural Rights, UN Doc. E/CN.4/2004/46, 15 December 2003, para 79 
71 General Assembly, The right to food, UN Doc. A/67/268, 8 August 2012, paras 17–19 
72 Human Rights Council, Annual Report of the United Nations High Commissioner for Human Rights and Reports of the Office of the High 
Commissioner and the Secretary-General, UN Doc. A/HRC/10/61, 15 January 2009 
73 UN Doc. A/HRC/25/53 (n 61) paras. 20-22 
74 Ibid, para 26 
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state parties. Nonetheless, according to Knox, these norms, being well-regarded by experts 

and lawmakers, have contributed to an international trend towards ‘greater uniformity and 

certainty in the human rights obligations relating to the environment’ and are likely to establish 

new best practices in this field.75  

     The above-mentioned reports by Knox mainly addressed the obligations of states to 

respect and protect human rights under a number of international and regional instruments, 

such as the International Bill of Human Rights,76 the American Convention on Human Rights, 

and the European Convention on Human Rights.77 Even so, states’ obligation to preserve 

human rights under international law involves a duty to protect against human rights abuse 

by third parties, including private corporations and other non-state actors. This duty has been 

endorsed by a number of UN documents including the Report of the Special Representative 

of the Secretary-General on the issue of human rights and transnational corporations and 

other business enterprises (2007);78 the UNGPs, endorsed by the Human Rights Council in 

2011; and the statement on the obligations of state parties regarding the corporate sector and 

economic, social, and cultural rights by the Committee on Economic, Social and Cultural 

Rights (2011).79  Some regional organisations, such as the African Commission and the 

American Commission on Human Rights, also took a similar stance by not only stating the 

general duty to protect human rights against third parties, but also specifically indicating 

states’ obligations to prevent extractive companies from committing such violations.80  

 

     Knox’s reports have contributed to creating a public opinion of the unavoidable association 

of environmentally damaging activities with fundamental human rights. This later prompted 

the UNHRC to urge states to consider human rights obligations in their development and 

implementation of socio-environmental policies.81 Furthermore, the Council, as well as the 

parties to the UNFCCC, stressed that states should emphasise human rights principles in 

their climate change-related actions and initiatives.82 

                                                
75 Ibid, paras. 27, 28 
76 Universal Declaration of Human Rights (adopted in 1948), the International Covenant on Civil and Political Rights (ICCPR, 1966) with 
its two Optional Protocols and the International Covenant on Economic, Social and Cultural Rights (ICESCR, 1966) 
77 UN Doc. A/HRC/25/53 (n 61) para 45 
78 Human Rights Council, Implementation of General Assembly Resolution 60/251 of 15 March 2006 Entitled ‘Human Rights Council’, UN 
Doc. A/HRC/4/35/Add.1, 13 February 2007, para 18 
79 Committee on Economic, Social and Cultural Rights, Statement on the obligations of States parties regarding the corporate sector and 
economic, social and cultural rights, UN Doc. E/C.12/2011/1, 12 July 2011 
80 Inter-American Commission on Human Rights, Second report on the situation of human rights defenders in the Americas (2011), para. 
315 
81 Human Rights Council, Human Rights and the Environment, UN Doc. A/HRC/RES/16/11, 12 April 2011  
82 UN Doc. A/HRC/25/53 (n 61) para 52; Human Rights Council, Human Rights and Climate Change, UN Doc. A/HRC/RES/18/22, 17 
October 2011; UN Framework Convention on Climate Change, UN Doc. FCCC/CP/2010/7/Add.1, 15 March 2011, decision 1/CP.16 
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     The Human Rights Council later adopted resolution A/HRC/RES/25/21 affirming the 

content and recommendations put forward by Knox. This resolution stressed that human 

rights laws can be set as a benchmark for assessing states’ ecosystem protection strategies. 

According to this resolution, states’ compliance with the human rights obligations to provide 

a safe, clean, healthy, and sustainable environment can be facilitated through implementing 

the following procedures: 83 

 Assessing the environmental impact of human rights 

 Making environmental information public 

 Enabling effective participation in the environmental decision-making process 

 

     The third report on 3 February 2015 (A/HRC/28/61), however, sought to further expand on 

the structure and applicability of the procedural practices, and presented them as a common 

responsibility for both state and non-state actors, representing a significant shift. As 

corporations have increasingly been attributed an international legal personality and have 

been recognised as major polluting contributors and key international actors in steering 

environmental and climate change initiatives, this research assumes that more participatory 

practices should be introduced within the private arena. Methods of familiarising companies 

with these duties will be discussed further in the next chapter.  

 

     Finally, Knox’s efforts resulted in his presenting to the Human Rights Council (in March 

2018) the Framework Principles on Human Rights and the Environment, which contained 16 

principles on states’ human rights obligations in relation to the environment.84 In this final 

report, he reaffirmed his previous classification of environmental human rights obligations as 

procedural and substantive obligations. He also recommended the adoption of certain 

measures by state and non-state actors to ensure the mitigation of their transboundary 

environmental harm and offer better protection to the most vulnerable groups.85 In March 

2018, the Human Rights Council further extended the mandate (under resolution 37/8) and 

                                                
83 Human Rights Council, Human Rights and the Environment, UN Doc. A/HRC/RES/25/21, 15 April 2014, para 4 
84 ‘Framework Principles on Human Rights and the Environment’ (OHCHR) < 
https://www.ohchr.org/EN/Issues/Environment/SREnvironment/Pages/FrameworkPrinciplesReport.aspx > accessed February 3, 2019  
85 John H. Knox, ‘Report of the Special Rapporteur on the Issue of Human Rights Obligations Relating to the Enjoyment of a Safe, Clean, 
Healthy and Sustainable Environment: Framework Principles’ (January 24, 2018) United Nations Human Rights Council, UN Doc. 
A/HRC/37/59, available at SSRN:  https://ssrn.com/abstract=3148450 

http://ap.ohchr.org/documents/dpage_e.aspx?si=A/HRC/RES/37/8
https://www.ohchr.org/EN/Issues/Environment/SREnvironment/Pages/FrameworkPrinciplesReport.aspx
https://ssrn.com/abstract=3148450


182 
 

appointed David Boyd as the special rapporteur on human rights and the environment (as of 

August 1, 2018). 

6.4.2 The judicial endorsement of the nexus between human rights and the 

environment 

     Although the concept of a human right to a healthy environment has not yet been officially 

recognised by the General Assembly, it has inspired some judicial bodies to criminalise 

environmental degradation on a human rights basis.86 The main example is the Nicaragua vs 

Costa Rica case.87 In this case, which was brought before the International Court of Justice 

(ICJ) and reaffirmed by the Inter-American Court of Human Rights (IACtHRs), it was ruled 

that environmental degradation caused by Nicaraguan troops on Costa Rica’s land 

constituted a violation of human rights. The case involved compensation for environmental 

damage caused by Nicaraguan troops on Costa Rica’s territory, which signified an 

unprecedented case considering environmental damage as compensable human rights 

infringement.88 Under this landmark judgment of the ICJ, the Republic of Nicaragua owed 

compensation to the Republic of Costa Rica. This decision was shortly followed by the 

important advisory opinion of the IACtHRs announcing the significance of the right to a healthy 

environment and acknowledging states’ environmental obligations to protect human rights. 

This appears to have been the first environmental dispute heard by a human rights tribunal.89 

 

     The liability for transboundary environmental harm (including climate-related injuries), the 

interaction of international human rights law with international environmental law, and the 

existence of a fundamental right to a healthy environment under the American Convention on 

Human Rights (ACHRs), were upheld under the Inter-American Court of Human Rights’ 

Environment and Human Rights Advisory Opinion Oc-23/17 of November 15, 2017, as 

requested by the Republic of Colombia.90  The main inquiry in this advisory opinion was about 

effective methods of interpreting ACHRs to tackle the issue of the damage caused to human 

health and habitats as a result of the construction and operation of new infrastructure projects 

                                                
86 John H. Knox, ‘It Is Time for the United Nations to Recognise the Human Right to a Healthy Environment’ (Universal Rights Group, June 
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compensation owed by the republic of Nicaragua to the republic of Costa Rica, Advisory Opinion of the Inter-American Court of Human 
Rights (IACtHR) (15 November 2017) 
88 M.L. Banda, ‘Inter-American Court of Human Rights’ Advisory Opinion on the Environment and Human Rights’ (2018) American Society 
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in the Wider Caribbean Region and the consequent marine environmental degradation. This 

request was considered an opportunity for the court to address the points of states’ 

environmental responsibilities under the ACHRs, the interrelationship between human rights 

and the environment, and the human rights affected by environmental degradation, including 

the right to a healthy environment. 91  The court also, in this context, referred to some 

benchmark international and regional sources, such as the European Court of Human Rights, 

the African Commission on Human and Peoples Rights, and Knox’s reports on human rights 

and the environment, which have widely contributed to the establishment of the concepts of 

environmental human rights and participatory procedural rights.92 

 

     The American Court of Human Rights, in this advisory opinion, considered the procedural 

environmental rights to access to information, public participation, and access to justice, as 

crucial measures for maintaining the autonomous right to a healthy environment under the 

American Convention. 93  Furthermore, this advisory opinion allowed member states to 

exercise extraterritorial jurisdiction and be responsible for transboundary environmental 

damage under certain conditions and circumstances. 94 This opinion also paved the way for 

companies’ environmental crimes to be brought before human rights courts, and the right to 

healthy environment to be recognised as part of customary international law.95 

6.5 CORPORATE ENVIRONMENTAL CRIMES 

     Under the Rome Statute of the ICC, the core crimes of International Criminal Law (ICL) 

are genocide, crimes against humanity, war crimes, and the crime of aggression, which are 

referred to as atrocity crimes. In addition to the Rome Statute, these crimes were addressed 

under the 1948 Convention on the Prevention and Punishment of the Crime of 

Genocide, the 1949 Geneva Conventions and their 1977 Additional Protocols. On this basis, 

any governments, organisations, or individuals across the world responsible for the 

commission of or complicity in such crimes, can be internationally prosecuted.96 
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92 Ibid para.s 50, 61, 139, 148, 215, 229, 235 
93 Ibid Art.s B.4.a-c 
94 Ibid para.s 78, 79, 81, 95; Also see H. Cohen & A. Papantoniou, ‘Rights to life and to personal integrity in environmental matters-
environmental rights-extraterritorial jurisdiction-principles of prevention, precaution, cooperation’ (2018) 112(3) American Journal of 
International Law, 460-467 
95 Ibid  
96 W. Huisman and D. Sidoli, ‘Corporations, Human Rights and the Environmental Degradation–Corruption Nexus’ (2019) 22 Asia Pacific 
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     There are a number of cases of corporations’ involvement in atrocity crimes, such as Anvil 

Mining’s alleged complicity in war crimes committed by the Congolese army in repressing 

local protests. Another example is Unocal’s complicity with the Burmese army in committing 

crimes of slavery, rape, torture, murder, and the destruction of houses and farms, which 

aimed at displacing local communities to facilitate the building of pipelines using forced 

labour.97 However, of most relevance to this study are those corporate crimes that relate to 

the environment, particularly the extent to which they can be regarded as atrocity crimes 

within the jurisdiction of the ICC. A new field of green criminology studies focusing on 

environmental harms and crimes suggests considering the cause of any kind of severe 

damage to the environment that would affect human rights as an atrocity crime punishable 

under the ICL.98 It is also proposed that this type of crime be classified under a new category 

of international crimes labelled ‘ecocide’, and that this label should be distinguished and 

employed to criminalise violating corporates and achieve environmental justice. 99  Some 

scholars go further, to propose that ‘ecocide’ be categorised as a fifth crime against 

humanity.100 

 

     Toine Spapens and Wim Huisman classified environmental crimes committed by 

corporations into two broad categories: first, those activities that involve adding to the 

environment by, for instance, adding pollutants to the atmosphere, seas, and lands through 

gas flaring, spills, and waste dumping; and second, doing harm by taking from the 

environment, causing direct damage to flora, fauna, and humans by, for example, wide 

freshwater consumption, deforestation, and species extinction.101 Although oil operations 

have the potential to involve both types of environmental crimes, the first category is more 

common within this industry, where oil extraction is usually associated with wide-scale 

leakages, flaring, and toxic chemical spills and emissions.102 

 

     The environmental and human rights crimes committed by oil companies account for the 

majority of violations that have occurred as a direct involvement of all transnational 

                                                
97 Ibid 
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ecosystems environments’ (2018) 22(3) Theoretical Criminology, 298–317. 
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corporations and other business enterprises around the world through their acts or 

omissions. 103  This fact has been reaffirmed by the UN Special Representative of the 

Secretary-General on the Issue of Human Rights of Transnational Corporations and other 

Business Enterprises, and the International Council on Mining and Metals, which recorded 38 

claims against extractive corporations in 25 countries. 

     Consequently, in order to establish a legal foundation for prosecuting corporations for 

committing such crimes, Steven Ratner suggests merging human rights law with private tort 

law.104 He also proposes promulgating an international human rights law capable of holding 

companies accountable for any violation of human rights similar to states’ and individuals’ 

responsibilities under the UDHRs and international criminal law. Having an international 

human rights law for organisations, according to Ratner, can be advantageous in terms of 

preventing companies from being selective in choosing to operate in states with less stringent 

human rights and environmental regulations, where having such universal rules would render 

these companies subject to the same standards regardless of the geographical location of 

their operations. However, Ratner highlights some barriers to this proposal, such as a state's 

exclusive sovereignty to regulate the affairs of business enterprises.105 Although currently the 

main judicial bodies that hear human rights violation cases brought against companies are 

domestic courts, there is a suggestion that an international corporate criminal court could be 

established.106  

6.5.1 Examples of corporate environmental crimes 

     The Royal Dutch Shell oil spills in the Niger Delta and the BP Macondo oil spill and blowout 

disaster are noteworthy examples of environmental and human rights crimes committed by 

oil companies that could assist in creating a clearer picture of this type of crime, and 

highlighting the methods of avoiding such atrocities through regulating industry good 

practices and standards.  

     During the oil extraction operations of Royal Dutch Shell in the Niger Delta in 2008, two 

large oil spills occurred, which entailed serious health, economic, and environmental 

consequences. Some affected communities, such as the Bodo fishing community, attempted 

to seek compensation and land rehabilitation through judicial means. For this purpose, some 
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local movements, such as the Movement of Survival of Ogoni People (MSOP), were 

established.107  As a result, in 2015, Shell reached an out-of-court settlement, agreeing to pay 

around 83 million US$ as compensation to 15,000 members of these communities.108 

     Another significant accident that had catastrophic environmental and social effects was 

the Deepwater Horizon oil spill to the Gulf of Mexico, which is considered the worst oil spill in 

US history.109 BP’s Deepwater Horizon oilrig exploded on April 20, 2010, killing 11 people and 

dumping around 5 million barrels of oil, produced by the BP company and its partners, into 

the Gulf of Mexico.110 This accident caused massive ecological disruption in the region, killing 

thousands of animals and affecting the livelihoods of thousands of coastal residents.  

 

     Following this accident, a number of volunteers who participated in the extensive clean-

up operation suffered health complications. This prompted the National Institute of 

Environmental Health Science to conduct a substantial and wide study on the potential health 

effects associated with oil spills, known as the GuLF STUDY, engaging around 33,000 

participants.111 The study examined the health impacts of the Deepwater Horizon oil spill on 

exposed populations and clean-up workers, and concluded that the exposure of these groups 

to oil spills had significantly increased the risk of developing non-fatal myocardial infarction 

within few years after the oil spill.112 Other studies have referred to the accumulations of oil 

spill-related tar balls contaminated with lethal bacteria, called Vibrio Vulnificus, which 

continuously float towards the Gulf shore.113 

 

     BP has allegedly allocated around $60 billion as a fund for remedial, compensation, clean-

up, economic, and medical costs, pollution fines, and natural resources restoration. Around 

$6.1 billion was paid through the Gulf Coast Claims Facility for the settlement of more than 

                                                
107 J.G. Frynas, Beyond Corporate Social Responsibility: Oil, Multinationals and Social Challenges (Cambridge University Press 2009), p. 
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‘BP's Macondo: Spill and Response’ (Harvard Business Review: Store, September 16, 2010) < https://store.hbr.org/product/bp-s-
macondo-spill-and-response/711021 > accessed March 11, 2019; Deepwater Horizon Study Group, ‘Investigation of the Macondo Well 
Blowout Disaster’, available at <https://ccrm.berkeley.edu/pdfs_papers/bea_pdfs/DHSGFinalReport-March2011-tag.pdf>; Ocean Portal 
Team, ‘Gulf Oil Spill’ (Smithsonian Ocean, April 8, 2019) < https://ocean.si.edu/conservation/pollution/gulf-oil-spill > accessed January 
16, 2019 
111 J.D. Hekel ‘When Big Oil Comes to a Small Town: The ExxonMobil Oil Spill in Mayflower in Context’ (2014) 14 Sustainable Development 
Law and Policy, 35; ‘The GuLF STUDY’ (National Institute of Environmental Health Sciences) 
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220,000 claims raised by individuals and businesses.114 The main legal basis for bringing 

these claims was the issue of gross negligence and wilful misconduct, which also involved 

BP’s partners Transocean and Halliburton. The actual total amount spent by BP on 

compensating affected communities and restoring damaged ecosystems, in both the US and 

Mexico, is as yet unidentified.  

6.6 THE IMPACT OF CLIMATE CHANGE ON HUMAN RIGHTS 

     Climate change has been described as the ‘biggest global health threat’, which means any 

decisions and actions that could effectively contribute to the mitigation of this growing 

phenomenon can be considered as amongst the greatest global health achievements of the 

present century.115 

     Climate change has been defined differently by different sources. The 1992 United Nations 

Framework Convention on Climate Change (UNFCCC) defines climate change as ‘a change 

of climate which is attributed directly or indirectly to human activity that alters the composition 

of the global atmosphere and which is in addition to natural climate variability observed over 

comparable time periods’.116 According to the Oxford Dictionary, climate change is ‘a change 

in global or regional climate patterns, in particular a change apparent from the mid to late 20th 

century onwards and attributed largely to the increased levels of atmospheric carbon dioxide 

produced by the use of fossil fuels’.117 

 

     The threat posed by climate change has been mainly dealt with under the auspices of the 

UNFCCC, which considers climate change a ‘common concern of humankind’. Since the 

adoption of the UNFCCC in 1994, there has been an annual Conference of Parties (COP) 

aiming to achieve a global agreement on effective actions and methods of attaining the goal 

of climate change mitigation. This has resulted in the adoption of the Kyoto Protocol in 1997, 

which is effective until 2020. The Cancun conference (COP16) in Cancun, Mexico was 

another landmark in emphasising the importance of addressing human rights in the context 
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of climate change and urging states to consider human rights in their climate change 

mitigation initiatives. 118  These efforts paved the way for the establishment of the Paris 

Agreement in 2015, which established a legally binding obligation for developed countries to 

govern their climate change-related actions and policies and to reduce their greenhouse gas 

emissions. 119  The Paris Agreement came into force in 2020; its main goal is reducing 

greenhouse gas emissions and keeping the temperature increase below 1.5 degrees Celsius.  

 

     A number of studies have been conducted to investigate and demonstrate the ultimate 

adverse impacts of climate change on human health.120 The goals behind these studies vary. 

Some have attempted to put more pressure on states and companies to reduce greenhouse 

gas emissions, while others have aimed at gaining public support for their campaigns. The 

Office of the High Commissioner for Human Rights (OHCHR) investigation in 2008–2009 is 

one study that endeavoured to illustrate the actual effects of climate change on the enjoyment 

of certain fundamental rights. 121 In this study, it was found that climate change is most likely 

to pose direct and indirect risks to a number of human rights by causing extreme weather, 

melting glaciers, malnutrition, and an increase in cases of malaria and other diseases that 

appear in warmer weather. According to the study, climate change will also cause sea levels 

to rise, which endangers many islands and coastal cities. This means that some low-lying 

areas are predicted to completely disappear, which raises serious concern about the nature 

of the citizenship of the displaced nations.122 Climate change-related disasters will certainly 

threaten the most significant of human rights, including the right to life, health, and food.123 

 

     Another thorough study was conducted by Pillay and Van den Bergh and demonstrated 

the health impacts of climate change, including physical (infectious and non-infectious 

illnesses) and psychological risks. Pillay and Van den Bergh state that climate change 

exposes people to a large number of health issues, ranging from cardiovascular disease to 
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psychological damage.124 They mention as examples some conditions that are temperature-

sensitive, such as diarrhoea, cholera, and vector-borne diseases, especially in tropical and 

sub-tropical climatic zones where climate change may lead to droughts, floods, and storms. 

According to Pillay and Van den Bergh, these extreme environmental conditions are likely to 

hinder access to safe drinking water and sanitation systems and cause infections. 125 

Furthermore, the increase of anthropogenic emissions is likely to increase pollen quantities 

in the air, contributing to an increase of allergy cases.126 Pillay and Van den Bergh add that, 

in addition to physical harm, climate change may lead to psychological stress due to extreme 

environmental conditions. 

 

     Climate change can also entail some negative social impacts, such as reducing labour 

productivity and causing civil conflicts due to the scarcity of resources, and environmental 

disasters that destroy basic infrastructure and economic enterprises. Climate change has also 

been damaging agriculture and causing global food and water shortages and contamination, 

leading to famine and malnutrition.127 This scarcity of resources and food is also likely to affect 

the global economy and trade by causing sharp increases in prices, which would eventually 

render them unaffordable for many developing nations. Another example of the negative 

social effects of climate change is the forced wide-scale human migration and displacement, 

which leads to demographic changes, cultural clashes, and the spread of infectious 

diseases.128  

     Additionally, climate change can endanger the enjoyment of cultural rights when there is 

a close link between indigenous communities’ values and their surrounding ecosystems.129 

Climate change-related immigration could also negatively affect the cultural rights of 

indigenous populations, where different norms brought by new arrivals are likely to impact 

existing local historical traditions and customs.130  
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     The extent of the social and health damage may vary depending on the region, economic 

situation, and different population groups where, for instance, developing countries, small 

islands, women, children and the elderly are considered the most vulnerable.131 There are a 

number of examples from which the approximate magnitude of the climate change impact on 

human rights can be understood. In recent times, severe weather conditions, such as 

hurricanes, typhoons, heat waves, and flash floods have been causing massive destruction 

and claiming many lives in different parts of the world.132 In France, for example, 14,800 

people died in 2003, and around 55,000 died in Russia in 2010, due to massive heat waves.133 

Typhoon Haiyan in the Philippines in 2013 caused the deaths of around 6,000 people.134 

Despite these tangible health and social impacts of climate change, Pillay believes that 

human rights have been given little attention, or rather been overlooked, in the climate change 

discourse.135  

6.7 Climate, environment and energy justice 

     As previously demonstrated, the environmental consequences of climate change have 

been affecting people’s daily lives, health, food sources, and culture. However, the extent to 

which each society is prone to risk is disproportionate. Ironically, the citizens of the most 

developed countries, which are the main contributors to climate change aggravation and have 

the largest carbon footprints, are less likely to suffer the consequences of climate change. 

This is attributed to their economic prosperity and greater access to resources, as well as the 

enjoyment of better living and working conditions. 136  By contrast, the most affected 

communities are those in developing or underdeveloped countries with limited amenities and 

economic opportunities. Poor healthcare and environmental regulations and strategies, along 

with inadequate pollution and waste management in these countries exacerbate the 

detrimental impact of climate change on their citizens.  
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     Thus, although developed nations are the greatest contributors to climate change, 

developing populations have suffered the most from extreme environmental conditions, such 

as the rising sea levels and temperatures. 137  This injustice has urged the international 

community to develop and seek methods of implementing climate justice. Recognising the 

concept of climate justice also aims at merging climate change debates with human rights 

principles in a manner that protects the interests of affected communities.138 To this end, the 

objective of climate justice is to evaluate the disproportionate impact of climate change on 

disadvantaged people making a lower contribution to climate change, and discusses the 

impartial sharing of the benefits of shifting to a post-carbon world.139    

 

     Moreover, under the notion of climate justice, global warming, and other environmental 

degradation conditions are considered ethical issues affecting human rights, rather than mere 

environmental and physical phenomena. This has urged the international community to seek 

legal means that could protect and provide justice to the nations that suffer the gravest 

consequences of climate change. This has mainly been achieved through encouraging 

developed countries with the largest contributions to climate change to develop and adopt 

effective tools for mitigating this environmental phenomenon and compensating the affected 

communities. It is also proposed that climate justice should be focused not only on horizontal 

actions dealing with the unequal geographic distribution of climate change effects during a 

specific period of time, but also on achieving a vertical justice for future generations by 

considering their well-being and mitigating the negative consequences of present-day 

choices.140 

     The first climate justice summit was held in The Hague in 2000, which was the Sixth 

Conference of the Parties (COP 6). Then, in the Earth Summit (Rio) 2002, the Bali Principles 

of Climate Justice were proclaimed. Regarding the oil and gas industry, Bali Principle 10 

suggested the suspension of all new oil exploration and production activities. Later, a number 

of organisations were founded to support this initiative, such as the Climate Justice 

Now! Global Coalition and the Durban Group for Climate Justice. In 2009, and under the 

auspices of the Copenhagen Summit, the Climate Justice Action Network was established.   
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     Under the principle of climate justice, the developmental necessities of the disadvantaged 

economies should also be taken into consideration. Economic prosperity in these countries 

requires activities that either generate greenhouse gas emissions or deprive the ecosystem 

from absorbent factors, such as forests. These activities contribute to climate change. 

However, the economic requirements for these nations drive the international community to 

be more flexible towards the climate change measures taken by these countries. 

Furthermore, there is a lack of technical and managerial strategies and human resources in 

these countries to set effective climate change mitigation procedures. By contrast, these 

measures are expected to be strictly adopted and internationally scrutinised within developed 

countries with advanced economies and sophisticated instruments available to tackle climate 

change. 141 

 

     Hence, climate justice implies the adoption and application of certain sustainability 

measures and policies that ensure an equal minimisation of the effects of climate change on 

vulnerable and most affected communities and future generations.142 In this context, states 

are considered key to upholding such responsibility. However, states should also be 

accountable for the actions of their subsidiaries and third parties that operate in other regions 

and remote areas. Corporations, including oil and gas companies, are states’ main affiliates 

and contributors to climate change, with the financial solvency and the capabilities to develop 

their workforce and technologies to confront climate change. Therefore, they are expected, 

in parallel with governments, to adopt effective strategies to mitigate climate change and to 

contribute to the compensation and provision of justice to affected communities around the 

world. These strategies are diverse, but the ones that will be further investigated in the next 

chapter, and suggested as innovative good oilfield practices, are the participatory practices 

and the procedural obligations, which include the engagement of locals in the process of 

environmental decision making, making information about harmful activities and 

environmental actions available to the public, and providing affected communities with 

effective grievance and justice mechanisms.  

  

     Another comparable concept and prospect that can contribute to improving the protection 

of human rights from the adverse impacts of companies’ operations is the principle of 

environmental justice. This principle has emerged as a reaction to the disproportionate effects 
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of environmental degradation on different population groups.143 The social and health impacts 

of such degradation have mainly been endured by low-income communities and marginal 

people in neglected areas. Furthermore, the consequences of ecological disruption have not 

only been unfairly distributed, but have also been contributing to the aggravation of class 

differences and existing inequalities. 144  The most affected and exposed people to 

environmental deterioration have been the poor minorities and marginalised groups, who lack 

societal and economic privilege, a fact that prevents them from confronting further poverty 

and discrimination.   

     Another inequality that these groups are subject to is the transfer of environmentally 

harmful activities to countries with poorer environmental regulation and lower wages, where 

local instruments are insufficient to overcome the problem. This is a widespread practice 

among developed countries and leading enterprises.145 Socio-economically disadvantaged 

groups, due to their low education and limited capabilities, are less likely to be able to take a 

stance or action against this environmental discrimination and to use their voice. Therefore, 

it has been essential for the international community to step forward and adopt the principle 

of environmental justice.146 

     The concept of environmental justice is mainly based on the perspectives of fair treatment 

and meaningful involvement to address the grievances of the groups most vulnerable to 

environmental damage.147 Fair treatment, in this context, means that no specific ‘group of 

people should bear a disproportionate share of the negative environmental consequences 

resulting from industrial, governmental, and commercial operations or policies’.148 All groups 

should be fairly treated ‘regardless of [their] race, colour, national origin, or income with 

respect to the development, implementation and enforcement of environmental laws, 

regulations and policies’.149  Meaningful involvement, on the other hand, refers to giving 

people the opportunity to be involved and facilitating their participation in decision making and 

regulations about activities that may affect their environment and health. 150 
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     Environmental justice also implies that all people should enjoy equal rights to a healthy 

environment and to be protected from all types of pollution and contamination. This could be 

achieved through a just and reasonable distribution of environmental benefits and 

opportunities, and by allowing full participation in environment-related decisions. 151  

Furthermore, environmental justice was described by Julian Agyeman as a positive and 

‘proactive tool for accessing and distributing the environmental benefits necessary for 

sustainable societies with a high quality of life’.152 

     Based on the above definition, environmental justice comprises the promotion of the 

precautionary principle by stressing the necessity of identifying and responding to threats 

before their occurrence, and the protection of the environment and people from bearing the 

consequences of organisations’ negligence and harmful activities. In this regard, 

environmental justice would intertwine with the notions of distributive justice, participative 

justice, inter- and intra-generational justice, procedural justice, and social, economic, political, 

and cultural justice.153 The adoption of this principle within the oil industry could play a 

significant role in reinforcing the implementation of procedural obligations in engaging local 

communities in decisions crucial to their adjacent ecosystems. It can also be a substantial 

motivation in urging oil corporations to apply similar environmental protection measures in 

different operational areas regardless of the extent of host and home states’ regulatory 

stringency.  

     With regard to energy justice, this notion has appeared as a novel social science field 

seeking to apply ‘justice principles to energy policy, energy production and systems, energy 

consumption, energy activism, energy security and climate change’.154 According to Jenkins, 

and others, the three core tenets of energy justice are distributional, recognition and 

procedural justice, which are, in short, identifying the concern and the way advantages and 

disadvantages are distributed, recognising who is affected, and pinpionting strategies and 

procedures for remediation.155 Heffron also highlights these issues within a conceptual legal 

geography framework employing key justice components, namely, distributive, procedural, 

restorative, recognition and cosmopolitan.156 
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     The procedural dimension, in this context, is more relevant to the subject of this research 

which is described by Jenkins, and others, as the ‘local knowledge mobilization, greater 

information disclosure, and better institutional representation’ in facilitating a greater 

stakeholder engagement in decision-making process.157 This bridges energy justice to the 

core of this research that is companies’ procedural obligations and their potential role in 

expanding the scope of GOP, which will be discussed in the next chapter. 

     This new concept can contribute to identifying the place where injustices occur and to 

recognise the vulnerable segments of the society which are most affected by this injustice in 

order to develop preventive and curative measures.158 This concept has also been suggested 

to be the result of social justice principles exceeding the limited and conventional goal of 

individuals’ entitlement to a share of energy to warm their homes, to consider wider realms of 

the development of fossil fuels and renewable energy in light of human rights principles.159 

     Leonie Wood suggests a number of principles that can help developing the concept of 

energy justice including the availability of sufficient, high-quality energy resources, the 

affordability of the sources, considering human rights in the process of production and 

distribution of energy, transparency and accountability, sustainability, equity of access and 

inter-generational equity considering the interests of future generations in today’s decisions, 

and the national and international responsibility to protect the environment and minimise 

risks.160 

     Heffron and McCauley suggest that climate, environmental and energy justice be 

addressed within the context of ‘just transition’, which has the potential to unite and 

encompass these perspectives in order to ensure a just transition to a low carbon economy.161 

Furthermore, Heffron proposes that law and geography be added to the debates over climate, 

environmental and energy justice where they have long histories in research on inequality 

and injustice.162 He also argues that in order to ensure a greater adoption and implementation 

of these justice principles, it is essential that issues on taxation, environmental impact 

assessments, waste management, social license to operate, and cross border actions and 

cooperation be thoroughly addressed on national and international level. 
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6.8 HOME AND HOST STATES’ ROLE IN UPHOLDING CORPORATE HUMAN RIGHTS 

RESPONSIBILITIES 

     States have traditionally been considered the main international body responsible for 

protecting human rights, where historically mass human rights abuses were committed by 

state authorities.163 Governments have also been responsible for the acts of individuals and 

corporations, whether state-owned or private companies, under their jurisdiction. 164  The 

international shift towards giving corporations more human rights obligations, as discussed in 

the previous sections, is not intended to alleviate the burden on states.165 States’ duty to 

uphold human rights was emphasised under the UN ‘Protect, Respect and Remedy’ 

framework and described as the ‘very core of the international human rights regime’.166 This 

framework provided for states’ responsibility to protect human rights against third parties 

through the adoption of effective human rights policy, regulation, and enforcement measures.  

However, distinguishing and determining the human rights obligations of host and home 

states towards their affiliate corporations has been a controversial topic.  

 

     According to the state responsibility doctrine, the host state is required to exercise due 

diligence to prevent the infringement of human rights by private sectors within its territory 

through putting in place coherent regulatory and controlling measures. 167  Under this 

obligation, host states are expected to conduct thorough investigations, set penalties, and 

provide effective remedies for affected and disadvantaged groups. On the other hand, 

recognising the responsibility of home states seems to be more important, especially when 

corporations are sued in their home countries for infringing human rights in developing 

countries. 168  Although it is argued that home states prefer the ‘voluntary approach to 

international CSR-related problems’, there are indicators that home states have been 

interfering more in the environmental performance of MNCs abroad, based on their respective 

jurisdiction.169 This expansion in the role of home states can be attributed to the recent 
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perspective that, provided environmental degradation and pollution can be proven to be 

transboundary, so too can the legal responsibility.170 

 

     As mentioned earlier in this thesis, the UNGPs provide foundational and operational 

principles. They generally stipulate states’ duty to protect human rights and control 

corporations’ behaviour. The distinction between host and home state is more obvious in the 

foundational principles, where these guidelines shed more light on the human rights 

obligations of host states with some hints regarding the responsibility of home states. This 

can be understood from the text of Foundational Principle 1, which refers to host states’ 

responsibility to ‘protect against human rights abuse within their territory and/or jurisdiction,’171 

for which it recommends ‘taking appropriate steps to prevent, investigate, punish and redress 

such abuse through effective policies, legislation, regulations and adjudication’.172 In regard 

to the home states, according to Wouter Vandenhole, their obligation to regulate the 

extraterritorial operations of their subsidiaries is stipulated in the UNGPs in a much softer 

way, requiring home states ‘to set out clearly the expectation that businesses respect human 

rights abroad’.173 Therefore, in the UNGPs, the responsibility of home states for the protection 

of human rights against the extraterritorial activities of businesses domiciled in their territory 

and/or jurisdiction is mainly presented as an optional initiative, except when the state is 

directly involved.174 

 

     The UNGPs establish more general human rights responsibilities such as ‘law 

enforcement, human rights friendly laws and policies; and encouragement or requirement of 

self-reporting by business on human rights impacts’, which are incumbent on both home and 

host states.175 These Principles also regulate home and host states’ accountability based on 

the assumption that they directly operate the business projects they own. They require human 

rights due diligence and the promotion of respect for human rights among and in running such 

state-owned or controlled business enterprises.176 This would weaken the position of home 

and host states in regulating the obligations of non-state-owned or multinational corporations. 
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     Paragraph (7) of the UNGPs stresses the home state’s responsibility to ensure that 

business enterprises operating in conflict areas are not involved with human rights abuses. 

Therefore, the essentiality of the home state’s role appears more when its subsidiaries are 

operating in conflict areas where there is a tangible lack of security and control by the host 

country. In this situation, the home state’s responsibility to encourage and assist its affiliates 

to cooperate with host states on the protection of human rights becomes crucial and 

indispensable. The Committee on Economic, Social and Cultural Rights’ statement on the 

obligations of state parties also requires home states to encourage their companies to assist 

host states in dealing with armed conflicts and natural disasters.177 This statement explicitly 

requires that home states prevent corporations under their jurisdiction from violating human 

rights, provided that the sovereignty of host states is not compromised.178  

 

     Ultimately, the UNGPs do not draw a clear boundary between the human rights 

responsibilities of home and host states. From the context of the guidelines, it can be deduced 

that there is a greater expectation of host states, as the competent authority to observe 

activities on their territories, to endorse the protection of human rights. However, according 

to the same guidelines, in conflict areas where host states are constrained and unable to 

impose their dominance and regulate human rights, and companies are likely to be involved 

in gross human rights abuse, home states are strongly advised to provide support and 

assistance both to their subsidiaries and to host states. However, as can be comprehended 

from the language of these principles, the responsibility of home states to protect human 

rights is to some extent restricted and mainly confined to providing assistance without 

requiring direct interference and strict procedures.179 

      In some cases, host states tolerate the extraterritorial jurisdiction of the home state and 

accept it as a positive legal action endorsing the protection of human rights and preventing 

transboundary socio-environmental harm. While from a business perspective, the direct 

extraterritorial jurisdiction of the home state could be problematic in terms of subjecting 

companies to multiple jurisdictions, which may increase the possibility of inconsistency in 

these legal regimes and ultimately expose companies to conflicting regulatory requirements. 

Furthermore, when the requirements of the host state are less stringent than those of the 

home state of a particular company, other corporations from different origins with less 
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restrictive regulatory systems may enjoy greater freedom in their operations in the same 

area.180 On the other hand, the direct extraterritorial jurisdiction of home countries can be 

considered a positive influence in terms of filling the regulatory gap of host states, especially 

when these states are developing economies lacking robust social and environmental 

protection systems.181  

     It must also be clarified that states usually do not unilaterally and autonomously initiate 

measures to scrutinise and prosecute private companies abroad, unless there is a strong 

motivation such as the protection of the state’s national security, market, resources, and 

reputation, and/or being a party to international treaties that deal with global threats such as 

terrorism or environmental risks. Under these legal regimes, direct extraterritorial jurisdiction 

is more likely to be authorised based on the principle of reasonableness.182 The principle of 

shared responsibility for transboundary harm can also play a vital role in upholding the 

extraterritorial jurisdiction and responsibility of home states. This shared responsibility can be 

noticed more clearly with regard to the security of tourism and the export of hazardous 

materials, for which domestic measures can have extraterritorial implications.183 

 

     The challenges that face the doctrine of home state responsibility and extraterritorial 

jurisdiction are the lack of international rules governing the relationship between home states 

and private companies, and the difficulty in deciding the nationality and the parent company 

for modern MNCs.184 The home state responsibility principle can also be resisted by the host 

state as being inconsistent with their supreme powers in controlling the actions of private 

companies on their territories, which could be regarded as undermining the sovereignty of 

host states and interfering in their internal affairs.185 

 

     Another significant challenge that could arise with regard to corporations and their home 

state’s responsibility for human rights violations in conflict areas, is the extent and type of 

involvement that would render them liable for human rights abuse. Some propose that this 

could be determined based on the level to which the company exercises direct control over 
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conflicted parties.186 However, this view has been criticised as restricting the application of 

the principle of corporate and home state responsibility and weakening the benchmark of 

complicity in attributing human rights accountability, where it is argued that any type of 

engagement that results in human rights violation be condemned regardless of the level of 

direct control exercised.187 Promoting the principle of effective control could also be seen as 

an attempt by some MNCs to distance themselves from the responsibility of preventing 

human rights infringements relating to their transboundary operations and non-resident 

partners.188  

 

     The case that could be invoked, in this context, is the John Doe (on behalf of Burmese 

villagers) vs Unocal, Total and Burmese military case heard by the United States District Court 

for the Central District of California. The US-based Unocal and the French-based Total 

entered a joint venture with the state-run Myanmar Oil and Gas Enterprise to build pipelines 

in Burma (today Myanmar).189 For this purpose, Unocal hired the Burmese military to provide 

security at the operation site. The claimants claimed that the military used its power to forcibly 

displace villagers and force them to work to ensure the accomplishment of the project. This 

led to acts of violence being committed against the villagers. The plaintiffs claimed that Unocal 

aided and abetted the military in its forced labour and other drastic violations, including 

murder, rape, and torture. The argument was whether Unocal knew that such violence would 

happen and/or was happening and continued its operations. In addition, what makes this case 

important is that it was the first in which the affected communities filed a lawsuit against 

multinational corporations in their home state for violating human rights, and which resulted 

in compensation.190 

 

     Although the Unocal representative rejected the allegation that the company was complicit 

with the Burmese military in forced labour, they did not deny the company’s knowledge of the 

potential that human rights abuses would be committed by the military to facilitate the 

implementation of the project.191 The home state’s Court of Appeals for the Ninth Circuit 
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rejected the opinion of the district court that Unocal’s liability should be proven by the plaintiffs 

through providing evidence that Unocal was controlling the Burmese military’s actions. The 

Court of Appeals established its objection on the Alien Tort Claims Act 28 USC § 1350 (ATCA) 

(or the Alien Tort Statute (ATS)).192  

 

     ATCA grants jurisdiction to federal district courts ‘of all causes where an alien sues for a 

tort only in violation of the law of nation or of a treaty of the United States’.193 This act 

essentially established a principle that any natural and legal persons can bring lawsuits before 

US courts when they are harmed as a result of the violation of international law, ‘no matter 

where the harm originally occurred or who is actually responsible, as long as the plaintiff 

serves process in US territory’.194 Therefore, under ATCA, foreign citizens are able to seek 

remedies in US courts for human rights abuses committed against them abroad.195 

 

     The Court of Appeals, in accordance with ATCA, was in favour of the perspective that 

corporations can bear the responsibility of human rights violations committed by a third party 

when there is a proof of complicity and/or assistance and encouragement with the full 

knowledge that this would contribute to the violation of human rights, even when no effective 

control is exercised.196 The Ninth Circuit Court of Appeals concluded that there was evidence 

of Unocal providing practical assistance to the military in subjecting the victims to forced 

labour.197  However, as Caroline Kaeb points out, holding oil companies responsible for 

human rights violations committed by host states is a multifaceted issue influenced by political 

decisions that might leave the company with no choice but to become involved in such 

actions.198  
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6.9 THE LIABILITY OF PARENT COMPANIES FOR HUMAN RIGHTS ABUSES COMMITTED BY 

THEIR SUBSIDIARIES  

     There has been debate over the extent to which parent companies can be liable for human 

rights violations perpetrated by their subsidiaries abroad. What makes this topic valid and 

gives it more space for progression is the absence of national and international laws 

delineating the framework for such liability.199 Claimants have several motivations for bringing 

cases against parent companies before home state courts, for example the legal and financial 

stability of home states, and firmer and more reliable legislation and enforcement procedures. 

Nonetheless, under the principle of lex loci actus, the applicable law is usually the law of the 

place where the act occurs, a fact that means the host state’s legal regime remains the key 

reference for dispute resolutions in such cases.200  The role of parent companies in upholding 

home states’ extraterritorial jurisdiction in prosecuting subsidiaries abroad is also crucial in 

terms of reporting on the activities of these firms.201  

6.9.1 The criterion of effective control, active participation, and duty of care 

     The degree of control that the parent company has over the subsidiary can play a 

significant role in determining its liability. There has been controversy around the method of 

deciding the level of control required to hold the parent company liable for the infringements 

of the subsidiary.202 Some assume that the required degree of control cannot be identified 

based merely on the parent company having established policies and procedural frameworks 

for the subsidiary. Putting in place a management and human rights system for a subsidiary 

is a significant duty of the parent company, but this alone cannot be invoked as a legal basis 

for determining the effective control of the parent company over the subsidiary.203 Some 

suggest that effective control can be regarded as a basis for the parent company’s liability 

when it is combined with the parent company’s active participation in the subsidiary’s 

operations and offences even when there is a separate legal personality.204 The parent 
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company’s failure to create effective control strategies for the prevention of breaches by 

subsidiaries can also result in liability.205 

     It is also suggested that when the parent company conducts due diligence in all operations  

in a professional way compatible with good practices, it should no longer be held liable for the 

actions of other parties, including subsidiaries, except when the damage occurs as a result of 

the parent company’s gross negligence or wilful misconduct.206 On the other hand, others 

suggest that even when the parent company is not involved in a direct violation of human 

rights or there is a lack of evidence for its complicity, it can still be held liable on the basis of 

‘duty of care’ for not appropriately overseeing the subsidiary.207  

     According to the duty of care principle, the parent company is obliged to put in place 

effective reporting measures and to observe the compliance.208 This principle also requires 

that companies exercise the degree of care ‘that people of ordinary prudence would use in 

the decision-making process under similar circumstances’.209 Furthermore, it ‘includes an 

obligation to implement and maintain principles of corporate governance with an appropriate 

reporting system’ incorporating the concept of human rights due diligence within a suitable 

accountability framework.210 Accordingly, when an act or omission of the parent company is 

likely to constitute an infringement of its duty of care to conduct due diligence in controlling 

the subsidiary and supervising its operations, the performance and liability of the parent 

company can be evaluated by considering the human rights violations conducted by the 

subsidiary.211  

     The ‘Remedy’ pillar in Ruggie’s framework, which requires providing effective access to 

justice, is an essential aspect in establishing a legally binding duty of care compelling the 

parent company to bear the liability for human rights breaches committed by its 

subsidiaries.212  Other significant guidelines that establish the legal foundation for parent 

companies’ responsibility for the infringements of their subsidiaries is the OECD Guidelines 

for Multinational Enterprises.213 Generally speaking, it is preferable that the liability of the 

                                                
205 Ibid 
206 See Reeder v. Wood County Energy, LLC and others case, Averill; T.E. Kurth, ‘Recent Litigation and Court Cases Affecting the Oil and 
Gas Upstream Business’ (Lexology May 20, 2013) < https://www.lexology.com/library/detail.aspx?g=1526c439-75f5-4f64-8970-
bcbf3b18f04a > accessed February 8, 2019 
207 Weber (n 18) 
208 Ibid 
209 Ibid 
210 Ibid 
211 Cape PLC v Chandler [2012] EWCA Civ 525 
212 Weber (n 18) 
213 Ibid 
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parent company be examined on a case-by-case basis where establishing a fixed benchmark 

for determining responsibility would be unrealistic.214  

 

6.9.2 Examples of parent companies’ liability for the acts of their subsidiaries 

     The liability of parent companies for human rights abuses by their subsidiaries has been 

addressed in a number of lawsuits. In Chandler v Cape Plc and later David Thompson v 

Renwick Group Plc, deciding the liability of the parent company was mainly based on the tort 

law principle of duty of care, according to which parent companies are expected to supervise 

their subsidiaries’ procedures for protecting the rights of their workers.215 These cases were 

heard by the Court of Appeal and the High Court of the United Kingdom. In these cases, the 

parent companies were held responsible for the harm caused by their subsidiaries due to their 

failure to uphold their duty of care.   

     The Chandler v Cape Plc case was filed by an employee (David Chandler) who was 

working for a subsidiary of the Cape Plc, which no longer exists. Chandler alleged that he had 

been exposed to asbestos during the period of his employment, which later caused the 

development of asbestosis. He based the lawsuit on the claim that the parent company Cape 

Plc owed him a duty of care. The court confirmed that parent companies must, in certain 

circumstances, be responsible for the health and safety of their subsidiaries’ employees 

based on their duty of care.  

     Holding parent companies liable in these cases has inspired other judiciaries to adopt 

analogous jurisprudence. The Akpan v Royal Dutch Shell case is an example in which the 

parent company (Royal Dutch Shell) was sued in the Netherlands for its subsidiary’s (Shell 

Petroleum Development Company Of Nigeria Limited) alleged human rights abuses in 

Nigeria.216 In the Lungowe v Vedanta case, and under the influence of the Chandler v Cape 

Plc opinion, the England Court of Appeal and Supreme Court also held that Vedanta 

Resources Plc could be sued in England for the abuses committed by its subsidiary in 

Zambia, based on the concept of duty of care. 217 

                                                
214 Ibid 
215 Cape PLC v Chandler (n 211) ; Thompson v the Renwick Group Plc [2014] EWCA Civ 635 
216 Akpan (A.F.) & Anor v Royal Dutch Shell plc & Anor, District Court of The Hague, 30 January 2013, LJN BY9854/HA ZA 09-1580 50–59; 
Palombo (n 199) 
217 Lungowe and Ors. v Vedanta Resources Plc and Konkola Copper Mines Plc [2017] EWCA Civ 1528; Cape PLC v Chandler (n 211)   
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     However, what can be debated in these cases is the implications of the duty of care and 

whether it indicates exercising a certain degree of control by the parent company over its 

subsidiaries. It was suggested in the Chandler v Cape and David Thompson v Renwick Group 

Plc cases that in order to argue the parent company’s liability for its affiliates based on the 

duty of care, no exercise of complete control over the operations of the subsidiary was 

required.218 Nonetheless, the judiciaries in these cases considered the following elements 

key to considering the duty of care and proving sufficient proximity between the parent 

company and the subsidiary:219 

 superior knowledge of the parent company on relevant aspects of human rights and 

health and safety 

 the parent company’s knowledge of the subsidiary’s unsafe and insufficient system of 

work 

 evidence showing the relationship between the two companies and the similarity of the 

business engaged in, to justify a fair and appropriate attachment of responsibility 

 the damage suffered must have been foreseeable by the parent company 

     Thus, the extraterritorial jurisdiction and the legal responsibility of home and host states to 

protect human rights and to supervise and regulate the performance of companies on their 

territories and abroad, and the additional responsibility of parent companies towards their 

subsidiaries, rule out the possibility of the immunity of any parties from human rights 

accountability. These shared liabilities and the duty of care drive state-centric conventions, 

national laws, and business standards to interact in a complementary manner contributing to 

the globalisation of human rights principles. This would render the international obligations of 

developed home states applicable to the private sector within the same country, and they 

would eventually find their way to subsidiaries operating abroad in less developed countries. 

Among these international obligations, and within the context of this research, are the 

procedural environmental obligations set by the Aarhus Convention and Rio Declaration 

(Principle 10).  

6.10  CONCLUSION    

     This chapter discussed the employment of some international sources and the inevitable 

interconnectivity between environmental and human rights considerations in bestowing upon 
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‘good oilfield practice’ a socio-environmental character within the framework of international 

human rights law. This human-ecology relationship and the increasing role of MNCs in 

aggravating global environmental degradation and climate change has urged the international 

community to regulate companies’ human rights responsibilities. The UNFBHRs and UNGPs, 

and the constitution of the three-pillar (Protect, Respect, and Remedy) framework, are the 

main international sources in which corporations’ human rights obligations are manifest. The 

principles of these guidelines have been brought to the oil and gas sector through several 

means, including voluntary internal implementation, national regulation, and their promotion 

by petroleum institutions such as IPIECA. 

     The growing debates over the impact of environmental degradation on human rights and 

the proven evidence of this relationship have resulted in the emergence of the principle of 

‘environmental human rights’. These rights are upheld by some international instruments, 

such as the Stockholm Declaration and the Aarhus Convention. The UN has also recently 

endeavoured, through its independent expert John Knox, to establish legal and logical 

grounds for environmental rights by examining in depth the impact of ecological degradation 

and climate change on human health and social life. This has led to the conclusion that where 

severe damage to the environment occurs as a result of an act or omission of a state, 

organisation or individual, they could be prosecuted for violation of a fundamental human 

right.  Some judicial opinions, such as in the Nicaragua vs Costa Rica case and the IACtHR’s 

Advisory Opinion (OC-23/17), have adopted this perspective and endorsed the nexus 

between environmental and human rights concerns.  

     In this chapter, it was also suggested that the notion of human rights due diligence be 

employed in interpreting GOP. However, through analysing different definitions and 

implications of the term due diligence, two different sets of responsibilities have been 

deduced, which may have different applicability. The understanding of this concept in the 

business world has been more focused on risk and human rights impact assessment and 

management, while legally this principle is suggested to entail the adoption of a standard of 

conduct expected from a prudent and reasonable operator to discharge from a responsibility. 

The author suggests combining these two concepts in the promotion and application of due 

diligence in the oil and gas industry based on the obligatory framework depicted by relevant 

international guidelines, such as the UNGPs and IPIECA. 

     In regard to the onshore upstream industry, the widespread environmental impacts of its 

operations makes it a major (potential) violator of international human rights law. 
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Consequently, this sector (in its activities and environmental protection measures), in order 

to avoid perpetrating environmental crimes, is highly expected to consider the main 

international rules governing the human rights obligations of business enterprises, such as 

the UN Three Pillars Framework and Guiding Principles. Home states’ extraterritorial 

jurisdiction and parent companies’ liability for the acts of their subsidiaries abroad, based on 

the duty of care, are likely to bring developed countries’ human rights responsibilities and 

multilateral treaties to the arena of private oil companies and affiliates operating in developing 

countries. Among these human rights responsibilities that have the potential to reshape the 

concept of GOP are the promotion of environmental, climate and energy justice amid 

disadvantaged communities, especially in developing and underdeveloped countries. A 

fundamental requirement for achieving this type of justice is engaging local communities in 

decision making, providing them with information on the potential environmental and human 

rights impacts of operations, and providing them with effective remedies and justice.
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CHAPTER SEVEN: GOOD PROCEDURAL AND PARTICIPATORY PRACTICES 

7.1 INTRODUCTION 

     The evident impact of environmental degradation and climate change on human rights has 

resulted in the development of the concept of environmental human rights, at the regional and 

international levels. The concept of environmental human rights asserts that everyone should 

enjoy the right to a clean, safe, healthy, and sustainable environment, which means that any 

damage to the environment can be considered as a human rights violation that can be dealt 

with in the context of international human rights law. This, therefore, suggests that states’ and 

organisations’ responsibility to protect the environment should go beyond the goal of 

ecosystem preservation to more widely consider public interest and the protection of 

environmental human rights, which have been described as substantive rights obliging states, 

companies, and individuals to take all necessary protection measures and to refrain from any 

act that could damage the environment by either adding pollutants or eliminating existing 

essential natural resources. This substantive obligation mainly regulates the direct 

relationship between the polluter (project operators) and the environment.  

     Local communities, as groups that are highly vulnerable to any destruction of their 

surrounding environments, should effectively participate in structuring the relationship 

between the operator and the environment. This requires engaging these groups in any 

decisions relating to their adjoining ecosystems. The responsibility to engage local 

communities in decision making has been described as operators’ main procedural obligation, 

aiming at mitigating the adverse impacts of operations on indigenous and local populations. 

An effective and successful engagement of these affected groups also necessitates their easy 

access to environmental information, and their ability to freely seek justice and remedy in the 

event of any deprivation of these access rights and/or their substantive right to a clean and 

healthy environment.   

     The purpose behind highlighting these access rights, as means of connecting 

environmental and human rights obligations, is to examine their applicability within the 

petroleum industry and the extent to which they can be considered part of companies’ 

compliance with GOP. However, the general human rights system, including these access 

rights, was initially designed to be protected and implemented by states. Therefore, 

discussing the possibility of incorporating these obligations into the concept of GOP requires 

analysing the process of their privatisation, including methods of their adoption by the oil and 
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gas sector. This privatisation process can be viewed from both the pragmatic perspective of 

the growing role of business enterprises in running global projects and their huge contribution 

to environmental degradation, and the legal perspective of the new international tendency 

towards adopting standards and rules that oblige corporations to share environmental and 

social responsibilities with states.  

     Consequently, this chapter will start by highlighting the background to environmental 

access rights by evaluating the development of the main international sources that require 

the protection of these rights. Then, it will address the general trend in applying these 

procedural obligations within the private sector, including MNOCs, and the main international 

guidelines that uphold this tendency. In this chapter, the author will also analyse each 

procedural obligation separately in order to examine their features and legal basis and look 

into different methods of their privatisation, and discuss the main obstacles for their 

implementation within business enterprises. Finally, in this chapter the author will discuss 

approaches to incorporating these participatory practices into the broad concept of GOP, and 

the extent to which this convergence could assist developing countries with inadequate 

environmental regulatory systems, such as Iraq, to ensure better compliance of MNOCs with 

international social and human rights standards. 

7.2  ENVIRONMENTAL ACCESS RIGHTS AND PROCEDURAL OBLIGATIONS 

     As suggested by Xiao Zhu, the generic term ‘environmental rights’ could refer to both 

substantive and procedural rights.1 Substantive environmental rights, in this context, can be 

defined as those rights that fall mainly within the scope of state responsibilities and are 

claimable by all individuals under international human rights law, such as the right to a healthy 

and safe environment, and the right to clean water and air. Procedural rights are those rights 

crucial to facilitating the enjoyment of substantive rights and necessary in paving the way for 

public and private bodies in their decision making and planning for the protection of the 

environment and society through engaging affected communities in this process.  

 

     These procedural participatory rights – also known as access rights – have primarily been 

developed as state obligations based on the three pillars concept, mainly drawing on the Rio 

Declaration (Principle 10) and Aarhus Convention, which are the rights to public participation, 

                                                
1 Xiao Zhu, Shenghang Wang and Eva-Maria Ehemann, 'Development of Environmental Rights in China: Substantive Environmental Rights 
or Procedural Environmental Rights' (2017) 12 Frontiers L China 24 
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access to information, and access to remedy and justice.2 These procedural rights are one of 

the focal points of this study, as they can form a practical and normative road map for oil 

companies in developing their socio-environmental performance and locating the concept of 

GOP within the framework of environmental human rights principles.   

 

     Recent discussions about the relationship and interaction between human rights and the 

environment have played a crucial role in crystallising these procedural rights, as they 

recognise the importance of the participation of local communities in resolving environmental 

issues that affect their human rights.3 Public participation in decisions pertaining to domestic 

ecosystems is also essential to achieving environmental justice due to the fact that local 

communities in most developing and underdeveloped oil-producing countries are highly 

socially and economically dependent on their surrounding environments.  

     In order to effectively engage indigenous people, it is crucial to develop the knowledge of 

affected populations with regard to environmental issues.4  This local knowledge can be 

developed in different ways, including training and easy access to environmental information. 

It is also suggested that a coherent and robust justice, remedy, and grievance mechanism 

could reinforce confidence and trust among locals and hence ensure more effective public 

participation in decision making. In this situation, local groups should be empowered to resort 

to justice when they are unreasonably deprived of their right to participate in decisions relating 

to environmental matters or to access information. 5  Therefore, according to Volker 

Mauerhofer, the requirement of public participation in environmental matters can imply and 

represent a normative umbrella for the other two procedural obligations, which are the 

disclosure of environmental information and the provision of access to effective remedy and 

justice.6  

     The main question that arises in this discussion is the reason behind selecting these three 

practices as the backbone for the procedural obligations protecting the substantive right to a 

clean, healthy, and safe environment. The engagement of citizens in public affairs, 

                                                
2 Ibid 30; A. Papantoniou, ‘Espoo Convention on Transboundary Environmental Impact Assessment and Kiev Protocol on Strategic 
Environmental Assessment’ (2017) Multilateral Environmental Treaties 403; A. Boyle, ‘Human Rights and the Environment: Where Next?’ 
(2012) 23(3) EJIL 622 
3 V. Mauerhofer, ‘Public Participation in Environmental Matters: Compendium, Challenges and Chances Globally’ (2016) 52 Land Use 
Policy 482 
4 K. Jenkins, D. McCauley, R.J. Heffron, H. Stephan, and R. Rehner, ‘Energy justice: a conceptual review’ (2016) 11 Energy Research & 
Social Science 174-182 
5 United Nations Environment Programme (UNEP), ‘Putting Rio Principle 10 Into Action: An Implementation Guide for The UNEP, Bali 
Guidelines’ October 2015 
6 Mauerhofer (n 3) 
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governance, and decision making has been a core principle in shaping global human rights 

and the promotion of democracy among nations.7 These participatory rights have also been 

essential in the recognition and protection of other human rights, and in achieving good 

governance, transparency, and accountability.8 Furthermore, public participation is selected 

as a significant procedural obligation due to its role in maintaining the right to a safe, clean, 

healthy, and sustainable environment as it guarantees the engagement of the groups for 

whom these environmental rights are designed, to serve their interests and to protect them 

from the adverse impacts of environmental degradation.9 

 

     With regard to access to information, this right could play a significant role in shaping 

sustainable environmental policies in a manner commensurate with local communities’ rights 

to life and security through sharing vital environmental and operational information with these 

groups. This could facilitate gaining a better insight by all stakeholders into the potential 

effects of planned projects.10   

 

      Justice and grievance mechanisms can also support the previously mentioned obligations 

by providing judicial and non-judicial platforms for holding companies accountable for non-

compliance with their public engagement and information disclosure obligations.  

Furthermore, these compensating procedures are credited with establishing a trustful 

atmosphere among stakeholders, and thus smoothen the process of their engagement in 

decision making.11   

7.3 THE DEVELOPMENT OF ACCESS RIGHTS AND PARTICIPATORY OBLIGATIONS 

     There is a wide range of international legal sources that could bind states to human rights 

and environmental obligations, including the protection of access rights. These sources paved 

the way for the international community to constitute a legal framework for corporations to 

contribute to global efforts in securing optimum protection measures and to activate the 

participatory practices for private businesses. This gave rise to new international code of 

                                                
7 Universal Declaration of Human Rights (1948) arts. 7, 8, 19, 20 and 21; the International Covenant on Civil and Political Rights (1966) 
arts. 2, 19, 21, 22 and 25 
8 UN Office of the High Commissioner for Human Rights (OHCHR), ‘Society, Rights and the Environment: International Human Rights 
Standards Applicable to Access to Information, Public Participation and Access to Justice’ (2016) 
9 Human Rights Council, Report of the Independent Expert on the issue of human rights obligations relating to the enjoyment of a safe, 
clean, healthy and sustainable environment, John H. Knox, UN Doc. A/HRC/25/53, 30 December 2013, para. 29 
10 OHCHR (n 8) 
11 Ibid 
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conduct regulating the substantive and procedural obligations of the private sector through 

the adoption of a series of UN and other international organisation guidelines that were later 

embraced by the oil and gas industry.   

     The following sections will chart the development of the procedural obligations on the 

international level by, first, analysing the main international documents that have presented 

these practices as state duties. Then, light will be shed on the process of privatising these 

obligations and their gradual entrance into and application within the business and petroleum 

industry arena. 

7.3.1 International Bill of Human Rights  

     The International Bill of Human Rights (IBHRs) consists of the Universal Declaration of 

Human Rights (1948), the International Covenant on Civil and Political Rights (1966), and 

the International Covenant on Economic, Social and Cultural Rights (1966). The Universal 

Declaration of Human Rights, in Articles 8, 19, and 21, and the International Covenant on 

Civil and Political Rights in Articles 2.3, 19.2, and 25, endorse the rights to freedom to seek, 

receive, and impart information; to take part in the conduct of public affairs and in government 

through elections and freely chosen representatives; and to access judicial remedy if any of 

the other rights are violated. 12  These two sources have been credited with laying the 

foundation of access rights and linking them to the fundamental rights to life and liberty.  

     The fact of these significant international conventions presenting these rights within the 

scope of freedom, civil, and political rights has expanded their role to support and ‘facilitate 

the achievement of certain economic, social and cultural rights, such as the right to health, to 

an adequate standard of living, to water or to a healthy environment’. 13  This has also 

reinforced their legal status and increased the possibility of turning them into a binding and 

immediately applicable set of international rules. In addition to states’ responsibility to respect 

these rights and refrain from any violations, these international references require states to 

guarantee the adoption and application of effective measures in protecting these rights.14 

Furthermore, in accordance with the Vienna Convention on the Law of Treaties, Member 

States are obliged to implement the obligations stated in international treaties in good faith 

                                                
12 OHCHR (n 8); Universal Declaration of Human Rights (1948) arts. 7, 8, 19, 20 and 21; International Covenant on Civil and Political Rights 
(1966) arts. 2, 19, 21, 22 and 25; Human Rights Council, Report of the Independent Expert on the issue of human rights obligations 
relating to the enjoyment of a safe, clean, healthy and sustainable environment, John H. Knox,  UN Doc. A/HRC/22/43, 24 December 
2012, para 26 
13 OHCHR (n 8) 
14 OHCHR (n 8); UN Human Rights Committee (HRC), General Comment no. 31 (80), The nature of the general legal obligation imposed 
on States Parties to the Covenant, 26 May 2004, CCPR/C/21/Rev.1/Add.13, para. 10 
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and their national laws should not be brought forward as a justification for their failure to 

perform accordingly. 15  Consequently, states are obliged to embrace the participatory 

obligations stipulated in the IBHRs in good faith, even if a domestic legal basis for such 

practices is inconsistent or absent. It is also worth noting that the access rights established 

under the IBHRs should be applicable to all individuals within the state territory regardless of 

their nationality, and those who are not in the territory but who are subject to the jurisdiction 

of the state.16 

     In this context, the Declaration on the Right and Responsibility of Individuals, Groups and 

Organs of Society to Promote and Protect Universally Recognised Human Rights and 

Fundamental Freedoms (1999)17 can also be mentioned as validating the rights to freedom 

of associations, assemblies, forming non-governmental organisations, and communication. 

According to this declaration, the protection of these rights can be facilitated through providing 

access to information on human rights matters, allowing affected communities to effectively 

participate in discussions regarding the promotion and protection of their human rights, and 

providing these groups with effective remedy and complaint mechanisms in the event of a 

violation of their human rights and fundamental freedoms.18  

     These access rights have also been adopted and stressed under some regional human 

rights conventions, such as the American Convention on Human Rights19 and the European 

Convention on Human Rights.20 However, these conventions, like the International Bill of 

Human Rights, did not fully succeed in bringing these procedural obligations to the specific 

arena of environmental protection responsibility, where at those stages, and before the 

conclusion of the Rio Declaration in 1992, the right to a clean, safe, healthy, and sustainable 

environment was not explicitly developed.  

     The above-mentioned sources have addressed access rights within the general context of 

the rights to freedom, justice, and participation in governance. However, because this 

research is concerned with corporations’ social and environmental responsibilities, it is 

essential to shed light on the international environmental initiatives and treaties that have 

                                                
15 United Nations, Vienna Convention on the Law of Treaties, 23 May 1969, United Nations, Treaty Series, vol. 1155, arts. 26 and 27; HRC 
General Comment (n 14) 
16 OHCHR (n 8); HRC General Comment (n 14) 
17 UN General Assembly, Declaration on the Right and Responsibility of Individuals, Groups and Organs of Society to Promote and Protect 
Universally Recognized Human Rights and Fundamental Freedoms, UN Doc. A/RES/53/144, 8 March 1999 
18 Ibid; UN Doc. A/HRC/22/43 (n 12) para 27 
19 Organization of American States (OAS), American Convention on Human Rights, ‘Pact of San Jose’, Costa Rica, 22 November 1969, art.s 
13, 23 and 25 
20 Council of Europe, European Convention for the Protection of Human Rights and Fundamental Freedoms, as amended by Protocols No 
11 and 14, 4 November 1950, ETS 5, art.s 10 and 13 
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provided for access rights as practical and complementary aspects of environmental human 

rights protection efforts.  

7.3.2  The Rio Declaration 

     The Rio Declaration on Environment and Development (1992) is a significant source 

representing a turning point in international efforts towards manifesting states’ obligations to 

protect the environment and to achieve sustainable development. Principle 10 of the 

Declaration is dedicated to delineating the participatory rights, stating that: 

Environmental issues are best handled with participation of all concerned citizens, at the relevant 

level. At the national level, each individual shall have appropriate access to information concerning 

the environment that is held by public authorities, including information on hazardous materials and 

activities in their communities, and the opportunity to participate in decision-making processes. 

States shall facilitate and encourage public awareness and participation by making information 

widely available. Effective access to judicial and administrative proceedings, including redress and 

remedy, shall be provided.21  

 

     This principle implies a number of normative systems. It has considerably widened the 

scope of the information that should be made available by governments to their citizens. This 

information includes not only details about planned projects and their potential detrimental 

impacts, but any hazardous materials and activities within local population areas. Referring 

to administrative proceedings as a method of remedy, alongside judicial means, also leaves 

the door open for the development of a variety of private and public grievance mechanisms. 

Principle 10 has motivated other international and regional initiatives, including the Aarhus 

Convention, and inspired a number of organisations to uphold the importance of these 

procedural obligations at both public and private levels and to propose effective methods of 

their internal adoption and implementation.  

7.3.3 The Aarhus Convention 

     A momentous convention that was held under the influence of the access rights or 

‘environmental democracy’ enshrined in Principle 10 of the Rio Declaration was the 

Convention on Access to Information, Public Participation in Decision-making and Access to 

Justice in Environmental Matters (Aarhus Convention).22 This convention was negotiated 

                                                
21 Rio Declaration on Environment and Development, UN Doc. A/CONF.151/26 (vol. I), 31 ILM 874 (1992) Principle 10 
22 The Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in Environmental Matters 
(Aarhus Convention), Denmark, 25 June 1998 
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under the auspices of the United Nations Economic Commission for Europe (UNECE), was 

adopted in 1998, and entered into force in 2001.  

     The convention represents a unique international agreement in terms of addressing 

procedural human rights within the framework of environmental considerations by regarding 

effective environmental protection measures as being ‘essential to human well-being and the 

enjoyment of basic human rights, including the right to life itself’.23 The convention is also 

remarkable in terms of partially recognising the importance of involving individual citizens, 

non-governmental organisations, and the private sector in the process of environmental 

protection. 24  Moreover, oil and gas extraction operations are considered under this 

convention as a category of activities that require public participation in decision making.25 

 

     What may distinguish this convention from others is that it emphasises the principle of 

stakeholder and community engagement and interaction with public authorities in decision 

making as an essential condition for achieving sustainable development and democracy. It 

also stresses the inevitable link and interconnection between human rights and environmental 

matters.26 This convention evidently establishes a triangular framework for access rights by 

requiring states to enthusiastically respond to public requests for environmental information 

(Article 4), allow public participation in decision making in environmental matters (Article 6), 

and provide access to effective judicial and administrative remedies (Article 9). 

 

     However, when it comes to the private sector, the extent to which this convention could be 

applicable and enforceable on companies remains a grey area, as the main subject of the 

convention are state parties. Business enterprises could fall within the scope of this convention 

only when they are conducting environment-related public functions.27 Therefore, according to 

Mason, private entities under this convention are almost excluded from mandatory 

information disclosure responsibilities. The market liberalism perspective has also, to some 

extent, prevented this convention from being mandatory for the private sector and kept it 

                                                
23 M. Schaap, ‘Access to Environmental Justice for NGOs: Reviewing the EU Legal Standing Criteria in Light of the Aarhus Convention’ 
(2013) 8(13) AJV Newsletter 1 
24  E. Fasoli, ‘The UNECE Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in 
Environmental Matters’ (2017) Multilateral Environmental Treaties 422 
25 Aarhus Convention (n 22) art. 6.1.a and Annex I, para. 12 
26 F. Martin, ‘Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in Environmental 
Matters (Aarhus, 1998), UNECE (Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in 
Environmental Matters (Aarhus, 1998), UNECE | Capacity4dev) <https://europa.eu/capacity4dev/public-environment-
climate/document/convention-access-information-public-participation-decision-making-and-access-justice-envir> accessed February 
28, 2019 
27 M. Mason, ‘Information Disclosure and Environmental Rights: The Aarhus Convention’ (2010) 10 Global Environmental Politics 10, p.24 
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within the limited scope of an advisory guideline highly reliant on operators’ voluntary consent. 

Nevertheless, this convention represents a model for other relevant regional agreements, 

especially in the absence of a modern legally binding international instrument regulating 

access rights and applying Principle 10 of the Rio Declaration. Therefore, this convention is 

open for the accession of any UN Member upon the approval of the Meeting of the Parties.28 

     In addition to the landmark Aarhus Convention, the states that intended to go further in the 

application of Principle 10 of the Rio Declaration have adopted the Guidelines for the 

Development of National Legislation on Access to Information, Public Participation in 

Decision-making and Access to Justice in Environmental Matters (2010) (Known as the “Bali 

Guidelines”), and the Implementation Guide for the UNEP Bali Guidelines (2015).29 This 

indicated the desire and capability of the international community to voluntarily cooperate with 

international organisations to put in place practical steps towards the implementation of the 

procedural obligations and to put Principle 10 into practice.30 

    The Protocol on Strategic Environmental Assessment to the Convention on Environmental 

Impact Assessment in a Transboundary Context (the “Kiev Protocol”) also acknowledged the 

necessity of adopting the access rights that were provided for under the Rio Declaration 

(Principle 10) and the Aarhus Convention to reinforce the environmental impact assessment 

process established under the Convention on Environmental Impact Assessment in a 

Transboundary Context (Espoo 1991).31  

7.3.4 The Escazú Agreement  

     In a recent development, in September 2018, 16 Latin American and Caribbean nations 

signed the Regional Agreement on Access to Information, Public Participation, and Justice in 

Environmental Matters in Latin America and the Caribbean (the Escazú Agreement). This 

agreement emerged and was developed under the auspices of the UN Economic Commission 

for Latin America and the Caribbean (ECLAC) and under the influence of its European 

equivalent (the Aarhus Convention).  

     The main objective of the agreement was to oblige member states to protect the 

environmental defenders through regulating their rights to access to environmental 

information, mainly held by states, and to be consulted and participate in decisions that could 

                                                
28 Fasoli (n 24) 423; Aarhus Convention (n 22) art. 19.3 
29 UNEP Guidelines (n 5) 
30 Ibid 
31 Papantoniou (n 2) 
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affect the environment. The convention also attempted to preserve environmental defenders' 

right to seek justice and remedy if the ecosystem is adversely affected due to state activities 

and when their views in this regard are not sufficiently considered.32  

     The signatories of this agreement are Antigua and Barbuda, Argentina, Brazil, Costa Rica, 

the Dominican Republic, Ecuador, Guatemala, Guyana, Haiti, Mexico, Panama, Paraguay, 

Peru, Saint Lucia, Bolivia, and Uruguay. This regional agreement includes unprecedented 

environmental pledges for the Latin American and Caribbean countries to protect 

environmental activists, stressing access rights, promoting regional environmental standards, 

and upholding Rio+20 and Aarhus Convention principles.33 

7.3.5  Participatory obligations in John Knox’s reports to UN Human Rights Council 

     As was explained in the previous chapter, the UNHRC has been trying to establish solid 

grounds for environmental rights by identifying the correlation between environmental issues 

and human rights concerns. These efforts have manifested and been crystallised in a number 

of documents, including John Knox’s landmark reports to UN Human Rights Council, and the 

Council’s subsequent resolutions.34  

     In one of his reports, Knox clearly stated that upholding the rights to access to 

environmental information and to effectively participate in environmental decision-making 

processes can play a crucial role in facilitating the enjoyment of the right to a safe, clean, 

healthy, and sustainable environment.35 More highlights from these significant reports will be 

presented in the coming sections when the characteristics and applicability of each practice 

are individually discussed. 

7.3.6  United Nations Convention to Combat Desertification (UNCCD) 

     This convention calls for a full participation of all segments of society including women, 

youth, farmers, and pastoralists in managing the environment and minimising the effects of 

                                                
32 A. Packard, ‘The Escazú Agreement Changes What's Possible for Environmental & Climate Protection’ (350.org, November 7, 2018) < 
https://350.org/the-escazu-agreement-changes-whats-possible-for-environmental-climate-protection/ > accessed March 12, 2019 
33 Ibid; UN Conference on Sustainable Development, Rio 2012 or Earth Summit 2012, 20 years follow-up to the 1992 UN Conference on 
Environment and Development, Rio Declaration 
34 Human Rights Council, Human Rights and the Environment, UN Doc. A/HRC/RES/16/11, 12 April 2011; Human Rights Council, Human 
Rights and Climate Change, UN Doc. A/HRC/RES/18/22, 17 October 2011; UN Human Rights Council, Resolution on Human Rights and 
the Environment, UN Doc. A/HRC/RES/19/10, 19 April 2012; Human Rights Council, Report of the Independent Expert on the issue of 
human rights obligations relating to the enjoyment of a safe, clean, healthy and sustainable environment, John H. Knox,  UN Doc. 
A/HRC/22/43, 24 December 2012; UN Doc. A/HRC/25/53 (n 9); Human Rights Council, Human Rights and the Environment, UN Doc. 
A/HRC/RES/25/21, 15 April 2014; Human Rights Council, Report of the Special Rapporteur on the Issue of Human Rights Obligations 
Relating to the Enjoyment of a Safe, Clean, Healthy and Sustainable Environment: Framework Principles, John H. Knox, UN Doc. 
A/HRC/37/59, 24 January 2018 
35 Human Rights Council, Human Rights and the Environment, UN Doc. A/HRC/RES/25/21, 15 April 2014 

https://350.org/the-escazu-agreement-changes-whats-possible-for-environmental-climate-protection/
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desertification, with the assistance of NGOs and bilateral and multilateral agencies.36 This 

convention also requires considering gender equality in policymaking and suggests the 

effective participation and cooperation of concerned public authorities, local and regional 

organisations, and populations and their representatives, in the process of decision making 

and monitoring the implementation of national desertification strategies.37 

     The convention encourages the dissemination of information and the promotion of public 

access to data about the technology, knowledge, and practices necessary for tackling 

desertification.38 According to the convention, the exchange of experiences among local 

communities and private and public organisations is likely to reinforce the engagement 

process and develop technologies for managing the environment and combating 

desertification.39 

7.3.7 Access rights for indigenous people  

     The rights to public participation, access to information and effective remedy and justice 

are considered crucial for indigenous communities who are at risk of being deprived of vital 

natural resources and biodiversity. This has motivated some international conventions to 

attempt to provide a unique protective legal ground for these vulnerable groups and to 

facilitate their enjoyment of access rights in a way commensurate with their level of health 

and economic sensitivity and attachment to their surrounding ecosystems.  

     The ILO Indigenous and Tribal Peoples Convention, 1989 (No. 169), for instance, provides 

for the right of indigenous people to participate in the use, management, and conservation of 

their natural resources.40 The United Nations Declaration on the Rights of Indigenous Peoples 

(UNDRIP) also recognised the right of these groups to participate in decision making on 

matters that would affect their rights. This declaration also required state parties to consult 

indigenous communities and acquire their prior consent before the commencement of any 

exploratory or extractive projects that may affect their right to a clean, healthy, and safe 

environment.41 

                                                
36 United Nations Convention to Combat Desertification (UNCCD) (1994), Part III, art. 19.1 (a), Annex I, 8.2(c) 
37 Ibid, Part III, art. 10.2 (f), Annex I, 6.2 
38 Ibid, Part III, art.s 18.2 (a), 19.3(b), Annex I, 4.1 (d) 
39 Ibid, Annex I, 11 (g)   
40 UN Doc. A/HRC/22/43 (n 12) para. 33; International Labour Organization, Indigenous and Tribal Peoples Convention, 1989 (No. 169), 
art.s 15, 7 and 14 
41 UN General Assembly, Declaration on the Rights of Indigenous Peoples, UN Doc. A/RES/61/295, 2 October 2007, arts. 18, 19, 29 and 
32 
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7.3.8 The relationship between access rights, climate change and Sustainable 

Development Goals 

     Access rights have also been linked to international efforts to combat climate change and 

attain the SDGs. The UN Framework Convention on Climate Change and the subsequent 

Kyoto Protocol and Paris Agreement, for example, require state parties to effectively promote 

and uphold the rights to public participation and access to information in addressing climate 

change and its detrimental effects, and in developing adequate solutions and responses.42 

 

     Agenda 21, which was set in 1992 during the Earth Summit alongside the Rio Declaration, 

also stresses the significance of access rights in the promotion and achievement of 

sustainable development.43 This Agenda, in Chapter 23(2), calls for an effective participation 

of individuals, groups, and organisations in environmental impact assessment procedures 

and decisions that affect the livelihoods of local communities. It also requires providing these 

groups with the right to access information held by national authorities relating to the 

environment, development, and any activities adversely impacting human rights. Moreover, 

Chapter 8 of the agenda requested government authorities to establish competent legal, 

judicial, and administrative redress and remedy procedures accessible by affected groups.   

     Later, in September 2015, the UN General Assembly adopted the Agenda 2030 for 

Sustainable Development.44 This document establishes 17 Sustainable Development Goals 

and 169 targets, combining access rights with human rights and sustainable development. 

Access rights are the essence of this agenda and are set as a significant aspect of and criteria 

for the achievement of the goals. The goal that most explicitly expresses access rights is Goal 

16, which unambiguously requires states’ commitment to authorising public access to 

information and fundamental freedoms, attaining a participatory and representative decision-

making process, and securing equal access to justice. The agenda also necessitates the 

establishment of responsible, effective, and transparent organisations that are able to enact 

and implement non-discriminatory laws and policies for the purpose of achieving sustainable 

development.45 

                                                
42 UN General Assembly, United Nations Framework Convention on Climate Change, 20 January 1994, UN Doc. A/RES/48/189, article 6; 
UNFCCC (1997) Kyoto Protocol to the United Nations Framework Convention on Climate Change adopted at COP3 in Kyoto, Japan, on 11 
December 1997, article 10; UNFCCC, Decision 1/CP.21, Adoption of the Paris Agreement, 29 January 2016, UN Doc. 
FCCC/CP/2015/10/Add.1, Annex (Paris Agreement), article 12 
43 Agenda 21, A/CONF.151/26, vol. II, adopted by the United Nations Conference on Environment and Development on 14 June 1992 
44 UN General Assembly, Transforming our world: the 2030 Agenda for Sustainable Development, 21 October 2015, UN Doc. A/RES/70/1 
45 OHCHR (n 8) 
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7.4  THE CONCEPTUAL FRAMEWORK FOR PRIVATISING ACCESS RIGHTS 

     An important question that can be raised in this context is about how the procedural 

obligations that principally targeted states, under the aforementioned international sources, 

can shift to the private sector arena and become mandatory for business enterprises, 

including oil and gas companies. 

 

     The increasing role of multinational corporations in shaping the global economy and their 

wide contribution to the aggravation of the global climate and environmental crisis has urged 

the international community to seek new legal means for holding these private organisations 

accountable for their acts and omissions.46 The tendency to include companies in state 

responsibilities to protect the environment and human rights has entailed the proposition of 

bringing access rights and the procedural obligations to the arena of business and private 

sector, including the oil and gas industry. However, the main international documents that 

establish access rights, such as the International Bill of Human Rights, Rio Declaration 

(1992), and the Aarhus Convention (1998), do not make a clear statement obliging the private 

sector to adopt certain policies for the protection and provision of these rights to local 

communities. The main objective of these sources was to establish a legal basis for states’ 

obligations to protect the environment and human rights. The Covenant on Civil and Political 

rights, for instance, which is regarded as a prominent reference for access rights, was 

primarily intended to be mandatory only for ratifying states.47 The relationship between state 

and non-state actors was addressed in this covenant in a way that initially obliges states to 

protect civil and political rights, including access rights, and to be accountable for any violation 

of these rights by any individuals, including the private sector, within their jurisdiction without 

a clear assignment of these responsibilities to corporations.48 

 

     Principle 10 of the Rio Declaration and Agenda 21 also put the burden of providing and 

guaranteeing regular access rights onto states and public authorities. 49  Although these 

sources acknowledge the responsibility of all state and non-state groups to protect the 

                                                
46  UN Economic Commission for Europe (UNECE), ‘The Aarhus Convention: An Implementation Guide’, Geneva (2000) UN Doc. 
ECE/CEP/72 
47 E. Willmott-Harrop, ‘Human Rights Mechanisms and International Law’ (Liberty Humanity) < 
https://libertyandhumanity.com/themes/international-human-rights-law/human-rights-mechanisms-and-international-law/ > accessed 
January 3, 2019 
48 OHCHR (n 8), art. 5(8) 
49 Rio Declaration (n 21) Principle 10; Agenda 21 (n 43) art.s 10(10), 15(5) and 8(18) 

https://libertyandhumanity.com/themes/international-human-rights-law/human-rights-mechanisms-and-international-law/
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environment and achieve the SDGs,50 they recognise private enterprises and individuals 

mainly as recipients of access rights rather than providers.51 

 

     Correspondingly, under the Aarhus Convention, the main body responsible for providing 

access rights is the ‘public authority’, which is defined in the convention as the government, 

or any natural or legal persons performing public administrative functions or having public 

responsibilities and providing public services, in relation to the environment.52 Although the 

concept of ‘public authority’ in this convention may imply companies that perform public 

functions, such as energy and water supply under the supervision of the government, this do 

not fall within the scope of this research which is multinational oil and gas corporations.  

 

     Nevertheless, with regard to the dissemination of information, this convention is more 

explicit in engaging private companies that conduct activities with substantial effects on the 

environment.53 Article 5(6) of the convention advises state parties ‘to encourage operators 

whose activities have a significant impact on the environment to inform the public regularly of 

the environmental impact of their activities and products’.54 In the Implementation Guide for 

the Aarhus Convention, the ‘operator’ is defined as ‘a private enterprise or a governmental 

body that conducts activities with a significant impact on the environment’.55 In addition, the 

body that can require access to this information, under Article 5(6), is the ‘public’, which is 

defined under Article 2(4) as ‘one or more natural or legal persons, and, in accordance with 

national legislation or practice, their associations, organisations or groups’. Therefore, it is 

presumed that under Article 5(6) of the Aarhus Convention, private companies are obliged to 

directly provide individuals, including affected local communities, with access to information 

about the environmental impacts of their activities. However, the way this obligation is 

presented in this article is mild in terms of the language, drawing on the non-mandatory 

notions of ‘corporate citizenship’ and ‘stakeholder engagement’, where it only requires state 

parties to encourage the operators to share information with stakeholders, without further 

stressing the obligatory nature of this practice.56 

 

                                                
50 Rio Declaration (n 21) Principle 5; Agenda 21 (n 43) art. 4(20) 
51 Rio Declaration, Principle 10; Agenda 21, art. 23(2) 
52 Aarhus Convention (n 22) art. 2(2)  
53 UN Doc. ECE/CEP/72 (n 46) 79; Mason (n 27) 
54 Aarhus Convention (n 22) art. 5(6) 
55 UN Doc. ECE/CEP/72 (n 46) 79 
56 Mason (n 27) 
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     Jonas Ebbesson suggests that, although the act of participation under the Aarhus 

Convention mainly relates to decisions made by public authorities, the core purpose of the 

convention is to trigger the application of access rights when there is harmful activity, 

regardless of the body that is in charge of initiating this activity and whether it is a publicly or 

privately owned operator. Thus, the categorisation of the polluting organisation will not affect 

the primary right of the public to participate in decision making and acquire information.57 

Ebbesson also suggests that, in light of the Aarhus Convention’s broad definition of public 

authority, which includes all entities performing public functions, it is hard for any private 

company to escape the participatory obligations set by this convention.58 Nonetheless, it 

cannot be claimed that the Aarhus Convention explicitly engages the private sector in 

achieving access and participatory rights, but rather reduces the differences between public 

and private responsibilities, and provides a basis for further regulation of companies’ 

participatory obligations.59  

     The insufficiency in the provision of clear and robust guidelines for business enterprises 

to embrace access rights has hindered the process of information disclosure and remedy as 

a prerequisite for effective public participation process within the private arena. This is mainly 

due to the ambiguity of the above-mentioned international sources in addressing the type of 

information that could be held by companies and the scope of public participation in decision 

making and whether it includes all the plans and policies of the company or just decisions on 

actions that have a direct effect on the environment, and whether companies’ methods of 

remedy and compensation can go beyond state-based judicial systems.60 Therefore, in the 

next part, the researcher will seek to identify other legal means that have emerged under the 

influence of the Aarhus Convention and Rio Declaration (Principle 10), which have been 

attempting to give businesses and oil companies a more active role, in particular to provide 

access rights to local communities.  

     The UNGPs, as a distinctive international source, opened the floor to a prolonged 

discussion over the expansion of companies’ role in achieving global human rights and 

environmental protection goals. This included obliging business enterprises to provide and 

protect access rights. The wordings of these rights, however, have to some extent been 

presented differently to meet privatisation requirements. For example, public participation is 

                                                
57 J. Ebbesson, ‘Public Participation and Privatisation in Environmental Matters: An Assessment of the Aarhus Convention’ (2011) 4 
Erasmus Law Review 71 
58 Ibid 88 
59 Ibid 89 
60 Ibid 
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usually described as stakeholder engagement and consultation, and the effective justice and 

remedy as grievance mechanisms using state-based or non-state-based, judicial or non-

judicial proceedings.61 The effectiveness criteria for these grievance mechanisms include 

ensuring reasonable access to sources of information by affected groups. Therefore, these 

guidelines can be regarded as the main legal source shifting the responsibility of the 

protection of access rights to the business arena. This has urged a number of business 

organisations, including petroleum institutions, to issue socio-environmental guidelines 

outlining procedural obligations to protect access rights within the private sector. 

7.4.1 The adoption of access rights by business organisations 

     The emergence of access rights as a significant environmental human rights requirement 

under international law has urged business organisations to foster these participatory 

practices to preserve local communities’ and stakeholders’ rights to engage in decisions about 

state and non-state-run projects that are likely to affect their health and safety. Guidelines on 

designing and implementing these procedural obligations by the private sector have been 

issued by several business organisations. Some of these guidelines are general and 

applicable to all types of business enterprises, and others are specifically designed to serve 

certain industries, such as the oil and gas sector. 

7.4.1.1 General guidelines on access rights 

     A landmark piece of international guidance on corporations’ responsibility to implement 

public participation and stakeholder engagement is the International Finance Corporation 

(IFC) guidance on stakeholder engagement (2007).62 This guidance presented a prolonged 

analysis of the concept of stakeholder and community consultation planning and the 

participation process, including information disclosure, negotiation, partnerships, grievance 

management, and reporting.63 It advised that companies’ engagement strategies should be 

designed in line with the needs of their respective projects. The focus of this guideline is 

mainly on external stakeholder groups, including affected communities, local governmental 

and non-governmental authorities, civil society organisations, and other concerned parties; 

internal stakeholders include corporations’ employees, managers, and owners. Furthermore, 

in 2012 the organisation adopted another guideline on Environmental and Social 

                                                
61 Human Rights Council, Guiding Principles on Business and Human Rights: Implementing the United Nations ‘Protect, Respect and 
Remedy’ Framework (Annex), UN Doc. A/HRC/17/31, 21 March 2011 (UNGPs), art.s 18, 25 and 29 
62 D. Sequeira and M. Warner, Stakeholder engagement: a good practice handbook for companies doing business in emerging markets 
(English), IFC good practice handbook, IFC E&S. Washington, D.C., 2007 
63 Ibid 
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Sustainability, which emphasised the importance of ‘effective community engagement 

through disclosure of project-related information and consultation with local communities on 

matters that directly affect them’.64 These performance standards recognise other access 

rights, namely access to information and a grievance mechanism, as the main requirements 

for a successful stakeholder engagement. These guidelines also consider stakeholder 

engagement to be the basis for establishing a robust communication strategy, which is 

necessary for managing the operational socio-environmental effects of projects.65  

     Additionally, these standards require business enterprises to put in place plans for 

identifying affected communities and choosing representatives as part of the engagement 

framework establishment and preparation. 66  They also call for establishing an effective 

grievance mechanism to receive and facilitate the resolution of affected communities’ 

concerns and grievances about corporations’ environmental and social performance.67 

     What could limit the adoption and implementation of the IFC standards is that they are 

directed towards those organisations and companies that have access to the IFC’s funding 

services. Therefore, they are far from being considered as mandatory for and applicable to 

all the categories of business enterprises.  

     Another important organisation that requires business enterprises to adopt participatory 

plans is the Global Reporting Initiative (GRI). The major task of this organisation is to provide 

recommendations on environmental, social, and governance reporting mechanisms. This 

includes reporting on the methods of and the extent to which the organisation has engaged 

stakeholders, including affected local communities, in decision-making. This initiative requires 

early planning of the engagement process and an accurate classification of stakeholder 

groups based on their degree of vulnerability. 68 It also expects the grievance mechanisms to 

be effective, legitimate, accessible, predictable, equitable, and transparent.69 The instructions 

under the GRI guidelines are non-obligatory and aim to provide a general sustainability 

reporting framework to be voluntarily adopted and implemented by organisations and 

governments, especially the members of the GRI. 

                                                
64 IFC (International Finance Corporation), Performance Standards on Environmental and Social Sustainability, 2012 
65 Ibid para. 25 
66 Ibid para. 27-28 
67 Ibid para. 35 
68 GRI Standards, GRI 413: Local Communities, 2016, p.7 
69 GRI Standards, GRI 411: Rights of Indigenous Peoples, 2016 
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     The development of the concept of corporate liability and business ethics is also evident 

through the gradual evolution of the OECD Guidelines on Multinational Enterprises over the 

last four decades. Access rights have received more attention in the latest versions of these 

guidelines. The OECD (2011), for instance, recognises the significance of disclosing 

information to the public about the potential environmental, health and safety impacts of the 

activities of enterprises, and communication with and engagement of the communities directly 

affected by these activities.70 These guidelines are influenced by and reflect the principles 

and the access rights laid down by the Rio Declaration, SDGs, and the Aarhus Convention.71  

These guidelines also suggest the adoption of specific state-based judicial and non-judicial 

remedies, including National Contact Points, and a simultaneous development of companies’ 

internal grievance mechanisms. 72  Although these guidelines are not mandatory for 

multinational companies, most developed countries are members to the OECD, and hence 

are bound to ensure and observe the implementation of these guidelines within their 

boundaries and on bodies subject to their jurisdiction, including private companies.73 

     Another organisation that has participated significantly in privatising access rights and 

introducing them as a corporate responsibility is the International Organization for 

Standardization (ISO). The main guideline issued by this organisation in this regard is the ISO 

26000:2010 Guidance on Social Responsibility.74 This guidance principally aims at assisting 

organisations to contribute to sustainable development and to go beyond legal compliance 

by voluntarily adopting social practices. According to this guidance, a successful social and 

environmental agenda is highly dependent on the level and quality of stakeholder 

identification and engagement as well as approaches to communication and information 

exchange and disclosure. 

7.4.1.2 The promotion of access rights within the petroleum industry 

     The growth of the notion of access and participatory rights and their enduring flow from 

public authorities to the business community has paved the way for their embracement by 

petroleum institutions. The IPIECA, for instance, in its guidance on Biodiversity and 

Ecosystem Services (BES) fundamentals, considers community and stakeholder 

engagement as a significant part of BES’s planning and management. This guidance 

                                                
70 Organisation for Economic Cooperation and Development (OECD), Guidelines for Multinational Enterprises, 2011, VI. Environment, 
para. 2 a, b; II. General Policies, pp. 21-26; and VIII. para.s 2 and 85 
71 Ibid, VI. Environment, Commentary on the Environment, para. 60 
72 Ibid, IV. Human Rights, para. 46 
73 ‘The OECD Guidelines’ (OECD Watch) <https://www.oecdwatch.org/oecd-ncps/the-oecd-guidelines-for-mnes/> accessed December 
3, 2019 
74 International Organization for Standardization, ISO 26000: 2010 Guidance on social responsibility, 2010 
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suggests that, for successful engagement planning, four important steps should be followed: 

identification of stakeholders, providing information about the project, disseminating findings 

and providing feedback, and reviewing and updating the plan and consultation strategy.  

 

     Other guidelines issued by IPIECA about corporate social responsibility identify 

inadequate community engagement in decision making and the lack of workforce and 

community grievance mechanisms as forms of social and human rights negligence, which 

may lead to business risks.75 IPIECA’s guidance on indigenous peoples and the oil and gas 

industry also reaffirmed that the commitment to put in place community engagement and 

consultation as well as grievance resolution policies represent oil companies’ most significant 

responsibilities towards indigenous populations. 76 These guidelines refer to the IFC’s 

stakeholder engagement guidelines and performance standards as a benchmark for 

structuring the process of indigenous peoples’ engagement and consultation.77 They also 

assert the necessity of oil and gas companies’ adoption and consideration of the principles 

set by the UN Declaration on the Rights of Indigenous Peoples throughout the process of 

local communities’ involvement in decisions affecting their human rights.78 

 

     IPIECA has also launched a designated source book to establish a practical framework 

for the petroleum industry to plan, design, and manage their operational-level community 

grievance mechanisms. More details about this guidance will be provided in the ‘Access to 

justice, remedy and grievance mechanism’ section below (7.5.3). 79  IPIECA based this 

guidance on the UNGPs in providing effective justice to complement state-based judicial and 

non-judicial forms of remedy. These IPIECA guidelines adopt the eight effectiveness criteria 

provided in the UNGPs for evaluating the utility and functionality of these remedy 

mechanisms. According to these criteria, the remedy procedure should be legitimate, 

accessible, predictable, transparent, equitable, human rights compatible, and based on 

continuous learning, engagement, and dialogue.  

 

     IPIECA’s other significant guideline on the integration of human rights in environmental 

issues addresses companies’ human rights responsibilities, the essentiality of highlighting the 

                                                
75 IPIECA, Making the Business Case for Corporate Social Responsibility (CSR): Social Performance Tools, 2018 
76 IPIECA, Indigenous Peoples and the Oil and Gas Industry Context, issues and emerging good practice, Second edition, March 2012 
77 Ibid 8,9  
78 Ibid 7,8; UN Doc. A/RES/61/295 (n 41) art. 18 
79  IPIECA, Community grievance mechanisms in the oil and gas industry: manual for implementing operational-level grievance 
mechanisms and designing corporate frameworks, 2015 
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potential impact of their activities on these rights, and the methods of mitigating this effect 

throughout the process of environmental, social, and health impact assessment. 80  It 

recognises stakeholder and community engagement and participation as ‘a key component 

in ensuring the effective identification and management of human rights impacts’.81 This 

guidance provides a brief explanation of the affected communities, times and methods of 

engagement and addressing grievances, and urges petroleum enterprises to ‘focus on 

vulnerable individuals and groups, gender and indigenous peoples’.82 

 

     The other important oil and gas organisation that has adopted international principles on 

participatory rights and established its own guidelines (mainly based on the IFC’s Stakeholder 

Engagement Handbook)83 in an attempt to bring these standards into the oil and gas industry 

is the American Petroleum Institute (API). In 2014, the institute published niche non-technical 

advisory guidance on community engagement to be adopted during all stages of a project’s 

lifecycle from entry, to exploration, development, operations/production, and exit.84 It also 

sets out methods of effective communication, education, and providing access to information 

to maintain a long-lasting constructive relationship between the industry and stakeholders, 

including affected communities, NGOs, and the government.  

7.5  COMPONENTS AND REQUIREMENTS OF ACCESS RIGHTS 

     As was explained previously, and in accordance with the main international sources 

addressing these rights, the backbone of participatory rights are the rights to public 

participation and stakeholder engagement, access to information, and access to effective 

remedy, justice, and grievance mechanisms. The following sections will be devoted to 

highlighting the main features, implications, legal sources, and obstacles relating to these 

rights in order to examine their applicability and enforceability within the petroleum industry 

and the possibility of their integration into the concept of GOP.  

7.5.1  Public participation and stakeholder engagement  

     Achieving climate, environmental and energy justice and involving businesses in the 

process of providing and upholding these equities is not possible without robust and 

                                                
80 IPIECA, Integrating human rights into environmental, social and health impact assessments: A practical guide for the oil and gas 
industry, 2013 
81 Ibid 23 
82 Ibid 27 
83 IFC handbook (n 62) 
84 API, Community Engagement Guidelines, ANSI/API Bulletin 100-3, First Edition, July 2014 
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meaningful public consultation and engagement strategies enabling a constructive dialogue 

amongst the government, business enterprises, and local communities’ representatives.85 As 

stated above, the main bodies responsible for facilitating and implementing this engagement 

process are the states and organisations engaged in activities that may affect human rights. 

The recipients of participatory rights are mainly the affected groups, such as indigenous 

populations. In this sense, public participation, or stakeholder engagement, is a right that 

should be maintained by states and business enterprises to enable affected communities to 

have a say in decisions affecting their human rights, including their substantive right to a 

clean, healthy, safe, and sustainable environment.  

     Effective public participation and stakeholder engagement can bring a number of benefits 

to all the parties to this process. It can assist managing and reducing the adverse 

environmental impacts of projects and help establish trust and a mutually beneficial, 

constructive, and balanced relationship between the industry and stakeholders. 86  Public 

participation has also been regarded as essential to the process of preparing environmental 

impact assessment and necessary for effective environmental governance and sustainable 

development.87 

     It is worth noting that the right to participate in environmental decision making has been 

introduced differently. Usually, it is presented as ‘public participation’ in the context of states’ 

responsibility to engage affected communities in making decisions pertaining to 

environmental matters, primarily under the Rio Declaration (Principle 10) and the Aarhus 

Convention, while the term ‘stakeholder engagement’ is used more commonly in business 

discourses with regard to the requirement for companies to involve stakeholders in preparing 

and managing their social and environmental strategies in accordance with other 

organisational guidelines, such as those of the IFC.88 Applying this procedural obligation also 

requires an understanding and identification of the potential recipients of this participatory 

right, which are mainly expressed as ‘public’, ‘stakeholder’, and/or ‘affected communities’. 

      According to the Aarhus Convention (Article 2 (4)) ‘public’ ‘means one or more natural or 

legal persons, and, in accordance with national legislation or practice, their associations, 

                                                
85 E.M. Alba, ‘Environmental Governance in Oil-producing Developing Countries: the Case of Peru’ (2010) SPE Latin American and 
Caribbean Petroleum Engineering Conference, p.25; A. Davies, ‘Environmental Justice as Subtext or Omission: Examining Discourses of 
Anti-Incineration Campaigning in Ireland’ (2006) 37 Geoforum 708; H. Todd and C. Zografos, ‘Justice for the Environment: Developing a 
Set of Indicators of Environmental Justice for Scotland’ (2005) 14 Environmental Values 483; Jenkins (n 4) 
86 API Guidelines (n 84); IFC Performance Standards (n 64) para.25 
87 Papantoniou (n 2) 
88 IFC handbook (n 62) 
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organisations or groups’. Thus, the word ‘public’, in this context, implies all types of 

individuals, groups, and organisations. In Article 2 (5), a more specific reference is made to 

‘the public concerned’, defining this as ‘the public affected or likely to be affected by, or having 

an interest in, the environmental decision-making’.  

     This definition of the term ‘public concerned’ resembles the description of the word 

‘stakeholder’, which is provided under the IFC’s and API’s stakeholder and community 

engagement guidelines. These sources incorporate a wide range of individuals and groups 

within the concept of stakeholder, including local communities, formal and informal 

representatives, public authorities, NGOs, employees, suppliers, customers, and business 

enterprises who have interests in a specific project, are an integral part of the project and can 

affect its functioning and results, or are likely to be directly or indirectly, negatively or 

positively, affected by the project.89  

     Indigenous people have also been given special attention as a stakeholder and as a 

community that may have exceptional engagement requirements. Under the Indigenous and 

Tribal Peoples Convention, 1989 (No. 169) of the International Labour Organization (ILO) and 

the United Nations Declaration on the Rights of Indigenous Peoples, states are required to 

ensure the right of indigenous people to have representatives and freely participate in 

institutional decisions relating to programmes and policies that may affect them. 90  This 

participation should occur at all stages of project implementation and be similar to the 

participatory and electoral rights of other segments of the population.91  

     Furthermore, governments are expected to consult and cooperate in good faith in order to 

obtain the free consent of indigenous communities before the endorsement of any projects 

that could affect their lands and natural resources, and prior to the adoption and 

implementation of any legislative or administrative developments. 92  With regard to 

companies’ obligation to engage indigenous people in decision making, the IFC requires any 

organisation engaged in potentially harmful activities to adopt an effective consultation and 

                                                
89 Ibid 10; API Guidelines (n 84) 12 
90 International Labour Organization (ILO), Indigenous and Tribal Peoples Convention, C169, 27 June 1989, art. 6; UN Doc. 
A/RES/61/295 (n 41); G.A. Smith, ‘Public Summary of Foley Hoag LLP Report, Good Practice for Managing the Social Impacts of Oil 
Pipelines in the United States’ (Foley Hoag, 2017) < https://foleyhoag.com/publications/ebooks-and-white-
papers/2017/may/good_practices_social_impacts_oil_pipelines_united_states > accessed January 4, 2020 
91 ILO Convention (n 90) art. 6 
92 UN Doc. A/RES/61/295 (n 41) art.s 19, 32 

https://foleyhoag.com/publications/ebooks-and-white-papers/2017/may/good_practices_social_impacts_oil_pipelines_united_states
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participation policy and, in particular cases, to obtain the free, prior, and informed consent of 

these groups to the project activities.93 

7.5.1.1 Public participation principles and good practices 

     The key principles set by international guidelines for structuring the process of public 

participation are, first, an early engagement of affected groups by enabling their participation 

in the decision-making process in the initial stages of the project;94 second, facilitating public 

participation in a consultative and transparent manner; and third, providing adequate and 

equal opportunities for local communities and organisations to express their opinions and 

observations. 95  Successful participation must also include an efficient and equitable 

knowledge exchange and disclosure process by ensuring the involvement of all genders and 

ethnic minorities.96   

 

     Stakeholder engagement and public participation throughout the lifecycle of a project may 

include a number of practical measures and good practices, which are divided by the IFC into 

eight major codes of conduct:97   

 Stakeholder identification and analysis  

Identifying affected groups is the first step towards establishing an effective public 

participation strategy. This step includes recognising the bodies whose interests and 

relationship to the project define them as stakeholders. It also includes an evaluation of the 

direct and indirect impacts of activities on communities and distinguishing the most 

vulnerable groups. This may require analysing past stakeholder information and 

consultations, collaborating with stakeholders’ representatives, and reaching stakeholders’ 

local areas.  

 

 Information disclosure  

Building strong relationships with stakeholders, including affected communities, requires a 

high level of transparency and information exchange and dissemination based on an 

organised classification and management of the data pertaining to the socio-environmental 

impacts of the organisation’s activities. This practice will be further addressed throughout 

the rest of this chapter.  

                                                
93 IFC, Performance Standard 1, Assessment and Management of Environmental and Social Risks and Impacts, 1 January 2012 
94 Papantoniou (n 2) 
95 Bali Guidelines (n 5) 
96 Jenkins (n 4) 
97 IFC Performance Standards (n 64) para.25; IFC handbook (n 62) 72 
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 Stakeholder consultation  

Organised and regular consultation of adjoining communities about their needs and the 

project’s development can greatly support the implementation of an effective stakeholder 

engagement policy. A successful consultation process should include appropriate 

documentation of feedback and consultation results, as well as consider the equal 

treatment of the genders and minorities.  

 

 Negotiation and partnerships  

Negotiating with stakeholders in good faith and having a clear cooperation and partnership 

policy can play a significant role in building a responsive and constructive relationship and 

trust between stakeholders. 

 

 Grievance management  

This practice, which will be discussed in more detail, is essential in complementing public 

participation and managing the relationship between stakeholders. The operator is 

required to make this mechanism public and accessible, respond in a timely and 

transparent manner, and put in place effective procedures for keeping good records of 

complaints, using third parties if needed.98 

 

 Stakeholders’ involvement in project monitoring  

The IFC suggests that the participatory role of affected communities and stakeholders 

should not be confined to decision making in environmental matters, but go beyond it to 

include monitoring the performance of the operator throughout the project lifecycle, which 

can assist in improving both the accountability of the project executives and the credibility 

of the general monitoring results.  

 

 Reporting to stakeholders  

Organisations’ compliance with international standards on sustainability reporting, and 

engaging stakeholders in this process, can be a significant component of public 

participation and improving companies’ sustainability performance and reputation, and in 

reaching a wider stakeholder audience.  

 

                                                
98 IFC handbook (n 62) 72 
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 Public participation management  

Successful stakeholder engagement also requires having developed internal human 

resources and procedures capable of adopting and implementing international standards 

and strategies in communication, analysing stakeholder databases, and tracking changes 

in relationships. 

7.5.1.2 Public participation and community consultation obstacles 

     There is debate about whether public participation can assist in hearing the real voice of 

local communities to mitigate the adverse impacts that projects have on them. The main 

challenge facing state and non-state actors in this process is identifying the actual 

representatives of the community and hence comprehending the genuine needs of affected 

groups. This can be further complicated within complex social fabrics, such as in Iraq, where 

local community cultures and languages are diverse. This could lead to the consultation of 

the wrong people, which may cause local conflicts. The multiplicity of stakeholders and their 

different levels of connection with public authorities can also lead to misrepresentation and 

conflicts of interest, and thus complicate the process of their engagement. A suggested 

solution is setting an accurate strategy for identifying the correct roles, representatives, and 

leaders of stakeholders and seeking assistance from relevant NGOs. 

     Another challenge is that, since public participation is not mandatory for companies, the 

role of states in monitoring the implementation of this procedure is crucial. However, some 

DOPCs, such as Iraq, lack a clear institutional and legal framework and policy for public 

participation planning and management,99 which may impede its application within petroleum 

industries operating in these regions. Furthermore, although public participation and free, 

prior, and informed consent have been widely considered as good practices under IFC 

standards, most oil production contracts do not stipulate these procedures as a prerequisite 

for the commencement of petroleum operations.100 

7.5.1.3 The flow of public participation obligation from the public to the private sector 

     Public engagement was initially designed to be a state obligation and emerged as a 

response to the call to give people more freedom to participate in governance and in the 

conduct of public affairs by, for instance, enjoying free and transparent electoral and 

representation rights.101 This right has developed to include the engagement of citizens in 

                                                
99 Alba (n 85) 23 
100 T. Boykett and others, Oil Contracts How to Read and Understand a Petroleum Contract (ed. Version 1.1, Times Up Press 2012), p. 159 
101 Universal Declaration of Human Rights (n 7) art. 21; the International Covenant on Civil and Political Rights (1966) art. 25 
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decision making on issues that have direct impacts on their rights, including the right to a safe 

and clean environment. This right also includes consulting affected communities on forming 

the regulations and laws that govern state projects and environmental and social protection 

policies.102 It is clear that this specific type of engagement should be initiated by states as the 

only authority mandated to enact national laws and schemes.  

 

     However, aside from participation in legislative decisions, the main focus of the 

engagement procedure has been on the projects that involve potential human and 

environmental impacts, which should be discussed publicly prior to their commencement. The 

variety of projects that require stakeholder engagement, such as oil fields development, and 

the growing role of private companies in implementing these forms of project, has driven the 

international community to seek methods of applying the obligation of public participation to 

the private sector. 103  This has urged a number of business organisations to require 

corporations to adopt similar measures in engaging affected communities in decision making 

with regard to projects that have the potential for negative human and environmental effects.  

 

     As mentioned previously, the IFC’s performance standards can be considered to provide 

a basis for requiring the private sectors in developing countries to adopt good participatory 

practices. These IFC standards can be used as a benchmark for assessing companies’ 

participatory performance. The guidance outlines a number of measures to be applied by its 

client organisations to engage local groups in the decision-making and impact assessment 

process, including early identification of risks to local communities, distinguishing and 

categorising vulnerable groups, and planning a transparent information dissemination 

process.104  

 

     The oil and gas industry, as a wide-scale transboundary business employing a large 

number of workers and responsible for major global environmental degradation and climate 

change, cannot alienate itself from this process. The principle of public participation, which 

was initially created as a state obligation, and later applied to business enterprises that have 

                                                
102 UN Doc. A/HRC/37/59 (n 34) Framework principle 9, para.s 23-26 
103 Report of the Special Rapporteur on the adverse effects of the illicit movement and dumping of toxic and dangerous products and 
wastes on the enjoyment of human rights, Okechukwu Ibeanu, on the right to information and participation, UN Doc. A/HRC/7/21, 18 
February 2008; UN General Assembly, Resolution on the Situation of human rights defenders, UN Doc. A/68/262, 5 August 2013 
104 IFC Performance Standard (1) (n 93) para 30 
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a significant impact on human health, has recently been adopted by well-known petroleum 

organisations, such as IPIECA, to be promoted and applied within the oil and gas sector.  

7.5.2  Access to information   

     An important procedure for achieving effective public participation and engagement is the 

exchange of information amongst stakeholders about projected activities and their potential 

detrimental socio-environmental impacts.105 Access to information should be provided in an 

affordable, effective, and timely manner, disclosing material about the project itself, existing 

environmental quality and conditions, and potential future operations-related changes to the 

surrounding ecosystems. 106  Under different international sources, the obligation of 

information disclosure, similar to other procedural obligations, has gone through a gradual 

development from being the exclusive duty of states to becoming the responsibility of any 

entity that carries out activities with the potential to damage the environment and/or violate 

human rights. 

7.5.2.1 Access to information as a state obligation 

     Primarily, the right of every individual to seek, receive, and impart information is stated in 

both the Universal Declaration of Human Rights (Article 19) and the International Covenant 

on Civil and Political Rights (Article 19).107 However, this right is provided for in these sources 

mainly within the scope of states’ obligation to guarantee the rights to free expression, 

participation in public affairs, and association.  

 

     With regard to states’ dissemination of information regarding environmental issues, the 

UNHRC has made a productive contribution to constructing the basis for this practice within 

the public arena. In his report (A/HRC/37/59) to the UNHRC, Knox highlighted several 

principles, including public access to environmental information, to be followed by states in 

their efforts to support the right to a clean, safe, and healthy environment.  According to Knox, 

the first goal of environmental information disclosure should be to assist individuals to 

comprehend the impact of environmental degradation on their fundamental rights, such as 

the rights to life and health.108  

 

                                                
105 Bali Guidelines (n 5)    
106 Ibid    
107 OHCHR (n 8) 
108 UN Doc. A/HRC/37/59 (n 34) Framework principle 7, para. 17 
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     Furthermore, Knox states that the dissemination of this significant information requires a 

state policy on regular collection and update of the data on air, water, and soil pollutants, such 

as waste and chemicals, and their impacts on human health.109 The body responsible for 

revealing this information and discussing it with local communities should also be aware of 

the laws and policies that govern harmful activities and require the mitigation of their 

impacts.110  Knox adds that states should provide guidance to local communities on the 

process of acquiring environmental information and clearly state the reasons and exceptions 

for any possible refusal decisions.111 

     Another relevant report by Knox (A/HRC/25/53) asserted the interconnectivity and 

correlation between the process of information disclosure and states’ duty to assess the 

environmental impacts of their projects.  According to this report, the aim of both processes 

is to protect human rights from any potential infringement.112 This confirms the urgent need 

to make the results of environmental impact assessment accessible to the public, and 

especially to affected communities, before the commencement of any projects. This would 

ensure the compatibility of the planning and implementation of large-scale development 

projects with human rights standards.113 

     Based on the recommendations of this report, it becomes essential that, first, 

environmental impact assessments encompass human rights concerns, and, second, the 

information about this impact be disseminated to local communities in order to gain their 

views, according to which the project can be mapped and implemented. This is likely to bring 

the practice of environmental information disclosure to the field of obligatory international 

human rights law, which can be internationally and judicially enforceable and can hence 

improve the performance of the private sector.  

     This perspective has been endorsed by the European Court of Human Rights and based 

on the European Convention on Human Rights. The European Court in the Taşkin v Turkey 

case, 114  pointed out that states must in any environmental policy and decision making 

thoroughly consider and evaluate the impacts of any activities with the potential to damage 

the environment and/or violate human rights. It also required the states to provide public 

                                                
109 Ibid para. 18 
110 Ibid 
111 Ibid para 19 
112 UN Doc. A/HRC/25/53 (n 9) para 31 
113 See also the Special Rapporteur on the Human Right to Safe Drinking Water and Sanitation, Catarina de Albuquerque, Report: 
Wastewater Management in the Realization of the Rights to Water and Sanitation, UN Doc. A/68/264, 5 August 2013, para. 73 
114 Taşkin v. Turkey, 2004-X European Court of Human Rights 179, para. 119 



236 
 

access to the results of this evaluation as part of their duty to engage members of the public 

in assessing the danger to which they are exposed. 

     Frank La Rue, in a report to the UN about the promotion and protection of the right to 

freedom of opinion and expression, also listed some basic principles guiding states to design 

and implement an effective information disclosure process. 115  These incorporated the 

requirement to disclose and publish all the information held by public bodies, including 

legislative, executive, and judicial authorities, with some limited exceptions. This could be 

facilitated by laws that oblige governmental bodies to make their discussions and meetings 

public and accessible. Non-disclosure can be justified only when revealing the information 

would pose a severe danger to protected interests and when this damage is anticipated to be 

greater than the adverse outcome of non-disclosure. 116  This report also encouraged 

governments to promote a culture of openness with their citizens and to increase the level of 

awareness regarding their right to access to information and to train government staff to 

respond appropriately to public demands for data.117 

 

     Moreover, this UN report called for states to put in place a clear strategy for information 

access, including a fair and fast process, open and accessible internal systems, and an 

independent review policy in case of abstaining from disclosure. Affected communities’ right 

to appeal to this independent body should be regulated by law. There should also be 

legislation for the protection of individuals and official figures who disclose information on 

human rights violations and other types of crime and wrongdoings committed by state 

authorities. This protection should include the immunity of these figures from any legal, 

administrative, or employment-related actions and penalties.118  

 

     Making information about the potential ecological and health impacts of certain projects 

public could fall within the scope of states’ obligation to gain the free, prior, and informed 

consent of indigenous populations before embarking on any projects or using natural 

resources in their lands. This obligation is stated in a number of treaties, including the ILO 

Convention on Indigenous and Tribal Peoples,119 the United Nations Declaration on the 

                                                
115 UN General Assembly, Report of the Special Rapporteur on the promotion and protection of the right to freedom of opinion and 
expression, Frank La Rue, UN Doc. A/68/362, 4 September 2013 
116 Ibid 
117 Ibid 
118 OHCHR (n 8) 
119 ILO Convention (n 90)  
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Rights of Indigenous Peoples,120 the Rotterdam Convention on the Prior Informed Consent 

Procedure for Certain Hazardous Chemicals and Pesticides in International Trade,121 the 

Stockholm Convention on Persistent Organic Pollutants, 122  and the United Nations 

Framework Convention on Climate Change.123 

7.5.2.2 The obligation of information disclosure within the private sector 

     The obligation to disclose information to affected communities has been developed and 

adopted by several international organisations to go beyond this being the exclusive 

responsibility of states, being applicable to any operator with activities that are likely to 

adversely affect adjacent populations and environments. The IFC puts this responsibility on 

its ‘client’, which is defined by the IFC as ‘any party responsible for implementing and 

operating the project that is being financed’ by the IFC. The IFC’s main goal is to support the 

private sector in less developed countries; thus, its guidelines on good governance and 

sustainability mainly target private business enterprises, including oil companies, operating 

in developing countries, such as Iraq.  

 

    The IFC Performance Standards on Environmental and Social Sustainability explicitly 

require IFC client organisations to disclose any information that could help in protecting local 

communities and stakeholders from the adverse effects of their projects. According to this  

guidance, companies are obliged to provide affected communities and stakeholders with 

information about the scale, nature, and purpose of the project, the duration, potential impact 

and risks, stakeholder engagement strategy, and grievance mechanisms.124  

 

     The OECD, as another influential organisation regulating and structuring the corporation’s 

social responsibility and governance, has asserted the necessity of providing consumers with 

all the information required to help them make an informed decision. This includes information 

about the safety of the use and disposal of goods and services and their environmental 

characteristics, considering consumers’ increasing interest in sustainable consumption. This 

could also comprise information about the agricultural practices, energy efficiency, and the 

recyclability of products.125 

                                                
120 UN Doc. A/RES/61/295 (n 41) 
121 UN, Rotterdam Convention on the Prior Informed Consent Procedure for Certain Hazardous Chemicals and Pesticides in International 
Trade, 10 September 1998, art. 15 
122 UN, Stockholm Convention on Persistent Organic Pollutants, 22 May 2001, art. 10 
123 UN Doc. A/RES/48/189 (n 42) art. 6(a) 
124 IFC Performance Standards (n 64) para.29 
125 OECD Guidelines (n 70) VIII. Consumer Interest  
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     Information disclosure practice within the oil and gas sector has also been addressed by 

some petroleum organisations, such as the Extractive Industries Transparency Initiative 

(EITI). This initiative requires extractive companies to reveal to stakeholders a variety of 

information with regard to, for example, revenue allocation, exploration and production 

operations, and the rules and laws governing the sector. EITI Requirement 6, more 

significantly, calls for reporting on social expenditures and providing stakeholders with 

information on social services and public infrastructure to ensure transparency and 

compliance with CSR.126  

     IPIECA, as another important petroleum organisation, requires oil companies to report and 

provide information on their sustainable performance to stakeholders, including local 

communities and indigenous people, and consult these groups in order to obtain their consent 

to mutually acceptable solutions.127 This organisation also, in its guidance on indigenous 

people, urges oil companies to build a good relationship with these communities throughout 

the life of the project by actively engaging and consulting them in decision making and 

providing them with information on all potential project impacts. 128  This could facilitate 

reaching optimal and constructive agreements with these groups on the progression of the 

project.129 This guidance also requires oil companies to use understandable language in this 

process employing a culturally acceptable approach.130 

     The right to access to information can be pursued by businesses, including oil companies, 

in different ways. It could be a passive disclosure as a response to a request by concerned 

bodies, or an active disclosure generated voluntarily and including collection and 

dissemination for the mere purpose of satisfying public interest.131 In passive disclosure, any 

information requested by concerned bodies and members of affected communities should be 

provided unless this information is classified as being related to national defence, public 

security, justice, intellectual property rights, or personal privacy. 132  However, it can be 

observed that companies usually do not disclose information about the potential socio-

                                                
126 Extractive Industries Transparency Initiative (EITI), The EITI Standard 2019: the global standard for the good governance of oil, gas 
and mineral resources, 15 October 2019, Requirement No. 6, p. 28, available at < 
https://eiti.org/files/documents/eiti_standard_2019_en_a4_web.pdf > 
127 IPIECA, API and IOGP, Oil and gas industry guidance on voluntary sustainability reporting, 2015, Indigenous People, p. 100 
128 IPIECA guidance on indigenous people (n 76)  
129 Ibid 16 
130 Ibid 17 
131 Fasoli (n 24) 425 
132 Ibid 426 
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environmental damage and impacts of their operations unless an incident occurs and they 

are forced to reveal this data to affected groups or individuals. Even with the occurrence of 

such incidents, some companies refrain from providing the evidence that may prove them 

guilty of negligence, wrongdoing, or omission, or they may resort to convoluted methods to 

hide this information, delay its delivery, or falsify it, and justify this attitude as a necessity of 

trade secrecy.133  

     It has also been observed that the methods of information disclosure by business 

enterprises in some cases lack transparency and clarity, where the information is disclosed 

and accessible only to groups that are chosen by the respective company. For example, 

information about the potential impacts of company projects and their prevention and 

mitigation measures are rarely put on corporations’ official websites, to avoid the risk of being 

prosecuted by judicial and non-judicial bodies for non-compliance with these standards. 

7.5.3 Access to justice, remedy, and grievance mechanisms  

     The other significant right that should be protected by states and any other entities that 

carry out activities with the potential to violate human rights and/or harm the environment, is 

the right to effective justice and remedy; in the business context, this requires grievance 

mechanisms. This right is rooted in international human rights law, which considers it 

necessary to re-establishing and maintaining all other rights, especially when they are at risk 

of being violated. 134  This right has been established and is endorsed by a number of 

international sources. For instance, the International Covenant on Civil and Political Rights 

states that ‘every person shall have the right to an effective remedy if his or her rights are 

violated’.135 According to this covenant, states are responsible for providing this right in a 

manner commensurate with the nature and vulnerability of the victims.136 This right must also 

not be limited to citizens and should include any individuals or groups within the territories of 

member states, regardless of their nationality.137  

     In 1999, the General Assembly adopted a resolution indicating the principal rights and 

responsibilities of individuals and groups in the promotion and protection of human rights and 

freedoms.138 This resolution stresses the right of all people to benefit from effective remedy 

                                                
133 UN Doc. A/HRC/7/21 (n 103); Jenkins (n 4); W. Ben-Amar and I. Belgacem, ‘Do Socially Responsible Firms Provide More Readable 
Disclosures in Annual Reports?’ (2018) 25 Corporate Social Responsibility and Environmental Management 1009 
134 OHCHR (n 8) 
135 The International Covenant on Civil and Political Rights (1966) art. 2(3) 
136 OHCHR (n 8) 
137 Ibid 
138 UN Doc. 53/144 (n 17) 
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in the event of a violation of their fundamental rights.139  This process should be made 

accessible by enabling alleged victims to complain personally or via their representatives, and 

their complaints to be reviewed immediately before engaging an independent judicial or non-

judicial third party. States should also safeguard the freedom of the alleged victims to attend 

public hearings and other judicial proceedings and to be provided with qualified legal 

assistance.140  

     The Committee on the Elimination of Discrimination against Women also identifies a 

number of requirements that must be met by states to ensure an effective and smooth process 

of providing access to justice and remedy. This includes the establishment of a competent 

national administrative, legal, and judicial system upholding this procedure and providing 

affected communities with the legal entitlement to free and unconstrained access to justice 

and the ability to claim rights. It also suggests providing financial support for building an 

integrated judicial system across the country to guarantee affordable and accessible 

proceedings for regular citizens.141  

     States are strongly advised by the committee to apply international standards in structuring 

this mechanism by adopting efficient, timely, effective, impartial, independent, sustainable, 

and enforceable remedy and dispute resolution instruments. States should also provide 

protection for alleged victims and justice seekers and meaningful redress for any harm 

suffered by these groups. It is also the state’s responsibility to ensure the accountability and 

creditability of judicial systems by monitoring their performance, actions, and the legal 

responsibility of professionals within this system, and the extent to which they are compliant 

with justice principles such as equal access opportunities.142 

     Access to remedy, as demonstrated below, can be attained via different methods. When 

a state is the main body responsible for providing this right, it can be accomplished through 

either judicial or non-judicial state-based mechanisms, the judicial by resorting to competent 

state courts, and the non-judicial through mediation, amicable settlement, or arbitration. When 

the private sector and corporations are responsible for guaranteeing a fair remedy to affected 

groups, this process can take other non-state-based forms, such as internal grievance 

mechanisms for complaints and compensation, or resorting to regional or international arbitral 

                                                
139 Ibid art. 9 
140 Ibid art. 9(3) 
141 Committee on the Elimination of Discrimination against Women, General recommendation on women’s access to justice, UN Doc. 
CEDAW/C/GC/33, 23 July 2015 
142 OHCHR (n 8) 
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bodies.143 In all cases, providing access to an effective remedy should be achieved in a 

legitimate, accessible, predictable, and equitable manner whether it is employing state-based, 

non-state-based, judicial, non-judicial, or corporate grievance mechanisms.144  

 

 

7.5.3.1 Grievance mechanism to seek remedy for environmental damage 

     The right to access to justice can be presented within the general and broad framework of 

the right to object to any act or omission that could jeopardise fundamental human rights, 

whether this violation is perpetrated by a state or a non-state actor. However, as this research 

is mainly concerned with oil companies’ environmental responsibilities towards local 

communities, this part will examine the applicability of this access right within the narrow 

scope of environmental protection obligations.  

     As was discussed in the previous chapter, there is an international tendency towards 

considering environmental degradation a violation of human rights. This has given rise to 

novel perspectives regarding the enforceability of environmental protection standards within 

the private sector, and the prosecution of state and non-state polluters on an international 

human rights law basis. Hence, access to justice as a human right, has followed this trend to 

become part of organisations’ environmental protection procedures.  

     Introducing the right to effective remedy within the scope of environmental-related 

damages is clear in the Aarhus Convention. Access to justice represents the third pillar of the 

convention, endorsing, complementing, and being crucial for reviewing compliance with the 

first two procedural obligations, which are public participation and access to information. This 

practice is also considered necessary for holding states accountable for violating 

environmental laws and regulations.145 The convention obliges state authorities to ensure 

                                                
143 IPIECA community grievance mechanisms (n 79) 
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access to justice for any individuals, groups, or NGOs to challenge any decisions taken by 

these authorities on environmental issues.146  

     The convention envisages three cases in which the public can initiate judicial proceedings 

against decisions on environmental matters. First, when a request for access to 

environmental information is refused, ignored, inadequately answered, or not dealt with in 

accordance with the provisions of the convention. 147  Second, when a member of the 

community with a sufficient interest and legal eligibility under national law, requests access 

to justice to seek a judicial review of an environmental permission given to a specific project 

with potential harmful impacts.148 Third, when a judicial and administrative action is requested 

against a private or public entity that allegedly carries out operations that do not meet the 

environmental criteria set by national laws and regulations.149  

     John Knox’s work and reports clarifying human rights obligations relating to the enjoyment 

of a safe, clean, healthy, and sustainable environment also represent a turning point in 

identifying access to justice as a crucial component of environmental human rights.150 In 

report A/HRC/37/59, Knox attempted to rationalise the mutual relationship between the 

environment and human rights and considered providing access to justice for environmental 

damage as part of states’ obligations to ensure remediation for human rights violation. 

According to this report, states are obliged to provide access to effective remedy and justice 

in case of a violation of any substantive or procedural environmental human rights stipulated 

under this report. 151  This state obligation also includes upholding the right of affected 

populations to seek justice and remedy against any private entities that fail to comply with the 

laws of the state relating to the environment.152 

     This report, which was adopted by the UN Human Rights Council, sets some of the 

specifications of the remedy process, including being impartial, independent, affordable, 

transparent, and fair.153 It also states that this procedure and the results should be reviewed 

in a timely manner using necessary expertise and resources, to incorporate the right to appeal 

to a higher institution, and for decisions to be made public.154 In order to facilitate access to 

                                                
146 Mauerhofer (n 3); Bali Guidelines (n 5) 
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justice, states are expected to publish guidelines on the methods of accessing this procedure 

by local communities and offer effective solutions for other obstacles, such as illiteracy, 

language, expenses, and distance problems.155  

     The responsibility to provide access to justice in environmental matters as part of states’ 

commitment to their human rights obligations, has also been endorsed by some regional 

institutions, such as the European Court of Human Rights, the Inter-American Commission 

on Human Rights, and the Inter-American Court of Human Rights. These institutions uphold 

the right of any individuals or groups that have been victims of environmental degradation ‘to 

appeal to the courts against any decision, act or omission where they consider that their 

interests or their comments have not been given sufficient weight in the decision-making 

process’.156 A similar ruling was issued against the oil and gas sector by the Court of Justice 

of the Economic Community of West African States, which affirmed states’ responsibility to 

prosecute any organisation with pollutant petroleum activities and to provide victims with 

sufficient remedy.157  

7.5.3.2  Private sector obligation to provide grievance mechanisms 

     The human rights obligations of business enterprises are clearly manifest in the UNGPs,158 

which reflect and facilitate the implementation of Ruggie's three pillar (Protect, Respect, and 

Remedy) framework.159 These guidelines require corporations to activate their remedy and 

non-judicial grievance mechanisms in a legitimate, accessible, predictable, equitable, and 

transparent manner.160 Nonetheless, according to Fasoli, related national reports indicate that 

the implementation of the third pillar (Remedy) has received less attention and been less 

developed compared to the other two.161  

     These guidelines highlight several complaint solutions techniques and set out practical 

recommendations and criteria for their adoption and implementation. They also add the 

operational-level grievance mechanism to other state-based and non-state-based judicial and 

non-judicial mechanisms. The operational-level mechanism is proposed to be designed and 

run by corporations for different purposes. It could be a way for stakeholders to raise concerns 
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and provide feedback on projects’ potential human rights impacts, or a means of lodging 

complaints by those who have already been negatively affected by the activities.162 This 

mechanism requires effective engagement of the concerned company in remediation, by itself 

or in cooperation with other actors. 

 

     The other international guidelines that require business enterprises to put in place effective 

remedial mechanisms are the OECD and the IFC. The OECD, similar to the UN Guiding 

Principles, recommends having more than one option for resolving disputes and grievances 

by considering the possibility of resorting to judicial, state-based non-judicial or operational-

level grievance mechanisms. This requires grievance mechanisms to be structured and 

implemented in good faith and based on dialogue and tangible engagement, and in 

accordance with the OECD’s fundamental legitimacy, accessibility, predictability, equitability, 

compatibility, and transparency principles.163  

     The IFC, in its Performance Standards on Environmental and Social Sustainability, 

requires its clients to establish a grievance mechanism to receive and manage the resolution 

of disputes and complaints regarding their social and environmental performance. According 

to these standards, grievance mechanisms should be commensurate with the level of risk 

involved in companies’ operations, and be intended to resolve disputes promptly, using an 

understandable and transparent language and process that is accessible and culturally 

acceptable. These standards also suggest that the process be affordable and not constitute 

an obstacle to resorting to other judicial and administrative remedial methods, and affected 

communities must be informed and given details about this mechanism throughout the 

stakeholder engagement process.164 

     In general, applying a just, effective and neutral grievance mechanism in the private sector 

can be approached differently. It could be kept within the scope of dialogue and agreements 

on solutions between the parties to the dispute, to be presented to and discussed by all 

stakeholders, or to involve a legitimate and independent third party. This will allow affected 

communities first to seek solutions and remediation via the respective corporation, while 

preserving the right to engage other relevant stakeholders, or, as a last solution, to resort to 

a mutually acceptable external body. Business enterprises should also guarantee the 

confidentiality of the process and the protection of the alleged victims from any violence or 
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retaliation, which requires having adequate early warning, risk assessment, and prompt 

response systems.165 

7.5.3.3 Grievance mechanisms within the oil and gas industry 

     Upstream onshore oil and gas companies, as part of the business community, are obliged 

to adopt and implement the grievance mechanisms suggested under the above-mentioned 

international guidelines. Nonetheless, some petroleum organisations, such as IPIECA, have 

stressed this principle and attempted to accommodate it in accordance with the industry’s 

particular needs. IPIECA distinguishes between community grievance mechanism (CGM) 

and worker grievance mechanism (WGM).166 It defines CGM as ‘a process for receiving, 

investigating, responding to and closing out complaints or grievances from affected 

communities in a timely, fair and consistent manner’, while the WGM is intended to resolve 

disputes between companies and their workers. IPIECA considers CGM as an inseparable 

element of the community engagement process, rather than a distinct obligation or a 

substitute for this engagement.167 

 

     These guidelines provide instructions on planning, designing, and managing these 

mechanisms within the petroleum industry. The planning phase, in this context, requires good 

knowledge and understanding of the business background and existing practices. The design 

phase should include risk assessment, the development of the mechanism and the team in 

charge of its implementation, and creating a reporting and reviewing framework for the CGM. 

With regard to the management phase, this guidance suggests seven basic steps, from the 

receipt of the complaint through to its resolution and close-out.168 These seven steps are, 

first, the receipt and registration of the complaint and explaining to the complainants the 

procedure, timelines for the remaining steps, and the potential outcomes, taking into account 

the confidentiality of the process and the privacy of the complainant. Second, acknowledging 

the receipt of the complaint and the start of the process, in a culturally appropriate manner 

that leaves no room for confusion, such as a letter or a telephone call. The complainants in 

this phase should be given evidence that their grievance has been formally accepted and be 

advised on the method of following up the process and the expected response timeframe. 

Third, conducting a rapid assessment and, if possible, suggesting an immediate solution 
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before the escalation of the issue. Fourth, if the quick assessment conducted by a grievance 

officer or other company staff does not result in a settlement and a need for a deeper 

examination is confirmed, the case should be assigned to a technical expert to conduct further 

investigation. The fifth step is providing a response that should be developed reasonably, be 

proportional to the grievance, and take into account any cultural particularities. Sixth, if the 

complainant is not satisfied with the outcome, they can appeal against the decision to be 

reconsidered either by the company itself or by a third party. Seventh, if parties agree on the 

results they can follow up the actions taken to remove the grievance, and to prevent its 

reoccurrence and close up the case.169  

 

7.5.3.4  Obstacles to access to justice and grievance mechanisms  

     Providing access to justice and effective grievance mechanisms to local communities can 

be associated with some legal and procedural complications. The difficulty in seeking remedy 

from multinational corporations, such as oil companies, is mainly due to the complex structure 

of these companies. For example, the vague legal status of these corporations complicates 

the process of determining the body competent to apply its grievance regulations and exercise 

its jurisdiction over these companies. It is also challenging for affected communities to identify 

the parent company for this type of transnational corporation, and the legal system to which 

they are subject. With regard to companies that operate in developing countries with 

inadequate legislative and enforcement measures, the situation can be even more 

challenging, where affiliate companies are beyond the scope of their home state’s jurisdiction 

and the host state lacks reliable legal and judicial tools for holding these companies 

accountable.170  

 

     The UNHRC Special Rapporteur on the independence of judges and lawyers also 

identified a number of barriers to pursuing access to justice including the costs of initiation 

and progressing the proceedings, loss of working time for the victims, transportation, and 

lawyers’ fees. This procedure can also be a serious burden on poor indigenous people, not 

only from a financial perspective, but also in terms of communication, language, cultural 

differences, illiteracy, and lack of information, which can impede the understanding and 

following up of the whole process. These groups may also be reluctant to share their 
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information or to pursue these proceedings due to a lack of trust and the fear of being 

threatened or hurt by these companies. There could also be physical barriers, such as the 

distance between the residences of these groups, cities, and courts.171 

 

     Iraq, as one of world’s biggest oil producers, has had multiple licensing rounds to assign 

promising oil fields to MNOCs. The wide-scale oil and gas exploration and production 

operations in Iraq have been causing significant environmental and health issues, which were 

illustrated in chapter three. With regard to the current status of oil companies’ commitment to 

the protection of access rights and procedural obligations in this country, no clear state policy 

or endeavours to regulate and enforce these practices have been identified. Access to a 

justice and grievance mechanism, as one of these obligations, has not received sufficient 

attention in Iraq, whether by contractors or legislators. The aforementioned obstacles to 

providing justice to local communities could apply to the case of Iraq, where indigenous 

people in oil-producing areas lack the knowledge and financial capability to seek 

compensation and to go forward in this process. Moreover, the legal and regulatory system 

in the country has not yet reached a level that can meet the international rules and standards 

governing grievance mechanisms within private sectors.  

 

     The UNEP report on assessing the environmental situation in Iraq identified shortcomings 

in the provision of effective access rights to local communities, and suggested improving 

these aspects by, for instance, training relevant state and non-state organisational personnel 

on these procedural practices.172 It also suggested the adoption of new environmental laws 

(compatible with the global sustainability efforts) and the incorporation of international access 

rights principles.173  

     Within this context, the researcher conducted a survey targeting a wide range of Iraqi 

population segments including employees, workers in the oil and gas sector, researchers and 

academics (Appendix II). This survey, and an investigation of local communities’ personal 

observations and experiences, aimed at, first, assessing the scale of petroleum operations’ 

socio-environmental impact; second, examining the effectiveness of oil companies’ measures 

to tackle this issue; and third, evaluating their efforts to maintain local communities’ access 

rights. The data collected by this online questionnaire was presented in Section 3.5.1.5. 
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Overall, the majority of participants described the performance of MNOCs in engaging local 

communities in decision making, managing grievances, and providing effective remedies as 

being poor and inadequate.    

     This inefficiency in supporting access rights by MNOCs in Iraq was one of the main 

motivations for conducting this research. The causes of this inadequacy in the provision of 

participatory rights are diverse. Some relate to the legal, regulatory, and contractual structure 

of the host state itself, others are attributed to the complexity of the society in which these 

companies operate, or could be due to the negligence of companies in voluntarily designing, 

pursuing, and monitoring the implementation of access rights principles. As the causes are 

diverse, the solutions can also be varied. This could be through a technical and managerial 

improvement of companies’ performance and personnel in applying these access standards; 

home states’ legal and regulatory initiatives to delineate these rights and take practical steps 

for their implementation among companies and local communities; or developing petroleum 

contracts to explicitly demand the application of these measures, or to call for an enforceable 

international agreement that can clarify the main characteristics and requirements of these 

participatory principles. However, since this research is concerned with providing a new legal 

interpretation of the term GOP in light of companies’ social and environmental responsibilities, 

it is suggested that access rights and participatory obligations be incorporated into the 

concept of GOP, which is already established as a legal and contractual source and a 

benchmark against which MNOCs can design and assess their performance.   

7.6 THE INCORPORATION OF PROCEDURAL OBLIGATIONS INTO THE CONCEPT OF GOP 

     As has been explained throughout this research, the wide-range socio-environmental 

impacts of oil operations have urged the researcher to seek legal means for obliging oil 

companies to recognise and uphold universal environmental human rights. These 

obligations have initially been introduced as state responsibilities, and divided into two main 

categories: substantive and procedural obligations. The focus of this research has been on 

the procedural obligations to maintain access rights. States’ obligation to protect these rights 

has been established in a number of multilateral conventions and sources, including the Rio 

Declaration and the Aarhus Convention. 

     However, due to the expansion of the role of MNCs in controlling global markets and being 

accountable for a large proportion of worsening pollution and climate change globally, there 

have been attempts to bring these procedural obligations into the private sector arena. A 
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number of organisations, under the auspices of the UNGPs, have issued guidelines to 

regulate these rights within the private sector, including the oil industry, most significantly the 

IFC, OECD, ISO, GRI and IPIECA. Nonetheless, the enforceability and mandatory nature of 

these procedures within the private sector remains questionable, especially in countries that 

are not members to these conventions and organisations, and lack robust and advanced 

social and environmental regulatory systems, such as Iraq. Since MNOCs in these countries 

are contractually and sometimes legally obliged to adopt GOP in their operations, and as long 

as the term GOP lacks clarity, this research suggests reconstructing it within the framework 

of companies’ human rights and environmental responsibilities and considering procedural 

obligations as the main components of these practices. 

     Details about the main legal and international sources, features, principles, and 

requirements of the three access rights have been provided earlier in this chapter. They could 

represent a socio-environmental risk management guidance to any state or non-state 

organisations, including oil companies. However, the adoption and implementation of these 

procedures within the context of GOP, in a developing country like Iraq, require specific 

techniques and trained personnel as well as a flexible regulatory and legal system capable of 

encompassing these practices, promoting them, and rendering them judicially trackable and 

enforceable. Thus, in the next sections, some practical methods of implementing these 

standards will be suggested at the corporate technical and state legal and judicial levels.  

7.6.1 Technical methods of maintaining participatory rights during all phases of 

upstream operations 

     Clear strategies for the implementation of participatory procedures should be adopted at 

all operational stages, starting from project planning and feasibility studies, through the 

development, construction, and production, and ending with the decommissioning phase.174 

During the project’s planning and baseline study preparation, it is crucial to analyse past and 

present stakeholder data and to consult and inform local communities about the potential 

impacts of the project on their health and environment. This consultation during the planning 

stage can also be upheld by engaging stakeholders and affected communities in the initial 

EIA process.  

 

     Determining the nature and scale of operations and selecting the location should be based 

on the collected information. In addition to local communities, companies must engage local 
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governments and NGOs in the early strategic planning process. The company’s existing 

grievance mechanism should be reviewed and modified in light of the collected information 

and consultations about current and past risks and complaints in the area of operations. A 

successful process of structuring participatory procedures also requires a thorough 

investigation and consideration of domestic legal and regulatory frameworks and 

requirements.175 

 

     Following the planning phase and during the construction of the project’s facilities, 

stakeholders must be kept informed about the development scale and the potential effects on 

the environment and local communities. At this stage, the company must have in place a clear 

procedure and strategy for engaging stakeholders, receiving suggestions and complaints and 

processing them.176 Following this, and during the production stage, stakeholders must be 

updated on a regular basis about the progress in the transaction process, from the 

construction to the production phase, and the extent to which the project has achieved its pre-

set targets. A consistent and organised method of information disclosure, consultation, and 

reporting to stakeholders must be established at this level. The grievance mechanism must 

remain functional, and engaging a third party or an independent monitoring panel should be 

considered in certain circumstances.177  

  

     A good practice in implementing participatory obligations during the decommissioning 

phase is to review the decommissioning plan in light of stakeholders’ opinions and interests, 

to have an early discussion about any uncertainty or fears that might accompany this process, 

and to provide stakeholders with updates about the decommissioning progress and the 

transfer and management of assets and liabilities. The company must, at this stage, try to 

resolve and close all pending grievances and complaints.178 

 

     There are various software and online platforms that can be used by companies to 

organise and track their stakeholder engagement and consultation strategies throughout the 

above-mentioned operational stages. These technical services can also assist corporations 

in developing their grievance mechanisms, land management, data collection, and impact 

assessment, and in measuring the degree of compliance with internal sustainability social 
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and environmental goals and external laws and regulations. Boréalis,179 Darzin Software,180 

SustaiNet(StakeTracker), 181  and SMART(Syrenis.Ltd) 182  can be cited as examples of 

sophisticated multi-functional software capable of carrying out the aforementioned tasks and 

processing wide-scale stakeholder engagement data. It is also suggested that Blockchain 

technology be employed in developing a global transparency system for sustainability 

information in the energy sector.183 The benchmarks that can be used in programming and 

operating these instruments within the petroleum industry are the participatory principles 

designed for the private sector and recognised by international organisations, such as the 

IFC, OECD, GRI, ISO 26000, and IPIECA.   

7.6.2 The interpretation of GOP in light of access rights and participatory obligations 

as the final products of corporations’ procedural social and human rights 

responsibilities 

     The main aim of this study is to develop the concept of GOP to encompass corporations’ 

environmental and human rights responsibilities. As was demonstrated above, access rights 

are fundamental components of environmental human rights. The perceptions of access 

rights and environmental rights have developed alongside each other throughout the last 

century to become, first, obligatory for states, and, second, applicable and enforceable 

amongst the private sector. The development of this concept, as part of states’ general 

obligation to protect human rights, began with the adoption of the International Bill of Human 

Rights and progressed throughout a series of international agreements, such as the Rio 

Declaration and the Aarhus Convention, to become applicable within the field of 

environmental protection.  

 

     The international tendency to hold corporations accountable for human rights violations, 

and to consider environmental degradation as such a violation, have resulted in the 

emergence of a number of international guidelines, such as the UNGPs, IFC Principles, and 

the OECD Guidelines, which govern and establish companies’ environmental and human 

rights responsibilities. Environmental access rights and procedural obligations, as part of 

these responsibilities, have been endorsed by these international sources. However, the 
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methods of applying these procedures and their enforceability on MNOCs within developing 

countries with poor socio-environmental regulatory systems remain controversial.  

 

     It has been identified throughout this research that one of the main sources of MNOCs’ 

social and environmental responsibilities in developing countries is petroleum agreements. It 

has also been identified that the majority of the agreements in these countries refer to GOP 

as a benchmark for assessing companies’ performance (See Table 1 Section 4.4.1.1). 

However, an internationally recognised definition of this term is currently absent. Therefore, 

this researcher assumes that host states’ executive, legal, and judicial authorities can 

interpret this term in light of their particular socio-environmental needs and within the scope 

of corporate international environmental and human rights obligations.  

 

     As was explained previously, access rights have been crucial in maintaining indigenous 

populations’ fundamental right to a clean, safe, and healthy environment. Therefore, based 

on international human rights law, which establishes these rights, local authorities must have 

the power to hold MNOCs accountable for any deviation from or negligence in providing and 

protecting these rights. Nonetheless, the uncertainty about applying international rules to 

MNOCs within host states may lead to following the contractual approach, which is locally 

enforceable for all contracting parties, where petroleum contracts typically determine the 

penalties and the methods of dispute resolution. Therefore, in this research, the contractual 

term GOP is chosen to be the basis for imposing access rights by defining it within the context 

of corporations’ social and environmental obligations. 

 

     The suggested method for integrating CSR and human rights principles into the concept 

of GOP is that, first, petroleum contracts provide a comprehensive definition of the term GOP, 

in which they specify the international sources that establish corporations’ principal social, 

environmental, and human rights responsibilities, such as the UNGPs. Second, these 

agreements, in order to practically guide MNOCs in adopting socio-environmental standards, 

should clearly state that participatory practices are significant procedural environmental 

human rights obligations and their implementation should be considered as part of 

companies’ commitment to international good oilfield practices. It is also advisable that a 

reference be made to the key legal basis and practical guidance that regulate and facilitate 

the application of access rights including the Rio Declaration (Principle 10), the Aarhus 

Convention, and the IFC, OECD, and IPIECA guidelines.  
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7.7  CONCLUSION 

     Environmental access rights, from local communities’ perspective, imply the rights to 

participate in decision making on environmental matters, to have access to information on the 

nature and scale of projects and their potential environmental and health impacts, and to seek 

effective justice and remedy in the case that harm is caused. In this context, grievance 

procedures could be pursued by affected communities on two bases: one, when their 

substantive right to a clean, safe, healthy, and sustainable environment is infringed; and two, 

when their rights to participation and access to information are denied or poorly managed. 

     These access rights emerged as complementary measures intended to put substantive 

environmental human rights into action. Affected communities are considered the main 

recipients of these participatory rights. From a business and government perspective, who 

are the providers of these rights, these practices represent procedural obligations for any 

organisation implementing a project with potential environmental and human impacts. These 

access rights or procedural obligations are crucial to establishing an effective strategy for the 

protection of society from the detrimental environmental effects of business projects, including 

oil and gas operations. 

     These participatory actions were initially established within the international human rights 

system, mainly applicable by and mandatory for states, under a number of international 

sources including the International Bill of Human Rights. The primary goal of these rights was 

to activate and expand citizens’ role in the establishment and management of their national 

executive and legislative systems. However, access rights have later entered the arena of 

environmental human rights as an essential supportive aspect requiring entities involved with 

environmentally harmful activities to engage local communities in the decision-making 

process to ensure that the environmental management of the project is in line with the 

interests of these groups. The Rio Declaration, Aarhus Convention, and John Knox’s reports 

to the UNHRC have played a vital role in rationalising the impact of environmental degradation 

on human rights and locating these access rights within the scope of states’ human rights, 

social, and environmental responsibilities. These sources require states to promote access 

rights as an effective means of mitigating the adverse ecological impacts of their investment 

projects in local communities.  

     Nonetheless, attempts to apply these procedural obligations within the oil and gas industry 

required an investigation of the extent to which the private sector bears international human 

rights obligations. The assumption of the privatisation of human rights obligations and their 
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applicability to corporations has been developed through lengthy discussions resulting in the 

adoption of a number of international guidelines, including the UNGPs. There has also been 

a growing trend in applying participatory standards, as part of these human rights obligations, 

on any activity with a potential impact on human health and safety, regardless of the nature 

of the operator. This would oblige state and non-state actors alike to ensure the provision of 

these rights to affected populations. This perspective has been adopted by several business 

organisations, including petroleum institutions, to urge their clients and member corporations 

to implement these participatory standards. These organisations, including the IFC, OECD, 

and IPIECA, have issued various guidelines to assist enterprises to adopt these procedures 

in a manner compatible with the nature of their activities and stakeholders’ needs and 

expectations. 

     Consequently, in this chapter, it was suggested that these access rights, as part of 

corporations’ procedural environmental, social, and human rights obligations to be 

incorporated into the contractual concept of GOP, give this term the validity and credibility to 

map corporations’ socio-environmental strategies in an internationally recognised, 

consultative, and participatory manner that would prioritise the interests of affected 

communities. This could assist DOPCs with inadequate environmental regulatory systems, 

such as Iraq, to impose these participatory practices on MNOCs without the need for 

restructuring their legal systems, through the reinterpretation of the already existing 

contractual term ‘GOP’ in light of corporate social and human rights responsibilities in general, 

and access rights in particular.   
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CHAPTER EIGHT: SUMMARY, CONCLUSION, AND RECOMMENDATIONS 

8.1 SUMMARY OF RESEARCH AND THE MAIN DISCUSSIONS 

     This study commenced with a demonstration of the wide-range adverse socio-

environmental impacts of oil and gas onshore upstream operations in developing oil-

producing and hydrocarbon-based economies, such as Iraq and Nigeria. Investigating this 

effect aimed at stressing the need to seek more effective legal and regulatory solutions to 

these impacts within national and international systems. The data related to the negative 

impact of oil operations in Iraq and Nigeria was analysed in several ways using different 

sources. The main method used was the qualitative analysis of primary and secondary 

sources that highlight the nature and magnitude of this damage, including individual research, 

and reports published by international organisations. The other approach was empirical, 

through an online questionnaire investigating the personal observations of affected 

communities in Iraq in regard to the main environmental, health, and social harm caused by 

oil operations and the extent to which MNOCs have been successful in responding to these 

risks.  

 

     Investigating the reaction of host developing states to these detrimental effects led to the 

conclusion that, despite the attempts to nationally and internationally regulate companies’ 

socio-environmental responsibilities, the contractual term ‘good oilfield practice’ (GOP) still 

seems to be the key benchmark against which MNOCs’ performance is assessed. However, 

GOP is described as a broad concept lacking a coherent definition and characterisation. 

Although the term GOP can, legally and judicially, imply all petroleum practices that have 

been nationally imposed, internally favoured, and internationally practised, accepted, and 

recommended by the industry-linked organisations, from a research point of view, it has 

been subject to various interpretations where the common view suggests that, whether 

intentionally or unintentionally, this term has been left ambiguous and subject to change 

according to the surrounding conditions.  

 

     Furthermore, through investigating professional opinions on the concept of GOP by 

conducting an online questionnaire, it appeared that the industry’s current comprehension 

mainly centres on technical and managerial procedures, which is unrealistically distant from 

the wide-scale detrimental societal and ecological consequences of petroleum activities. 
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The main environmental requirements under the conventional concept of GOP have been 

shown to remain within the narrow scope of EIA, EMS, EPE, and monitoring and reporting 

procedures. This urged the researcher to seek a solid foundation for rebuilding the 

conceptual framework of GOP within the evolving theories of corporations’ international 

social and human rights responsibilities. 

 

     The interpretive legal tool developed by this research to expand the concept of GOP to 

encompass environmental, social, and human rights concerns is a three-pillar conceptual 

framework combining CSR, human rights, and their facilitating and associated participatory 

procedural obligations. These corporate liabilities have emerged domestically and globally 

as a response to the increasing role of multinational companies in governing the global 

economy, as well as their significant contribution to the ongoing major environmental and 

climate crisis. The significance of these responsibilities and their procedural requirements in 

mitigating the social impacts of environmental degradation, has urged the international 

community to seek regulation and documentation, which culminated in the adoption of a 

number of international conventions and guidelines, such as the Rio Declaration, the Aarhus 

Convention, UNGPs, IFC Performance Standards, OECD Guidelines for MNEs, ISO 26000, 

and the UNHRC Resolutions and reports by John Knox. 

 

     The procedural participatory rights and duties, as a significant part of the international 

commitment to protect indigenous and local communities, have been separately and 

primarily established under international human rights law, including the International Bill of 

Human Rights, mainly as states’ responsibility to involve their citizens in governance. 

Thereafter, they were introduced by, inter alia, the Rio Declaration and Aarhus Convention, 

as essential practices in protecting local populations from the adverse environmental 

impacts of state-run operations. Following this development, access rights entered the 

private sector arena and are growing in significance as a part of corporations’ fundamental 

responsibilities towards society and the ecosystem, by facilitating public engagement in 

businesses’ environmental-related decision-making process. This privatisation of 

participatory rights had manifested in a number of UN documents and organisational 

guidelines, including the IFC Performance Standards, and consequently adopted by some 

petroleum institutions, such as IPIECA.   

     The rationale behind choosing these recognised social and human rights responsibilities 

and practices in restructuring the perception of GOP is the identified correlation between the 
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environmental degradation and climate change, which are aggravated partly due to the 

expansion of petroleum activities worldwide, on the one hand, and their effects on people’s 

health and livelihood on the other. This causation suggests that the concept of GOP can be 

pushed beyond limited technical environmental protection procedures to imply social and 

human rights considerations. The inadequacy of the domestic social and environmental 

legal systems in developing host states and their reliance on the contractual term GOP in 

mapping MNOCs’ behaviour also necessitate a reinterpretation of GOP in an integrative way 

that guarantees filling this local legislative and regulatory void.  

     In this research, the author has presented a number of ongoing debates over the 

meaning and characteristics of the term GOP and the likelihood of its conceptual and 

practical development, and discussed the probability of corporations independently bearing 

international obligations. One of the main arguments addressed in this study was whether 

having a legally well-established, enforceable, and internationally recognised and unified 

definition of GOP could be a win-win or a trade-off situation for host states, local 

communities, and MNOCs. 

     It is suggested that putting forward a fixed code of conduct as constituting GOP could 

involve a trade-off between, on the one hand, ensuring a better monitoring and assessment 

of MNOCs’ socio-environmental performance by host states, and on the other, being a factor 

discouraging foreign investments due to the potential additional protection expenses it may 

incur. In addition, this re-construction of the term could hinder its capability to adapt to 

diverse conditions and to keep up with global technical and management advances. On the 

other hand, it could represent a win-win situation, by avoiding the exposure of the same 

company to differentiated criteria in different operational areas, and also benefitting all 

stakeholders by facilitating the role of local judicial and executive authorities in determining 

and enforcing minimum socio-environmental requirements and creating a positive 

competitive atmosphere by providing investment and profit-maximisation opportunities to 

the most committed and socio-environmentally innovative companies.  

     The other argument presented in this research concerned the legal basis on which CSR 

and human rights obligations can be imposed on oil companies, and best methods of 

promoting these commitments among the industry, which has triggered debate over 

companies’ legal personality in bearing international rights and duties in light of their growing 

role in driving the global economy and socio-environmental initiatives. The endorsement of 

the growing notion that MNEs bear international responsibility requires balancing this 
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obligation with attempts to maintain states’ primary and sovereign duty to protect human 

rights. This harmonisation could be achieved through coordinating the process of globalising 

MNOCs' responsibilities, and rendering their role as complementary to the role of states 

rather than an alternative. 

     In this research, furthermore, the author discussed the voluntary, coercive, and 

contractual approaches to promoting CSR among oil companies, their pros and cons, and 

the possibility of their constructive and complementary combination to ensure the industry’s 

optimum adoption and implementation of socio-environmental principles. The ESG and 

reporting requirements were also suggested as supporting factors for a successful 

embracement of CSR by the oil industry through providing a quantitative measurement tool 

and benchmark for assessing the effectiveness and sustainability of corporations’ social and 

environmental governance and performance. These principles, in addition to reputational 

advantages, have been recognised as bringing financial and market gains to MNOCs. 

     Therefore, the main contribution of this research is connecting the concept of GOP to the 

evolving theories of CSR, business human rights and participatory procedural obligations.  

This can be considered an original work attempting to link two separate areas of research 

concerning the implications of the term GOP, on one side, and corporate socio-

environmental responsibilities on the other. The other originality is bringing the evolving 

notion of climate, environmental and energy justice, as a unified concept, to the extractive 

industry arena and within the context of GOP and utilising these justice principles in 

facilitating the adoption and enforcement of GOP by local authorities. 

     In this study, the researcher conducted two case studies, which are Iraq and Niger Delta 

to investigate the scale of damage suffered by local communities and ecosystems in these 

areas. These studies also examined the sector and host/home states’ reaction to this 

degradation, and developed an argument on whether having a more inclusive and socio-

environmentally friendly reading of the legal and contractual term 'GOP' can contribute to 

the mitigation of this impact.  

8.2 CONCLUSION AND RECOMMENDATIONS 

     The wide-ranging detrimental impacts of onshore upstream petroleum operations on 

vulnerable local groups and ecosystems, especially within developing and underdeveloped 

countries, requires putting more pressure and restrictions on MNOCs to comply with 

international standards. The inadequacy of social and environmental regulatory systems in 
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these countries and the immaturity of international means of monitoring the performance of 

MNOCs and prosecuting them for environmental and human rights violations, has 

temporarily made petroleum agreements the dominant force in regulating and imposing 

these socio-environmental values. Upon the examination of such agreements in developing 

countries, including Iraq, it was observed that MNOCs under these contracts are obliged to 

undertake their operations and structure their social and environmental policies in 

accordance with GOP.  However, the term GOP has lacked a robust and precise definition 

and legal ground. Therefore, the researcher aimed to suggest an innovative method of 

interpreting this term, considering the negative environmental and social impacts of 

upstream onshore oil and gas operations.  

     Redefining GOP was proposed to be within the context of corporations’ socio-

environmental responsibilities, which it is hoped will be an effective method of framing and 

imposing these standards on MNOCs. Therefore, this research, based on foundational legal 

and institutional sources, such as the UN documents and international conventions and 

guidelines, suggests the principles of CSR, ESG, business and environmental human rights 

and their associated participatory practices, to be the backbone shaping the socio-

environmental aspect of GOP. The researcher also suggests the employment of the notion 

of human rights due diligence in expanding the concept of GOP by considering risk 

management, human rights impact assessment, and any other preventive and protective 

measures that could be expected from a reasonable and prudent company in discharging 

its responsibility, as industry best practices. 

     The suggested approach for incorporating CSR and human rights principles within the 

concept of GOP is that petroleum contracts provide an inclusive description of the term GOP 

in which they refer to the key international sources that establish corporations’ primary 

social, environmental, and human rights responsibilities, such as the UNGPs, OECD 

Guidelines for Multinational Enterprises, and ISO 26000. Furthermore, these agreements, 

and in order to pave the way for the adoption of these socio-environmental principles by 

MNOCs, should explicitly necessitate the implementation of procedural participatory 

obligations (i.e. stakeholder engagement in decision making, environmental information 

disclosure, and access to effective grievance mechanisms) as an indivisible part of 

companies’ contractual and legal commitment to international GOP. This research also 

recommends that the GOP clause include a reference to the main documents that delineate 

access rights and duties and instruct on methods of their application and protection, such 
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as the Rio Declaration (Principle 10), the Aarhus Convention, IFC Performance Standards, 

and IPIECA Guidelines.  
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APPENDIX I: ETHICS REVIEW FORM 

 

Application for Ethics Review – Staff and Postgraduate Students 

1. Study Title and Key Dates 

1.1 Title 

The legal implications of the term ‘good oilfield practice’ in protecting the environment and society from 

onshore upstream oil and gas operations in developing countries: an analysis of the status quo in Iraq 

1.2 Key Dates 

Date of original submission to ethics committee: 9/12/2019 

Version number of original submission: 1 

Ethics Committee Reference Number: BAL/2019/55/ALNAJJAR 

Intended Start Date of Data Collection: 1/2/2020                                  

Expected Finish Date of Data Collection: 1/3/2020 

Date of resubmission to ethics committee: 22/1/2020 

Version number of resubmitted documents: 3 

 

Applicant Details 

2.1 Principal Investigator  

Name: Mohammed Al-Najjar                      Title /Role /Course of study:   Mr/Student/PhD in Law  

Department:  School of Law                             Faculty:  Faculty of Business and Law 

Telephone: 07467692305                       Email: up831517@myport.ac.uk 

Has the principal investigator attended the graduate school (for students) or 

researcher development programme (for staff) research ethics training session? 

Yes/ 1/10/2016 

2.2 Supervisor (if Principal Investigator is a student or a research assistant)  

Name: Munir Maniruzzaman          Title /Role:  Professor/ First supervisor  

Department: School of Law                                 Faculty:  Faculty of Business and Law 

Telephone: 023 9284 4194                         Email: Munir.Maniruzzaman@port.ac.uk 

Has the supervisor attended the researcher development programme research 

ethics training session (NB this is not mandatory)? 

 

2.3 Others involved in the work/research including students and/or external collaborators (name, 

organisation/course, role in the project) 



298 
 

 

 

Details of Peer Review 

N/A 

 

Funding Details 

This research is fully funded by the Iraqi Government/Ministry of Oil in collaboration with the LUKOIL 

Company. In return, the researcher is expected to complete his course and obtain the degree within the 

specified period of study (4 years), which is extendable.  

 

Sites/Locations 

This study will involve two online questionnaires, created in Google Drive Forms and distributed through 

some online platforms, such as LinkedIn and Gmail.  

 

Insurance/indemnity Arrangements 

Standard university insurance requirements will suffice. 

 

Aims and Objectives/Hypothesis 

 

7.1 Aims 

 

Provide a legal protection for vulnerable indigenous communities who are most affected by the adverse 

environmental impacts of petroleum operations.  

Assist establishing an innovative understanding of the term ‘good oilfield practice’ (GOP) within the 

modern theoretical framework of corporates’ social and human rights responsibilities. 

7.2 Primary Objective 

 

Why should the term GOP be reinterpreted in light of corporates’ social and human rights responsibilities, 

and how? 

Secondary Objective(s) 
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To what extent have the environmental impacts of onshore upstream oil and gas operations been 

affecting the livelihood of local communities in Iraq and other oil-producing developing countries? 

To what extent has the current notion of GOP been successful in addressing social and human rights issues 

and meeting environmental targets? 

How can the evolving theory of CSR be employed in expanding and developing the concept of GOP, and 

what are the best methods of promoting this obligation among the oil and gas industry? 

How can human rights protection (as one of CSR’s main principles) and the notions of environmental 

human rights and environment and climate justice influence the interpretation [in light of the UN 

Sustainable Development Goals (SDGs) 2030] and add credibility and enforceability to the conventional 

concept of GOP? 

What new practices are likely to emerge as a consequence of merging GOP with CSR principles using 

Human Rights Based Approach, and on what legal basis?  

 

 

Justification/Summary of Study (no more than one side) 

Upstream onshore petroleum operations in developing countries are commonly associated with high 

socio-environmental risks.1 Since these countries lack robust social and environmental regulatory systems, 

they have been highly reliant on companies’ self, legal or/and contractual adherence to and application of 

international ‘good oilfield practice’ (GOP).2 However, a coherent definition and characterization of the 

term GOP is absent as well as being recurrently described as ambiguous.3 Therefore, this research, in light 

of the wide-scale socio-ecological impacts of extractive activities, suggests interpreting GOP within the 

framework of corporates’ social and environmental responsibilities and by setting international human 

rights law as a benchmark. 

This research will discuss the legal basis for adopting such interpretive approach, first, by analysing those 

international guidelines and conventions that oblige states and non-state actors to implement certain 

socio-environmental policies within the framework of international human rights law, such as the UN 

Guiding Principles on Business and Human Rights and the Aarhus Convention (2001).4 Second, by 

rationalising the connexion and the mutual influence between environmental degradation and human 

rights infringement.5  

                                                
1 D. O’Rourke D and S. Connolly, ‘just oil? the distribution of environmental and social impacts of oil production and consumption’ (2003) 

28:1 Annual Review of Environment and Resources 
2 Biel R. Melha, ‘The Role of International Companies in Oil & Gas Industry’ (2015) Centre for Strategic & Policy Studies; U. Ironkwe and 
O. Promise, ‘Environmental Reporting in the Oil and Gas Industry in Nigeria’ (2016) 3 International Journal of Research in Business Studies 
and Management, 1-21 
3 M. Bunter, ‘World-wide standards of Good Oilfield Practice: the impact of the blow-out, deaths and spill at the BP Macondo well, the 
MC 252/1-01, US Gulf of Mexico’ (2013) 11(2) Oil, Gas & Energy Law Intelligence; A. S. Wawryk, ‘Adoption of International Environmental 
Standards by Transnational Oil Companies: Reducing the Impact of Oil Operations in Emerging Economies’ (2002) 20 Journal of Energy 
& Natural Resources Law 
4 K. McPhail, J. Ferguson, & C. A. Adams ‘Corporate respect for human rights: meaning, scope, and the shifting order of discourse’ (2016) 
Accounting, Auditing & Accountability Journal 
5 M. Crook, D. Short, & N. South, ‘Ecocide, genocide, capitalism and colonialism: Consequences for indigenous peoples and glocal 
ecosystems environments’ (2018) 22(3) Theoretical Criminology, 298–317; Toine Spapens and Wim Huisman, ‘Cross-Border 
Environmental Crime: a Wicked Problem’ in Toine Spapens, Rob White and Wim Huisman (eds), Environmental Crime in Transnational 
Context. Global Issues in Green Enforcement and Criminology (Ashgate, 2016) 
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This approach will assist to create a conceptual framework encompassing corporations’ CSR, human rights 

and GOP responsibilities and provide an even ground for their constructive and complementary 

interaction. This consideration of corporations’ social and human rights responsibilities in reinterpreting 

GOP and restructuring their environmental conservation policies is likely to give birth to innovative oilfield 

practices known as procedural obligations, such as public participation, information disclosure and 

effective grievance mechanisms. 6  

The two questionnaire that will be conducted represent a fraction of the research. The first questionnaire 

(Questionnaire for Local Communities) aims at complementing and underlining the data (provided in 

chapter three) which address the actual size of societal and ecological damage caused by upstream 

onshore oil operations. This questionnaire will be targeting local populations in Iraq’s crude oil producing 

regions. The second questionnaire (Questionnaire for the Oil and Gas Sector) will be directed to oil 

industry’s personnel to inquire about their practical comprehension and application of the term GOP. The 

results of this questionnaire (which are going to be incorporated into chapter four) will be employed in 

providing further clarification and delineation of the concept of GOP.  

 

Description of Method/ Protocol and Risks 

9.1 Please describe your main method(s) or describe your protocol here, although ensure you do not 

replicate sections 11, 12 or 13.   

This is a qualitative research applying a combination of doctrinal and empirical methods using interpretive 

legal analysis, illustrative case studies and questionnaires by: 

Examining the case of Iraq in light of the latest domestic and global reports and documents that reveal the 

actual magnitude of the social and environmental damage caused by the upstream sector in these regions 

Analysing the current usage and comprehension of the term GOP among secondary library-based, judicial, 

legal and contractual sources 

Conducting two questionnaires using a combination of close and open-ended questions to inquire through 

Iraq’s local communities and oil sector personnel on the extent of socio-environmental disruption, and 

industry’s practical understanding and application of GOP in minimising such detrimental impact. 

9.2 Anticipated Ethical Issues 

Individual responses are anonymous, and the survey will be conducted through responding to two pre-

prepared online questionnaire forms without asking for names, addresses or numbers. The analysis of the 

data will be mainly based on the classification of the region and sector to which the participant belong. 

The finding of the research will help both Iraqi Oil Minister and multinational oil companies operating in 

Iraq to have a deeper insight into the term GOP and their mutual responsibilities towards local 

communities and the environment. This research does not aim to investigate the wrongdoings or 

negligence of a specific state or non-state actor with regard to the protection of human rights or 

ecosystem, but it rather attempts to put forward an innovative interpretation of the term GOP within the 

scope of corporations’ social and environmental responsibilities, which will eventually benefit both Iraq’s 

governmental and non-governmental petroleum organisations. This is expected to facilitate harmonising 

                                                
6 N. Hartley & C. Wood ‘Public participation in environmental impact assessment—implementing the Aarhus Convention’ (2005) 25(4) 
Environmental impact assessment review, 319-340; M. Mason ‘Information disclosure and environmental rights: The Aarhus Convention’ 
(2010) 10(3) Global Environmental Politics, 10-31 
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the efforts of these bodies in comprehending and applying GOP which rules out any potential conflicts of 

interest.  

9.3 Anticipated other Risks or Concerns 

Have all risk assessments as required by relevant Health and Safety policies been 

completed? 

NO 

Risks to researchers/ university staff/students: There is no risk to the researcher, as the online 

questionnaires will be conducted anonymously and distributed remotely through internet communication 

and social media platforms.  

Reputational risks: The study is unlikely to involve any reputational risks where the main objective is 

investigating the adverse impacts of oil operations on local communities, and companies’ general trends in 

tackling such effect with no intention to determine the responsible body.  

Security risks: The research is not related to any security or terrorism issues. Questions about human 

rights violations by oil companies will not require the reference to a specific organisation or person, and 

will warn the participants of using any details that may reveal their identity.  

9.4 Medical Cover (if applicable) 

N/A 

 

Compliance with Laws, Codes, Guidance, Policies and Procedures 

This research will apply all ethical guidance and legal requirements in investigating the actual magnitude of 

the social and environmental impact of upstream onshore petroleum operations in Iraq, and the extent to 

which oil companies have been accommodating GOP to minimise such impact.  

 

Recruitment of Participants 

11.1 Who are the Research/ Participant Population? 

This study will be targeting two major groups: One, Iraqi local populations adjacent to oil and gas fields in 

Iraq’s most oil and gas producing governorates such as Al-Basrah, Misan, Kirkuk and Thi Qar. Most of Iraq’s 

governorates are currently involved in upstream petroleum operations. Therefore, this questionnaire will 

be distributed through online platforms to the largest possible population across the country. However, in 

order to keep the data under control and to facilitate their analysis process, the questionnaire will be 

closed by reaching 1000 participants. In case it does not receive this number of responses it will be kept 

accessible until the finish date of data collection which is 1/3/2020. 

The second participant population are the personnel of upstream onshore petroleum companies with 

extensive activities in developing oil producing countries, especially Iraq.  

11.2 Inclusion/Exclusion Criteria 
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The participants will be classified in accordance with their area of residence, occupation and the category 

of the oil sector in which they are active.  

11.3 Number of participants (include rationale for sample size) 

The target number of individuals that will participate in the first questionnaire is 1000. Once the 

questionnaire reaches this target it will not accept further responses.  

With regard to the second questionnaire, the applicant has so far managed to collect communication tools 

for around 50 oil companies and personnel active in the fields of petroleum industry social responsibility, 

sustainability, human rights, environment, health and safety.  The link to the second questionnaire will be 

distributed to these bodies through online communication means including companies’ official emails or 

personnel’s private LinkedIn accounts. The expected number of responses is around or less than 50.   

11.4 Recruitment Strategy (including details of any anticipated use of a gatekeeper in host organizations 

to arrange/distribute participant invitations) 

In order for delivering the first questionnaire to the largest number possible, the researcher managed to 

contact Dr. Shukri I Al-Hassen, lecturer and researcher at the University of Basrah/ Department of 

Geography (https://www.researchgate.net/profile/Shukri_Al-Hassen ) and invited him to act as a third 

party (or gatekeeper). This scholar has conducted a number of studies in the area of petroleum-related 

environmental degradation in Iraq, which is really relevant to my research. This has enabled him to be in 

contact with a wide-range network of academics, local communities, concerned authorities and NGOs 

within the affected regions. It is optional for this researcher to participate as the questionnaire is 

structured to be completely anonymous and his participation will not be recognizable by the applicant.  

The role of this researcher is to assist circulating the online questionnaire link to a large number of 

participants, educating them about the importance of their participation, and inviting them to take part. 

The applicant and the third party (Dr. Shukri) will ensure that the involvement is totally voluntary and no 

pressure is placed on participants. 

The applicant and the third party will put the link to the first questionnaire on their LinkedIn, Facebook, 

Tweeter and other social medial accounts and groups and invite their colleagues' network to participate 

after providing a brief introduction of the content and purpose of the questionnaire. No specific person 

will be targeted and the applicant and the third party will not know who will be participating. 

The link to the second questionnaire that will be targeting oil corporations will be distributed directly by 

the applicant to the chosen oil industry personnel through the emails provided in companies’ official 

websites. This will be achieved by asking the communication departments in these companies to pass the 

questionnaire link to specialised staff and departments in the fields of CSR, human rights, environment, 

health and safety. The other means of distributing the link will be through contacting the professional 

personnel within these departments directly on their LinkedIn accounts and inviting them to take part in 

the questionnaire.  

11.5 Payments, rewards, reimbursements or compensation to participants 

There is no plan for allocating any funds as rewards or compensation to participants. 

11.6 What is the process for gaining consent from participants? 

Both questionnaires will require consents before proceeding with other questions. The consent form in 

these questionnaires include confirming that the participant has read and understood the information 

about the study given in the introduction and agreed to participate in this study. Their consent will be also 

https://www.researchgate.net/profile/Shukri_Al-Hassen


303 
 

taken on their right to withdrawal and that the data collected during this study could be published and/or 

presented in academic conferences, while preserving their anonymity. 

Participants will be fully aware that the questionnaire will be used for research purposes through reading 

the Information Sheet and confirming the submission of the response. They will not be required to provide 

any personal information except their occupation, area of residence and the category of the company they 

work for, which will not reveal their identity.  

The Consent Form also includes information about the University of Portsmouth Data Protection Officer 

and Complaints Team as well as methods of dispute resolution. Details about the time and approach of 

data storage, consent withdrawal and response amendment are also provided in this form.  

11.7 Has or will consent be gained from other organisations involved (if applicable)? 

N/A 

11.8 Arrangements for translation of any documentation into another language (if applicable)? 

Questions in the first questionnaire (local communities’ questionnaire) are in both Arabic and English. The 

second questionnaire (oil sector questionnaire) is only in English as it will be targeting professional staff 

within the industry. The answers are mainly in form of multiple choice and checkboxes. There are some 

questions that require expressing opinions. Answering to these questions by industry’s professionals has 

to be in English. However, those questions that are directed to regular Iraqi citizens are likely to be 

answered in Arabic, which will be summarised and translated to English by the researcher. Meanwhile, the 

original answers will be kept accessible for any potential future investigations. In case any participant 

needs clarification, they can contact the researcher via the email provided in the questionnaire form.  

11.9 Outline how participants can withdraw consent (if applicable), and how data collected up to this 

point will be handled.  Also stop criteria for specific tests (if applicable)? 

 Google Forms enable participants to edit their response after submission and before closing the webpage, 

in case they are not sure about information provided. Withdrawing the response or consent after 

completing and submitting the questionnaire is not possible in this software. However, participants are 

welcomed to withdraw or cancel their participation at any point before the submission of the online form.  

11.10 Outline details of re-consent or debrief (if applicable)? 

N/A 

 

Data Management 

 

12.1 Description of data analysis 

The data will be analyzed through charts created by Google Forms. The results will be also stored and 

organized in separate spreadsheets using Google Sheets.  
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12.2 Where and how will data be stored DURING the project? 

The data will be stored in researcher’s personal university Google Drive account, which is protected and 

accessible only to the researcher. The supervisory team can be granted access upon their request.  

12.3 Destruction, Retention and Reuse of Data (often AFTER your project has finished) 

General trends and some results that will be highlighted in the final thesis are expected to be cited or 

reused. However, the detailed data, figures, their sources and methods of collection will be kept in a safe 

and locked Google Drive folder accessible only to the researcher. The supervisory team can be granted 

access upon their request. The data collected in this questionnaire will be held securely on the Google 

Drive for 10 years, and will be securely destroyed after that date. 

 

12.4 Personal Data – How will confidentiality be ensured? 

 

The data will be anonymised, therefore, do not fall within the requirements of the General Data Protection 

Regulation (GDPR). Nonetheless, the confidentiality of the data will be ensured by storing them only in 

researcher’s secured university Google Drive.  

 

12.5 How will data belonging to organisations (publicly unavailable data) be handled (if applicable)? 

N/A 

12.6 How will security sensitive data be handled (if applicable)? 

N/A 

 

Publication / Impact / Dissemination Plans 

N/A 
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Appendices  

Survey instruments: 

Online questionnaire for local communities: https://docs.google.com/forms/d/e/1FAIpQLSdAUZGf--

bio1ugNQEd9BORpyXvcOeDqxIA_u60_gC42UYIrw/viewform?usp=sf_link 

Online questionnaire for the oil and gas sector: 

https://docs.google.com/forms/d/e/1FAIpQLSfvemygAotImSdTyYU5b7YuKn4Jcmx_-

uoT0rz4GovwSlAQtA/viewform?usp=sf_link 

   

Put N/A in version Number column if necessary 

Document  Date Version No. 

Application Form 22/1/2020 3 

Survey for oil and gas sector, including invitation, 

participant information and consent 

22/1/2020 3 

Survey for local communities, including invitation, 

participant information and consent 

22/1/2020 3 

 

 

Declaration by Principal Investigator and Supervisor (if applicable) 

1. The information in this form is accurate to the best of my/our knowledge and belief and I/we take full 

responsibility for it. 

2. I/we undertake to conduct the research/ work in compliance with the University of Portsmouth Ethics 

Policy, UUK Concordat to Support Research Integrity, the UKRIO Code of Practice and any other guidance 

I/we have referred to in this application. 

3. I/we confirm that all relevant risk assessments and Health and Safety requirements have been 

made/met. 

4. If the research/ work is given a favourable opinion I/we undertake to adhere to the study protocol, the 

terms of the full application as finally reviewed and any conditions set out by the Ethics Committee in 

giving its favourable opinion. 

5. I/we undertake to notify the Ethics Committee of substantial amendments to the protocol or the terms 

of the final application, and to seek a favourable opinion before implementing the amendment. 

6. I/we undertake to submit annual progress reports (if the study is of more than a year’s duration) setting 

out the progress of the research/ work, as required by the Ethics Committee. 

7. I/we undertake to inform the Ethics Committee when the study is complete and provide a declaration 

accordingly. 

8. I/we am/are aware of my/our responsibility to be up to date and comply with the requirements of the 

law and relevant guidelines relating to security and confidentiality of personal data, including the need to 

register, when necessary, with the appropriate Data Protection Officer. I/we understand that I/we am/are 
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https://docs.google.com/forms/d/e/1FAIpQLSdAUZGf--bio1ugNQEd9BORpyXvcOeDqxIA_u60_gC42UYIrw/viewform?usp=sf_link
https://docs.google.com/forms/d/e/1FAIpQLSfvemygAotImSdTyYU5b7YuKn4Jcmx_-uoT0rz4GovwSlAQtA/viewform?usp=sf_link
https://docs.google.com/forms/d/e/1FAIpQLSfvemygAotImSdTyYU5b7YuKn4Jcmx_-uoT0rz4GovwSlAQtA/viewform?usp=sf_link
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not permitted to disclose identifiable data to third parties unless the disclosure has the consent of the data 

subject. 

9. I/we undertake to comply with the University of Portsmouth Data Management Policy.  

10. I /we understand that records/data may be subject to inspection by internal and external bodies for 

audit purposes if required. 

11. I/we understand that any personal data in this application will be held by the Ethics Committee, its 

Administrator and its operational managers and that this will be managed according to the principles 

established in the Data Protection Act 1998 (and after May 2018, the General Data Protection Regulation). 

12. I understand that the information contained in this application, any supporting documentation and all 

correspondence with the Ethics Committee and its Administrator relating to the application: 

Will be held by the Ethics Committee until at least 10 years after the end of the study 

Will be subject to the provisions of the Freedom of Information Acts and may be disclosed in response to 

requests made under the Acts except where statutory exemptions apply. 

May be sent by email or other electronic distribution to Ethics Committee members. 

13. I/we understand that the favourable opinion of an ethics committee does not grant permission or 

approval to undertake the research/ work.  Management permission or approval must be obtained from 

any host organisation, including the University of Portsmouth or supervisor, prior to the start of the study. 

Principal Investigator:  Mohammed Al-Najjar  Date: 22/1/2020 

 

Supervisor (if applicable)   Date: 22/1/2020 
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APPENDIX II: QUESTIONNAIRE FOR LOCAL COMMUNITIES 
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 الذي وما االستبیان ھذا اجراء من الغرض لفھم أدناه المعلومات صفحة تقرأ أن منك أود ، تقرر أن قبل. التقدیم بعد إجاباتك وتعدیل 

 استكمال یمكن. عنك تعریفیة تفاصیل أي أو اسمك إلى أحتاج ال. ال أم المشاركة في ترغب كنت إذا ما تحدید في لمساعدتك ، لك سیتضمنھ

 لغرض المكتملة.االستبیانات على الردود تنظیم سیتم. البیانات سریة لضمان الضروریة الخطوات جمیع اتخاذ وسیتم مجھول بشكل االستبیان

 التحلیل

INFORMATION SHEET: 

This study is concerned with gathering information about the major health, social and 

environmental impacts of upstream onshore oil and gas operations in Iraq. This will assist the 

researcher to seek effective legal means to urge the oil and gas companies to adopt 

international standards in mitigating these effects and protecting the environment and local 

communities. Currently, international oil companies in Iraq are obliged under petroleum 

contracts and laws to apply ‘good oilfield practice’ in their operations. However, the term 

‘good oilfield practice’ is not well defined. So, this research and in light of the collected data 

on the size of the damage caused by oil operations, aims to provide a new interpretation of 

the term ‘good oilfield practice’ within the framework of corporates’ social and human rights 

obligations.  

The data that will be collected in this questionnaire are about local communities’ 

observations of the main environmental degradation, social problems and human rights 

violations caused by multinational oil companies and their subcontractors in Iraq’s oil 

producing regions. The questionnaire will start on 1/2/2020 and end on 1/3/2020. 

 I am seeking participants who are over 18 and living in areas with extensive onshore 

upstream oil and gas activities in Iraq to enquire about the main impacts of these operations 

on adjacent communities and ecosystems.  

The results of this study will be valuable for affected local communities, the industry and the 

host state. Participants' attitudes and opinions with this regard are critical to the success of 

this study. Individual responses are anonymous and all data will be held in confidence. This 

research has been funded by the Iraq Oil Ministry in collaboration with LUKOIL Company.  

If you have any concerns about the data protection process, please contact the University’s 

Data Protection Officer, Samantha Hill, on informationmatters@port.ac.uk or 02392 84642. 

In case any complaints or disputes arise during or after this experiment, you can contact the 

researcher or his first supervisor on the emails provided above. If the dispute remains 

unresolved you can contact the University of Portsmouth complaints team at 

complaintsadvice@port.ac.uk. 

The data collected in this questionnaire will be held securely on the Google drive for 10 years, 

and will be securely destroyed after that date. You will be able to withdraw your consent and 

cancel your participation at any point before submitting the online questionnaire form. 

Withdrawing the response or consent after completing and submitting the questionnaire is 

not possible. You will be also given the choice to edit you response after submission and 

before closing the webpage in case you are not sure about any information provided. 

I would really appreciate it, if you could take 10 minutes to complete and submit this survey 

at your earliest convenience. If you have any queries please do not hesitate to contact me via 

the following email address: 

Mohammed.Al-najjar@myport.ac.uk. 
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Thank you for taking time to read this information sheet and for considering volunteering 

for this research. If you do agree to participate your consent will be sought; please see the 

below consent form.    

 
صفحة المعلومات: 

 في البریةز والغا النفط عن التنقیب لعملیات الرئیسیة والبیئیة واالجتماعیة الصحیة التأثیرات حول المعلومات بجمع الدراسة ھذه تھتم

في دولیة معاییر اعتماد على والغاز النفط شركات لحث فعالة قانونیة وسائل عن البحث على الباحث ذلك سیساعد. العراق  
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Never submit passwords through Google Forms. 

This form was created inside University of Portsmouth Myport. Report Abuse 

 Forms 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

https://docs.google.com/forms/u/0/d/e/1FAIpQLSdAUZGf--bio1ugNQEd9BORpyXvcOeDqxIA_u60_gC42UYIrw/reportabuse?source=https://docs.google.com/forms/d/e/1FAIpQLSdAUZGf--bio1ugNQEd9BORpyXvcOeDqxIA_u60_gC42UYIrw/viewform
https://www.google.com/forms/about/?utm_source=product&utm_medium=forms_logo&utm_campaign=forms
https://www.google.com/forms/about/?utm_source=product&utm_medium=forms_logo&utm_campaign=forms
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APPENDIX III: QUESTIONNAIRE FOR THE OIL AND GAS SECTOR 
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https://docs.google.com/forms/u/0/d/e/1FAIpQLSfvemygAotImSdTyYU5b7YuKn4Jcmx_-uoT0rz4GovwSlAQtA/reportabuse?source=https://docs.google.com/forms/d/e/1FAIpQLSfvemygAotImSdTyYU5b7YuKn4Jcmx_-uoT0rz4GovwSlAQtA/viewform
https://www.google.com/forms/about/?utm_source=product&utm_medium=forms_logo&utm_campaign=forms
https://www.google.com/forms/about/?utm_source=product&utm_medium=forms_logo&utm_campaign=forms
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APPENDIX IV: FAVOURABLE REVIEW LETTER 

 

  
  

FAVOURABLE ETHICAL OPINION  

Study Title: The legal implications of the term ‘good oilfield practice’ in protecting the environment and 

society from onshore upstream oil and gas operations in developing countries: an analysis of the status quo 

in Iraq  

Reference Number: BAL/2019/55/ALNAJJAR  

Date Resubmitted: 22/1/2020  

  

Thank you for resubmitting your application to the Faculty Ethics Committee and for making the 

requested changes/ clarifications.  

  

I am pleased to inform you that the Faculty Ethics Committee was content to grant a favourable ethical 

opinion of the above research on the basis described in the submitted documents listed at Annex A, 

subject to standard general conditions (See Annex B).  

  

Please note that the favourable opinion of the Faculty Ethics Committee does not grant permission or 

approval to undertake the research/ work. Management permission or approval must be obtained from 

any host organisation, including the University of Portsmouth or supervisor, prior to the start of the study.  

Wishing you every success in your research    

  

  

Peter Scott, Chair of the Faculty of Business and  

Law Ethics Committee  

Annexes  

A - Documents reviewed  
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B - After ethical review  

  

ANNEX A  Documents reviewed  

  

The documents ethically reviewed for this application  

Document  Version  Date  

Application form  V1  09/12/2019  

Survey for oil and gas sector, including invitation, participant 
information and consent  

V1  09/12/2019  

Survey for local communities, including invitation, participant 
information and consent  

V1  09/12/2019  

Application form  V2  06/01/2020  

Survey for oil and gas sector, including invitation, participant 
information and consent  

V2  06/01/2020  

Survey for local communities, including invitation, participant 
information and consent  

V2  06/01/2020  

Application form  V3  22/01/2020  

Survey for oil and gas sector, including invitation, participant 
information and consent  

V3  22/01/2020  

Survey for local communities, including invitation, participant 
information and consent  

V3  22/01/2020  

  

  

ANNEX B - After ethical review  

1. This Annex sets out important guidance for those with a favourable opinion from a University of 
Portsmouth Ethics Committee. Please read the guidance carefully. A failure to follow the guidance could 

lead to the committee reviewing and possibly revoking its opinion on the research.  

2. It is assumed that the work will commence within 1 year of the date of the favourable ethical 

opinion or the start date stated in the application, whichever is the latest.  

3. The work must not commence until the researcher has obtained any necessary management 

permissions or approvals – this is particularly pertinent in cases of research hosted by external 

organisations. The appropriate head of department should be aware of a member of staff’s plans.  

4. If it is proposed to extend the duration of the study beyond that stated in the application, the 

Ethics Committee must be informed.  

5. Any proposed substantial amendments must be submitted to the Ethics Committee for review. A 

substantial amendment is any amendment to the terms of the application for ethical review, or to the 

protocol or other supporting documentation approved by the Committee that is likely to affect to a 

significant degree:  
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(a) the safety or physical or mental integrity of participants  

(b) the scientific value of the study  

(c) the conduct or management of the study.  

  

5.1 A substantial amendment should not be implemented until a favourable ethical opinion has 

been given by the Committee.  

6. At the end of the work a final report should be submitted to the ethics committee. A template for 

this can be found on the University Ethics webpage.  

7. Researchers are reminded of the University’s commitments as stated in the Concordat to Support 

Research Integrity viz:  

• maintaining the highest standards of rigour and integrity in all aspects of research  

• ensuring that research is conducted according to appropriate ethical, legal and professional 

frameworks, obligations and standards  

• supporting a research environment that is underpinned by a culture of integrity and based on 

good governance, best practice and support for the development of researchers  

• using transparent, robust and fair processes to deal with allegations of research misconduct 

should they arise  

• working together to strengthen the integrity of research and to reviewing progress regularly and 

openly.  

  

8. In ensuring that it meets these commitments the University has adopted the UKRIO Code of 

Practice for Research. Any breach of this code may be considered as misconduct and may be investigated 

following the University Procedure for the Investigation of Allegations of Misconduct in Research. 

Researchers are advised to use the UKRIO checklist as a simple guide to integrity.  

 

 

 

 

 

 

 

 

 

 

 

http://www.universitiesuk.ac.uk/highereducation/Documents/2012/TheConcordatToSupportResearchIntegrity.pdf
http://www.universitiesuk.ac.uk/highereducation/Documents/2012/TheConcordatToSupportResearchIntegrity.pdf
http://www.universitiesuk.ac.uk/highereducation/Documents/2012/TheConcordatToSupportResearchIntegrity.pdf
http://www.universitiesuk.ac.uk/highereducation/Documents/2012/TheConcordatToSupportResearchIntegrity.pdf
http://www.universitiesuk.ac.uk/highereducation/Documents/2012/TheConcordatToSupportResearchIntegrity.pdf
http://www.universitiesuk.ac.uk/highereducation/Documents/2012/TheConcordatToSupportResearchIntegrity.pdf
http://www.universitiesuk.ac.uk/highereducation/Documents/2012/TheConcordatToSupportResearchIntegrity.pdf
http://www.universitiesuk.ac.uk/highereducation/Documents/2012/TheConcordatToSupportResearchIntegrity.pdf
http://www.ukrio.org/publications/code-of-practice-for-research/
http://www.ukrio.org/publications/code-of-practice-for-research/
http://www.ukrio.org/publications/code-of-practice-for-research/
http://www.ukrio.org/publications/code-of-practice-for-research/
http://www.ukrio.org/publications/code-of-practice-for-research/
http://www.ukrio.org/publications/code-of-practice-for-research/
http://www.port.ac.uk/accesstoinformation/policies/researchandknowledgetransferservices/filetodownload%2C180225%2Cen.pdf
http://www.port.ac.uk/accesstoinformation/policies/researchandknowledgetransferservices/filetodownload%2C180225%2Cen.pdf
http://www.port.ac.uk/accesstoinformation/policies/researchandknowledgetransferservices/filetodownload%2C180225%2Cen.pdf
http://www.port.ac.uk/accesstoinformation/policies/researchandknowledgetransferservices/filetodownload%2C180225%2Cen.pdf
http://www.port.ac.uk/accesstoinformation/policies/researchandknowledgetransferservices/filetodownload%2C180225%2Cen.pdf
http://www.port.ac.uk/accesstoinformation/policies/researchandknowledgetransferservices/filetodownload%2C180225%2Cen.pdf
http://www.ukrio.org/wp-content/uploads/UKRIO-Recommended-Checklist-for-Researchers.pdf
http://www.ukrio.org/wp-content/uploads/UKRIO-Recommended-Checklist-for-Researchers.pdf
http://www.ukrio.org/wp-content/uploads/UKRIO-Recommended-Checklist-for-Researchers.pdf
http://www.ukrio.org/wp-content/uploads/UKRIO-Recommended-Checklist-for-Researchers.pdf
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APPENDIX V: FORM UPR16, RESEARCH ETHICS REVIEW CHECKLIST 

 

  

FORM UPR16  

Research Ethics Review Checklist  
  

Please include this completed form as an appendix to your thesis (see 
the Research Degrees Operational Handbook for more information  
  

  

Postgraduate Research Student (PGRS) Information  
  

  

Student ID:  

  

      831517 

  

PGRS Name:  
  

  

      MOHAMMED AL-NAJJAR         

  

Department:  
  

  

      School of Law 

  

First Supervisor:  

  

      Professor Munir Maniruzzaman 

  

Start Date:   
(or progression date for Prof Doc students)  
  

  

        1/10/2016 

 

  

Study Mode and Route:  

   

 Part-time   
  

Full-time  
      

                            

MPhil     MD      

   PhD    Professional Doctorate     

  

  

Title of Thesis:  
  

 
  
  

The legal implications of the term ‘good oilfield practice’ in protecting the 
environment and society from onshore upstream oil and gas operations 

  

Thesis Word Count:   
(excluding ancillary data)  
  

  

     

80,551  
  

 

  

  

If you are unsure about any of the following, please contact the local representative on your Faculty Ethics 
Committee for advice.  Please note that it is your responsibility to follow the University’s Ethics Policy and 
any relevant University, academic or professional guidelines in the conduct of your study  

Although the Ethics Committee may have given your study a favourable opinion, the final responsibility for 
the ethical conduct of this work lies with the researcher(s).  
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UKRIO Finished Research Checklist:  
(If you would like to know more about the checklist, please see your Faculty or Departmental Ethics Committee rep or see the online 
version of the full checklist at: http://www.ukrio.org/what-we-do/code-of-practice-for-research/)  
  

  

a) Have all of your research and findings been reported accurately, honestly and within 
a reasonable time frame?  

  

    

YES    
NO       

  

  

b) Have all contributions to knowledge been acknowledged?  
  

    

YES    
NO       

  

  

c) Have you complied with all agreements relating to intellectual property, publication and 
authorship?  

    

YES    
NO       

  

  

d) Has your research data been retained in a secure and accessible form and will it 
remain so for the required duration?   

    

YES    
NO       

  

  

e) Does your research comply with all legal, ethical, and contractual requirements?  
  

    

YES    

NO       
  

       

http://www.ukrio.org/what-we-do/code-of-practice-for-research/
http://www.ukrio.org/what-we-do/code-of-practice-for-research/
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UPR16 – April 2018                                                                       

 

  

Candidate Statement:  
  

  

I have considered the ethical dimensions of the above named research project, and have successfully 
obtained the necessary ethical approval(s)  
  

  

Ethical review number(s) from Faculty Ethics Committee (or from 
NRES/SCREC):  
  

  

       
BAL/2019/55/ALNAJJAR 

  

If you have not submitted your work for ethical review, and/or you have answered ‘No’ to one or more of 
questions a) to e), please explain below why this is so:  
  

 
  

  

Signed (PGRS):  
  

 

  

Date:  

        
20/8/2020  


